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CASES 


ARGUED  AND  DETERMINED 


IK  Till 


€onvtii  of  Common  IPlea^ 


AXD 


IN  EASTER  TERM, 
IN  THE  TENTH  YEAR  OF  THE  RBIGN  OF  GEORGE  IV. 


Burns  r.  Carter,  Gent.,  and  Others.  MiJ^i. 

1  HIS  was  an  action  of  trespass,  brought  by  the  plain-  The  Ume  limit- 

tiflT,  the  occupier  of  a  house  in  the  Clink  Liberty,  in  the  meacementof 

Borough  of  Soutkwark,  against  the  defendants,  commis-  Jhin^g  doncln^ 

sioners  under  the  CUnk  paving-act,  52  Geo.  3,  c.  xiv.  puriuanceofany 

t^          o         '                         »  ^oco/ paving-act. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  last  u  reguUtedby 

the  metropolis 

Assizes  for  Surrey^  it  appeared  that  the  defendants,  on  general  paving- 

tbe  13th  July,  1827,  in  the  exercise  of  their  powers  under  c.^xxflt^so,* 

die  52  Geo.  3,  c.  xiv.  s.  39  (o),  purchased  the  house  in  ques-  "^^^^^ '  oT^^J^! 

tion,  which  was  required  by  them  for  the  purposes  of  the  mitatiou  clause 

act;  and,  having  served  the  plaintiff  with  a  notice  to  quit,  berty  paving- 

forcibly  ejected  hun,  disallowing  his  claim  for  compensa-  ^'^^ii^^/^l^^' 
tion.    Notice  of  this  action  was  given  to  the  defendants  on 
the  20th  August,  1827,  but  the  suit  was  not  commenced 
until  the  11th  January,  1828. 

{a)  By  which  the  commissioners  in  the  liberty,  if  they  require  them 
appointed  under  that  act  arc  em-  to  quit,  after  purchasing  the  pre- 
povt'ered  to  make  compensation      mises  under  that  act.  ^ 

to  the  occupiers  of  premises  wiih- 
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It  was  objected,  for  the  defendants,  that  the  action  should 
have  been  commenced  within  three  calendar  months  next 
after  the  entry  of  the  defendants,  in  pursuance  of  the  sta- 
tute 57  Geo.  3,  c.  xxix.  s.  186(a),  which,  it  was  contended, 
had  repealed  the  122nd  section  of  the  52  Geo.  3,  c.  xiv.  (6), 
as  far  as  regarded  the  time  of  commencing  the  action. 

The  Lord  Chief  Baron,  being  clearly  of  opinion  that 
the  objection  was  well  founded,  directed  a  nonsuit. 


Mr.  Serjeant  Andrews  now  applied  for  a  rule  ntsii  that 
the  nonsuit  might  be  set  aside,  and  a  new  trial  had. — 
The  question  is,  whether  the  general  paving-act,  57  Geo. 
3,  c.  xxix.  (c)  over-rides  the  previous  local  act,  52  Geo.  3, 
c.  xiv.  The  proceeding  by  the  defendants  was  exclusively 
under  the  local  act,  and  could  not  be  under  the  general 
act;  as  the  latter  merely  gave  to  the  commissioners  larger 
powers,  but  did  not  provide  for  compensation  in  cases 
falling  within  the  local  act.     The  138th  section  of  the  57 


(a)  By  wluch  it  is  enacted, 
'<  That  no  action  or  suit  shall  be 
commenced  against  any  person 
or  persons,  for  any  thing  done 
in  execution  or  pursuance  of  any 
local  uct  or  acts  of  Parliament, 
relating,  either  exclusively  or 
jointly  with  any  other  objects  or 
purposes,  to  the  pavement  of  any 
parochial  or  other  (^strict  \^thin 
the  jurisdiction  of  this  act,  until 
after  twenty-one  days*  notice  in 
writing,  signed  by  the  person  or 
persons  intending  to  bring  such 
action  or  suit,  and  specifying  his 
or  their  real  residence,  and  his  or 
their  trade  or  profet^sion,  shall  be 
thereof  given  to  the  clerk  or 
clerks  of  the  said  commissioners 
or  trustees,  or  other  persons  hav- 
ing the  control  of  the  pavements 


in  any  parochial  or  other  district 
within  the  jurisdiction  of  this  act, 
wherein  any  fact  may  be  com- 
mitted, or  for  which  such  action 
or  suit  may  be  brought;  nor  after 
sufficient  satisfaction  shall  be 
made  or  tendered;  nor  after  three 
calendar  months  next  after  the  fact 
may  be  committed  for  which  such 
action  or  suit  shall  be  so  brought." 

(J))  Which  enacts— "That  no 
action  shall  be  commenced  for 
any  thing  done  in  pursuance  of 
that  act,  until  twenty- one  days' 
notice  thereof  shall  be  given  in 
writing,  to  the -clerk  or  treasurer, 
or  after  six  calendar  months  after 
the  fact  committed,  for  which 
such  action  shall  be  brought." 

(c)  Commonly  called  Michael 
Angelo  Taylors  Act. 


IN  THE  TENTH  YEAR  OF  GEO.  IV. 

Geo.  3y  c.  xxix.  (a),  clearly  shews  that  the  limitation  eon-         1829. 
tained  in  the  lS6th  section,  was  intended  only  to  apply  to      ""burnT^ 
that  act,  and  not  to  control  any  local  act.    The  two  acts  v- 

were  meant  to  be  co-operative.  This  case  falls  within  the 
provisions  of  the  52  Geo.  3,  and  therefore  the  action  was 
commenced  in  time. 

Lord  Chief  Justice  Best. — The  Lord  Chief  Baron  is 
extremely  cautious  in  forming  an  opinion,  and  generally 
comes  to  a  right  conclusion.  In  this  case,  he  docs  not 
appear  to  have  entertained  any  doubt,  nor  do  I  think 
that  there  is  room  for  doubt.  By  the  13Gth  section  of 
the  general  paving-act,  it  is  expressly  enacted,  that  no  ac- 
tion shall  be  commenced  for  any  thing  done  in  execution 
or  pursuance  of  any  local  act  relating,  either  exclusively 
or  jointly  with  any  other  objects  or  purposes,  to  the  pave- 
ment of  any  district  within  the  jurisdiction  of  that  act, 
after  three  calendar  months  next  after  the  fact  may  be 
committed  for  which  such  action  shall  be  brought.  Here, 
the  action  was  brought  for  an  act  done  by  the  defendants, 
as  commissioners,  under  the  local  act  «52  Geo.  3,  to  which 
the  136th  section  of  the  57  Geo.  3  applies,  and  there- 
fore the  action  should  have  been  commenced  within  three 
months,  the  time  limited  by  tliat  clause.  I  think  it  im- 
possible that  the  words  of  a  statute  can  be  clearer. 

Mr.  Justice  Park. — It  has  been  ingeniously  put  by  my 
brother  Andrews^  that,  as  the  defendants  proceeded  sole- 
ly under  the  local  act,  the  time  for  bringing  the  action 
must  be  regulated  by  that  act;  and,  therefore,  that  this 

(ct)  By  which  it  is  enacted —  other  district  within  the  jurisdic- 

'*  That  neither  any  act  or  acts  of  tion  of  that  act,  or  relating  thereto 

Parliament,  relating  either  exchi-  jointly  w.th  any  other  object  or 

8i?ely  to  the  paving  or  repairing  purpose,  nor  any  clause,  matter, 

the  pavements  of  the  streets  or  or   provision   therein  contained, 

public  places  in  any  parochial  or  shall  be  thereby  repealed." 
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action  was  commenced  in  time,  it  being  brought  within  six 
months  after  the  fact  committed.  But,  as  the  136th  sec- 
tion of  the  general  paving-act  enacts,  that  no  action  shall 
be  commenced  for  any  thing  done  in  execution  of  any 
local  act,  after  three  calendar  months  next  after  the  fact 
committed,  and  as  this  action  was  not  brought  within  that 
time,  it  appears  to  me  that  this  argument  cannot  be  sup- 
ported* 


Mr.  Justice  Burrouoh. — The  words  of  the  136th  sec- 
tion of  the  general  paving-act  are  express,  and  we  must 
give  them  full  effect. 


Mr.  Justice  Gaselee  concurred. 


Rule  refused. 


Saturday^ 
May  9ih. 


Provis  and  Margaret  Rowe,  Demandants;  Reed, 

Tenant. 


Parol  eTidence  ThIS  was  a  writ  of  entry,  sur  abatement.  At  the  trial 
raadebyatesu-  before  Mr.  Justice  Gaselee i  at  the  last  Assizes  for  Com- 

dra^to^di*^"'  *^^'  *®  ^^^^®  appeared  to  be  as  follow:— 

affirm  die  dUpo-  The  demandants  claimed  the  property  sought  to  be 

property  in  a  recovered  by  this  suit,  as  heirs-at-law  of  one  Henry 

rxSLSSfblThL,  Sara,  who  died  seised  thereof  on  the  31st  August,  1802, 

k  not  admiMibie  ^nd  the  tenant  had  been  in  possession  ever  since,  as 

to  inTalidate  , 

inch  wiiL  devisee  under  his  will.     The  tenant,  having  admitted  the 

the  heir^-Uw  demandant's  pedigree,  and  seisin,  as  therein  stated,  was  aU 
^^totTw beiM*  ^^^^^  *^  begin,  and  called  a  witness,  one  Mrs.  Bilkie,  a 
cast  upon  the  servant  of  the  testator,  who  proved  that  she  was  one  of 
ceased  attorney  the  attesting  witnesses  to  his  will,  and  that  he  executed  it 
J|?jj^^^^^j.   in  the  presence  of  herself  and  two  other  persons,  one  of 

ed,  and  who 

was  one  of  the 

attesting  witnesses,  charg;ing  him  with  fraud  in  the  execution  of  the  will: — Held,  that  the  devisee 

might  call  witnesses  to  shew  the  general  good  cliaracter  of  such  attorney. 


IN  TUB  TENTH  YEAR  OF  GEO*  IV. 


whom  was  a  Mr.  Scotia  an  attorney,  who  prepared  the 
will,  and  the  other  a  lady  named  Incledon^  both  of  whom 
were  smee  dead«  On  her  cro^s-examination,  the  wit« 
ness  was  asked  whether  she  had  not  given  a  different  ac- 
count of  the  transaction.  She  admitted  that  she  had. 
A  letter  was  then  produced,  written  by  one  Goodman f, 
who  proved  that  he  wrote  it  at  the  dictation  of  the  last 
witness,  and  in  which  she  stated,  that  only  two  attesting 
witnesses,  viz.  herself  and  Scott^  were  present  at  the  eze^ 
cution  of  the  will;  and  that  the  name  o£  Incledon  was  ad- 
ded at  Scott^s  office,  the  day  after  the  death  of  Sara. 
It  appeared,  however,  that  this  letter  had  been  procured 
at  the  instance  of  the  demandants'  attorney. 

The  demandants  then  called  one  Rapson,  a  legatee^ 
under  the  will,  who  proved,  that,  the  day  after  the  testa-* 
tors  death,  he  called  at  the  office  of  Scott  ^  at  Penryn,  and 
desired  to  see  the  will;  that  Scott  shewed  it  to  him,  and 
said,  "There  is  an  over-sight;  the  will  is  not  properly 
executed;  but  it  is  not  of  much  consequence;  we  can 
manage  it  between  ourselves;"  that  Scott  then  called  Mrs« 
Incledon,  who  was  his  mother-in-law,  into  the  office,  and 
desired  her  to  subscribe  her  name  to  the  will ;  which  sh^ 
accordingly  did. 

Certain  declarations  of  the  testator  were  then  offered 
in  evidence.  Rapson  deposed,  that  the  testator,  talking 
with  him  in  his  last  illness,  said,  "That  he  wished  him 
(the  witness)  to  be  executor  to  a  will  that  he  proposed 
making ;"  that  a  person  of  the  name  of  Mills,  who  was 
present,  said  to  SarOf  "Have  you  not  made  a  will  aU 
ready  V*  To  which  the  latter  answered :  ^'  Tom  Reed  (the 
tenant)  has  been  trying  to  get  hold  of  my  property;  but 
neither  he  nor  his  ever  shall  have  it;  Scott  drew  up 
a  paper,  and  they  got  me  to  sign  it;  but,  never  fear,  I 
know  that  it  is  not  worth  to  Reed  one  farthing."  That^ 
at  another  time,  the  testator  said  to  Margaret  Rowe  (one 
of  the  demandants):  "My  land  goes  to  my  own  family. 


1829* 

Paovit^ 

DemandanCf 

Rbbd, 

Tenanu 
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1829. 

Paovis, 
Demandant; 

Tenant. 


Peggy i  remember  the  land  is  yours.  If  I  do  not  live  to 
make  my  will,  when  I  am  dead  see  that  you  are  righted.*' 
And  that,  shortly  afterwards,  the  testator  died. 

These  declarations  were  rejected  by  the  learned  Judge. 

The  demandants  then  called  several  other  witnesses  to 
prove  what  Mrs.  BiUcie  had  said  of  the  transaction. 

On  the  part  of  the  tenant,  evidence  was  offered  and 
admitted,  to  shew  the  good  character  of  Scotty  and,  it 
being  proved  by  several  respectable  witnesses,  that  he  was 
a  man  of  the  strictest  honour  and  integrity,  the  Jury  re- 
turned a  verdict  for  the  tenant. 


Mr.  Serjeant  Taddy  now  applied  for  a  rule  nisi  that 
this  verdict  might  be  set  aside,  and  a  new  trial  had,  on 
the  grounds,  that  evidence  of  the  declarations  of  the  tes- 
tator had  been  improperly  rejected,  and  that  the  testi- 
mony of  the  witnesses  called  to  support  the  character 
of  Scoity  ought  not  to  have  been  received. — Firsts  the 
declarations  made  by  the  testator  were  admissible, 
both  parties  to  the  suit  deriving  title  from,  and  claim- 
ing under  him,  viz.  the  one  as  heir-at-law,  the  other 
as  devisee.  Declarations  with  respect  to  his  property, 
made  by  a  deceased  ancestor,  through  whom  two  parties 
claim,  are  admissible  on  the  ground  of  his  being  a  privy 
in  estate.  Here,  the  declarations  were  not  offered  in 
contravention  of  the  will,  but  only  to  corroborate  the  facts 
proved  by  one  of  the  demandants'  witnesses,  viz.  that  it 
had  not  been  duly  executed ;  and,  as  the  testator  said  that 
his  land  went  to  his  own  family,  it  must  be  inferred  that 
he  did  not  intend  that  it  should  pass  to  the  tenant,  in  ex- 
clusion of  his  heirs.  Secondly ^  the  character  of  Scott  was 
irrelevant  to  the  matter  in  issue  in  the  cause.  The  gene- 
ral rule,  as  laid  down  in  Butler's  Nisi  Prius  (a),  is,  ^^  that, 
in  all  cases  where  a  general  character  or  behaviour  is  put 


(a)  7th  edit,  by  Bridgmani  p.  295. 
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in  issue,  evidence  of  particular  facts  may  be  admitted ; 
but  not  where  it  comes  in  collaterally."  That  rule  is  not 
to  be  confined  to  the  case  of  an  attesting  witness  to  a  willi 
but  appHes  to  the  attestation  of  every  instrument.  At  all 
events,  if  general  evidence  of  the  good  character  of  Seott 
were  admbsible^  the  demandants  had  a  right  to  impeach 
or  disprove  it,  which  they  were  not  prepared  to  do  at  the 
trial,  as  they  had  no  idea  that  such  evidence  would  have 
been  offered,  much  less  received. 

[Mr.  Justice  Gaselee. — In  Doe  d.  Stephenson  v.  Wtd- 
ker  (a),  where  the  attesting  witnesses  to  a  will  were  dead ,  and 
the  will  was  impeached  on  the  ground  of  fraud  in  the  pro- 
curing of  it,  and  that  fraud  was  imputed  to  the  witnesses, 
Lord  Kenyon  held,  that  evidence  might  be  called  to  their 
characters.  And,  in  the  subsequent  case  of  The  Bishop  of 
Durham  v.  Beaumoftt,  Lord  EUenborough  said  (6):  ''I 
fully  accede  to  the  doctrine  laid  down  in  Doe  d.  Stephen^ 
son  V.  Walker,  There,  the  attesting  witnesses,  whose 
character  was  disputed,  were  dead;  and  it  was  properly 
held,  that  the  party  claiming  under  the  will  should  have 
the  same  advantage  as  if  they  had  been  alive.  In  that 
case,  they  must  have  been  personally  adduced  as  witness- 
es, when  their  character  would  have  appeared  on  their 
cross-examination;  and,  being  dead,  justice  required  that 
an  opportunity  should  be  given  to  shew  what  credit  was 
to  be  attached  to  their  attestation  of  the  will.'*] 

These  were  mere  Nisi  Prius  decisions.  In  the  for- 
mer case,  all  the  witnesses  concurred  in  saying,  that  the 
parties  whose  characters  were  attacked,  were  esteemed  to 
be  men  of  probity  and  respectability.  Their  credit,  there- 
fore, remained  unimpeached.  In  the  latter  case,  a  witness 
for  the  plaintiff  asserted  one  thing,  and  a  witness  for  the 
defendant  another,  and  direct  fraud  was  not  imputed  to 
either;  Itord  EUenborough,  therefore,  held,  that  evidence 
to  general  character  was  not  admissible. 


1829. 

pROVISi 

Demandant  I 

ilBED, 

Tenant. 


(a)  4  Egp.  Rep.  50. 


(A;  1  Camp.  210. 


CASl^S  IN  EASTER  TERAf, 


YS2% 

Tuovis, 
Demandant ; 
Reeo, 
Tenant. 


Lord  Chief  Justice  Best. — Two  objections  have  becil 
raised  to  the  verdict  in  this  case— ^r«/,  that  evidence 
has  been  rejected  which  ought  to  have  been  received — 
secondly^  that  evidence  has  been  received  which  ought  to 
have  been  rejected. 

Firsts  it  has  been  said,  that  evidence  of  certain  de- 
clarations made  by  the  testator,  was  receivable  to  shew 
that  the  will  he  had  made  was  not  a  valid  instrument* 
No  case  has  been  cited,  nor  have  we  been  referred  to 
any  authority,  to  shew  us  that  such   declarations  were 
admissible,    for  the   purpose  of  destroying  or  avoiding 
the  will.     We  shall  not  now,  for  the  first  time,  establish 
the  doctrine  contended  for;,  because,  if  we  were  to  hold 
such   evidence    admissible,    any  eaves-dropping   witness 
might  be  brought  forward  to  overturn  wills,   or  invali- 
date other  instruments,  however  important  they  might  be. 
Such  a  doctrine  is  contrary  to  the  first  principles  of  evi- 
dence, according  to  which,  the  will  itself  is  the  best  proof 
that  can  be  adduced;  and  it  ought  not  to  be  affected  by 
vague  or  loose  declarations,  which  might  have  been  made 
by  the.  party  whilst  in  a  state  of  intoxication,  or  while  la- 
bouring under  mental  delusion,  or  infirmity  produced  by 
age,  of  which    the    Court   could    have  no   knowledge.. 
It  has  been  further  said,  that  the  declarations  were  ad- 
missible, as  both  the  contending  parties  claim  under  the 
person  who  made  them,  and  who  must  be  considered  as  a 
common  ancestor  or  privy  in   estate.     But  the  parties 
claim  in  different  rights,  the  one  as  heir-at-law,  the  other 
under  the  will;  and  the  declarations  of  the  testator- were 
not  receivable   to    impugn  or   invalidate  the  instrument 
which  he  himself  had  executed. «,  It  is  true,  that  declara- 
tions of  a  common  ancestor,  as-.  .Co  the  state  of  his  family, 
or  other  matters  relating  to  them,  which  are  peculiarly 
within  his  own  knowledge,  are  admissible  in  questions  of 
pedigree,  on  account  of  the  difficulty  of  proving  remote 
facts  in  the  ordinary  mode,  by  living  witnesses.  Such  decla- 
ration^, however,  are  altogether  different  from  those  which 
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tend  to  invalidate  a  written  instrument,  or  to  give  a  differ* 
ent  account  of  its  execution  than  what  appears  upon  the 
face  of  the  instrument  itself.  I  am,  thereforci  of  opinion 
that  the  declarations  in  this  case  were  properly  rejected, 

Secandlff,  a  serious  imputation  was  cast  on  the  charac* 
ter  of  Scotig  the  attorney  who  prepared  the  will,  and  who 
was  one  of  the  witnesses  attesting  its  execution.     If  the 
demandants  had  imputed  to  him  a  mere  error  in  judg- 
ment, evidence  as  to  his  character  ought  not,  perhaps,  to 
have  been  received;  but,  if  he  were  capable  of  doing  the 
act  attributed  to  him,  viz.  that  of  adding  the  name  of  an 
attesting  witness  to  a  will,  after  the  death  of  the  testator, 
in  order  to  render  perfect  an  imperfect  execution  of  that 
instrument,  it  is  not  a  mere  attack  on  his  moral  character,  it 
in  fact  amounts  to  a  charge  of  forgery;  and  those  persons 
who  felt  an  interest  in  supporting  his  character,  had  a  right 
to  defend  it.    A  passage  has  been  cited  from  Buller's  Nisi 
PriuSf  and  relied  on  as  furnishing  a  general  rule  on  this 
point;  and  it  has  been  said,  that  there  is  no  distinction  to 
be  drawn  between  an  attesting  witness  to  a  will,  and  a 
witness  to  a  bill  of  exchange,  bond,  or  other  security  of  a 
like   nature.      But,  instruments  of  that  description  are 
generally  of  recent  date,  and  given  within  the  time  of 
living  witnesses;  whilst  wills  frequently  remain  undisputed 
until  long  after  the  death  of  all  the  parties  who  attested 
their  execution.     In  the  present  case,  the  testator  died  in 
J 802,  and  the  tenant  has  been  in  possession  ever  since, 
if,  after  a  lapse  of  twenty-seven  years,  the  character  of 
a  deceased  subscribing  witness  be  attacked,  evidence  of  his 
good  character  may  and  ought  to  be  received,  in  order 
to  repel  such  attack.     Courts  of  law  lay  down  principles 
according  to  the  necessity  of  the  case  before  them.    Here, 
the  character  of  the  deceased  attorney,  when  attacked, 
could  only  be  protected  by  calling  witnesses  to  shew  that  he 
was  not  capable  of  the  fraudulent  conduct  imputed  to  him. 
The  two  cases  to  which  my  brother  Gaselee  has  referred. 


1829. 

PROVIS, 

Demandantj 
Tenant. 
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1829.  appear  to  me  to  be  expressly  in  point.  The  doctrine 
^^^  laid  down  by  Lord  Kenyon  in  Doe  v.  Stephenson^  was 
Demandant ;  approved  of  by  Lord  Ellenboroughf  in  the  case  of  The 
TenanL  Bishop  of  Durham  v.  Beaumont.  When  I  was  at  the 
bar,  I  have  repeatedly  offered  evidence  to  shew  the  ge- 
neral good  conduct  of  a  party  deceased,  when  his  char- 
acter has  been  attacked,  and  have  often  had  it  tendered 
agamst  me,  and  never  objected  to  it;  and  I  remember, 
that,  having  made  an  attack  on  the  character  of  a  deceased 
person,  before  Mr.  Justice  Lawrence^  at  Gloucester,  (hav- 
ing received  instructions  to  do  so),  that  learned  Judge 
allowed  witnesses  to  be  called,  who  proved  that  there 
was  not  the  slightest  ground  to  suspect  that  he  had  been 
guilty  of  the  mal-practice  with  which  he  was  sought  to  be 
charged.  It  appears  to  have  been  the  constant  practice 
of  Westminster  Hall,  to  allow  evidence  to  be  received  as 
to  the  good  character  of  a  deceased  witness,  if  it  has  been 
attempted  to  be  impeached ;  and  that  practice  appears  to 
me  to  be  better  than  any  decision  on  the  subject. 

Mr.  Justice  Park.-tI  am  of  the  same  opinion  on  both 
points. — The  parol  evidence  as  to  the  declarations  made 
by  the  testator,  to  impeach  the  validity  of  his  will,  was 
most  properly  rejected.  The  Legislature,  in  order  to 
guard  against  frauds  in  the  execution  of  wills,  have  order- 
ed certain  formalities  to  be  attended  to  and  complied  with; 
and  we  should,  in  effect,  render  the  object  they  had  in 
view  at  the  time  the  statute  was  passed  (a),  a  nullity,  if  we 
were  to  admit  parol  proof  of  declarations  made  by  a  testa- 
tor, in  order  to  defeat  or  impeach  his  own  will.  The  time 
and  circumstances  under  which  such  declarations  are 
made,  ought,  at  all  events,  to  be  considered ;  if  not,  a  per- 
son whose  intellects  might  be  impaired  by  age  or  bodily 
infirmity,   might  be   imposed  on  by   a   distant  relation, 

(«)  2  Car,  2,  c.  3,  8.  5. 
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or  8ome  unprincipled  person,  who  might  extort  from 
him  a  declaration  that  he  did  not  intend  to  leave  his  pro- 
perty to  the  person  mentioned  in  his  will,  or  that  he  meant 
to  provide  for  some  other  poor  relative.  Such  decla- 
rations never  have  been  and  never  ought  to  be  received. 
Evidence  as  to  the  general  good  character  of  the  attorney 
who  prepared  the  will  and  attested  its  execution,  was  pro- 
perly received,  not  only  by  the  general  practice  of  West- 
ndnsier  HaU,  but  by  the  cases  to  which  we  have  been  re- 
ferred. 


1829. 

Puovis, 

Demandant; 

Reed, 

Tenant. 


Mr.  Justice  Burrough. — In  the  case  of  Doe  d.  7ea« 
gue  V.   Woodf  lately  tried  before  me  at  Exeter,  where 
the  question  turned  on  the  validity  of  a  will,  one  of  the 
attesting  witnesses  swore  that  the  testator  did  not  know 
what  he  was  doing  ^at  the  time  he  signed  it ;  another  swore 
the  reverse;  and  the  third  witness,  the  attorney  who  pre- 
pared the  will,  being  dead,  and  it  bemg  suspected  that  he 
was  accessory  to  the  imperfect  execution,  I  allowed  wit- 
nesses  to   be  called    to    give  evidence   of   his    general 
good  character;  which  being  fully  established,  I  left  it  to 
the  Jury  to  consider  the  contradictory  testimony  of  the 
two  other  witnesses,  at  the  same  time  saying,   that  the 
good  character  of  the  deceased  ought  to  weigli  in  favour 
of  the  will  having  been  properly  executed  by  the  testa- 
tor.   Here,  the  testator  did  not  declare  that  he  had  not 
made  a  will,  or  that  his  real  estate  was  not  to  pass  to  the 
tenant,  as  the  devisee  named  in  the  will;  he  merely  said, 
that  Tom  Reed  (the  tenant)  had  been  trying  to  get  his 
property,  which,  for  any  thing  that  appears  to  the  con- 
trary, might  refer  to  his  personal  property  only. 


Mr.  Justice  Gaselee  concurred. 


Rule  refused. 


12  CASES  IN  EASTER  TERM, 

1829. 

^/•"•^^'?'  Jones  v.  Nicuolls. 

A  copy  of  an  J.  HIS  was  an  action  on  the  case  for  maliciously  arresting 

solvent  Debtora'  the  plaintiff,  and  causing  him  to  be  detained  in  custody,  and 

Sie"roktte«'5M  afterwards  taking  him  in  execution  at  the  defendant's  suit. 

Insolvent's  peti-  At  the  trial,  before  Mr.  Justice  Park,  at  the  last  As- 

tion  to  the  Jus- 
tices at  Sessions,  sizes  at  JE/i?r(/br(/,  it  appeared,  that,  eleven  months  pre- 

pursiuince'of  viously  to  the  arrest,  viz.  on  the  ^th  of  February,  1827, 
the  statute  7  ^j^^  plaintiff  had  been  discharged  by  an  order  of  Justices, 
s.  41,  together     at  the  General  Quarter  Sessions  for  the  county  of  Gla^ 

withanaffida-  ^  v         i  i         '    i.*.    •  r  ^\, 

vit  of  the  service  morgan,  before  whom  he  was  brought,  in  pursuance  of  the 
on?h7^ditS«;  *ilst  section  of  the  Insolvent  Debtors'  Act,  7  Geo.  4,  c. 

were  tendered       57  (a), 

in  evidence  un-  i  /v»«»i  «»i  /• 

der  the  76th sec-  The  plaintiff  offered  in  evidence  copies  of  the  order  of 
which  makes '  ^h®  Insolvent  Debtors'  Court,  referring  the  matters  of 
Utfo^  wh^ite'  his  petition  to  be  heard  by  the  Justices,  and  of  the 
order,  and  pro-  affidavit  of  the  scrvicc  of  such  order  upon  the  creditors, 
matters  of  the  The  Certificate  of  the  officer  and  seal  of  the  Court  ap- 
t^ion^rece'i^bie  P^ared  ou  the  copy  of  the  affidavit  only,  and  not  on  the 
in  evidence,  on    copy  of  the  Order,  which  was  annexed  or  fastened  to  the 

their  being  cer-  *  "^ 

ti6ed  by  the  copy  of  the  affidavit  with  a  pin. 

and^eided^with       Fot  the  defendant,  it  was  objected,  that  the  copy  of  the 

CourT*  The*  order  could  not  be  read,  as  it  did  not  bear  the  office  seal, 

copy  of  the  affi-  nor  the  certificate  of  the  proper  officer  of  the  Court;  and 

davit  was  certi-     ,  i     i     i  • 

fied  and  sealed    it  was  Contended  that  It  was  necessary  to  give  the  order 

as  required  by 

the  act,  but  the  copy  of  the  order,  which  was  affixed  to  the  affidavit  with  a  pin,  was  neither  seated 
nor  certified: — Held,  that  the  certificate  and  seal  on  the  copy  of  the  affidavit  was  a  sufficient  veri- 
fication of  both  instruments. 

In  an  action  for  maliciously  arresting  the  plaintiff,  and  taking  him  in  execution  at  the  defendant's 
suit,  it  seems  that  the  tatter  is  liable,  although  the  plaintiff  was  taken  in  execution  at  the  instance 
of  the  defendant's  attorney,  and  without  the  knowledge  or  assent  of  the  defendant. 

(a)  By  which  it  is  enacted —  liberty,  or    place  wherein   such 

**That,  where  any  prisoner  (ap-  gaol  shall  be  situate,    in    open 

plying  for  relief  under  the  act)  Court,  at  their  General  or  General 

shall  be  in  any  gaol  witliin  the  Quarter  Sessions  of  the  Peace,  or 

principality  of  Wales,  or  town  of  at  some  adjournment  thereof,  and 

Berwkk^pon^Tivecd,    the  Court  the  matters  of  the  petition  of  such 

shall  order  such  prisoner  to  be  prisoner  shall  be  heard  by  such 

brought  before  the  Justices  of  the  Justices  in  pursuance  of  such  or- 

Peace  for  the  county,  city,  town,  der." 


IN  THE  TENTH  YEAR  OF  GEO.  IV. 


m 


itself  in  evidence,  as  that  alone  gave  jurisdiction  to  the 
Justices  to  discharge  the  plaintiff,  under  the  41st  section 
of  the  act. 

On  the  part  of  the  plaintiff,  it  was  submitted,  that,  as 
one  of  the  papers  produced  was  a  copy  of  an  affidavit  made 
in  the  Insolvent  Debtors'  Court,  in  which  it  was  sworn  that 
the  paper  annexed  to  it  was  a  true  copy  of  the  order  of 
the  Court  for  the  hearing  by  the  Justices;  and,  as  the 
copy  of  the  affidavit  was  under  the  seal  of  the  Court,  and 
duly  certified  by  the  officer  to  be  a  true  copy  of  such 
affidavit;  it  was  good  evidence  of  the  order,  by  virtue  of 
the  76th  section  of  the  statute  (a). 

The  learned  Judge  took  a  note  of  the  objection^  but 
allowed  the  cause  to  proceed. 

The  defendant's  attorney,  who  was  called  as  a  witness, 
stated,  that  the  plaintiff  had  been  taken  in  execution  by 
his  (the  attorney's)  mistake;  that  he  had  acted  under  the 
advice  of  his  special  pleader;  and  that  the  defendant  had 
not  at  all  interfered  since  the  arrest,  or  been  cognizant  of 
any  of  the  subsequent  proceedings,  which  had  been  car- 
ried on  by  the  attorney  alone. 

The  learned  Judge,  in  effect,  told  the  Jury  that  the 
defendant  was  answerable,  although  the  plaintiff  might 
have  been  t^ken  in  execution,  in  consequence  of  the  mis- 
take or  negligence  of  the  defendant's  attorney. 

The  Jury  accordmgly  returned  a  verdict  for  the  plain- 
tiff—damages 40/. 


1829. 
Jones 

V. 
NiCHOLLS. 


(a)  By  which  it  is  enacted — 
''That  a  copy  of  the  petition, 
schedule,  order,  and  other  orders 
and  proceeiUngs  (made  and  hud 
in  the  matter  of  the  prisoner's 
petition),  purporting  to  be  signed 
by  the  officer  in  whose  custody 
the  same  shall  be,  or  his  deputy, 
certifying  the  same  to  be  a  true 
copy  of  such  petition,  schedule, 
order,  or  other  proceeding,  and 


sealed  with  the  seal  of  the  said 
Court,  shall  at  all  times  be  ad- 
mitted in  all  Courts  whatever, 
and  before  commissioners  of 
bankrupt,  and  Justices  of  the 
Peace,  as  sufficient  evidence  of 
the  same,  without  any  proof  what- 
ever given  of  the  same,  further 
than  that  the  same  is  sealed  with 
the  seal  of  the  said  Court  as  afore- 
said." 


A 
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\829  Mr.  Serjeant  Spankie  now  applied  for  a  rule  nisiy  that 

"  this  verdict  micfht  be  set  aside  and  a  new  trial  had.     He 

Jones  ^  ^ 

V.  submitted  that  the  copy  of  the  order  of  the  Insolvent 

Debtors'  Court,  referring  the  matters  of  the  plaintiff's  pe- 
tition to  be  heard  by  the  Justices,  at  the  Quarter  Sessions 
for  Glamorganshire i  was  improperly  admitted  in  evi- 
dence; that  it  was  necessary  that  the  order  itself  should 
have  been  produced,  for  the  purpose  of  establishing  the 
plaintiff's  discharge,  and  shewing  that  the  Justices  had 
jurisdiction  to  act  under  the  41st  section  of  the  statute. 
Although  the  76th  clause  provides,  that  sealed  and  certifi- 
ed copies  of  the  proceedings  shall  be  sufficient  evidence  of 
such  proceedings,  and  therefore  puts  a  certified  and  seal- 
ed copy  of  an  affidavit  on  the  same  footing  as  the  original, 
yet  it  does  not  make  the  copy  evidence  of  a  fact  of 
which  the  original  itself  would  not  be  evidence;  and  if 
the  original  order  had  been  produced,  it  would  mere- 
ly have  shewn  that  the  copy  of  the  order  was  a  true 
copy,  and  such  fact  could  not  have  been  proved  by  affi- 
davit. Although  a  copy  of  the  order,  sealed  and  cer- 
tified, might  have  sufficed,  yet,  no  certified  copy  of  the 
order  was  produced,  but  merely  a  copy  of  an  affidavit 
used  in  the  Court,  verified  by  the  officer.  He  did  not 
certify  the  copy  of  the  order  to  be  a  true  one;  nor  would 
he,  in  order  to  make  the  certificate,  have  occasion  to 
look  at  the  original  order,  but  only  at  the  copy  of  the 
order  annexed  to  the  original  affidavit.  The  authentica- 
tion, therefore,  of  the  copy  of  the  order  depended,  not  on 
the  officer's  certificate,  but  only  upon  the  oath  of  the 
party,  and  the  affidavit  produced  merely  referred  to  the 
order ;  whereas,  it  ought  to  have  verified  the  order  itself,  to 
the  copy  of  which  the  seal  of  the  Court  should  also  have 
been  attached.  But  the  order  should  have  been  produced 
per  directum,  and  the  copy  could  only  be  admissible  in 
evidence  by  being  duly  sealed  with  the  seal  of  the  Court. 
It  did  not   even    purport  to  be   signed  by  the  officer. 


JONEt 
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But  the  Court  were  unanimously  of  opinion,  that  the         1829. 
copy  of  the  order  of  the  Insolvent  Debtors'  Court  was 
sufficiently  verified  by  the  certificate  and  seal  on  the  copy  v. 

of  the  affidavit,  as  the  one  was  attached  to  and  connected 
with  the  other. 

The  learned  Serjeant  then  contended,  that,  under  the 
circumstances,  the  Jury  were  mis-directed;  as  the  defend- 
ant's attorney  stated,  that  he  proceeded  agdnst  the  plain- 
tiff without  the  authority  of  the  defendant,  who  took  no 
part  in  the  proceedings;  and  that,  as  the  attorney  was 
misled  by  the  advice  of  his  pleader,  the  plaintiff  could  not 
be  entitled  to  recover,  there  being  nothing  to  shew  that 
the  defendant  had  acted  with  malice,  or  from  a  want  of 
probable  cause ;  neither  was  he,  whatever  might  have  been 
the  conduct  of  his  attorney,  answerable  in  an  action  of 
this  nature;  for,  in  Ravenga  v.  Mackintosh  (a),  it  was 
held  to  be  a  good  defence  to  an  action  for  a  malicious  ar- 
rest, that  the  defendant,  when  he  caused  the  plaintiff  to 
be  arrested,  acted  bond  Jide  upon  the  opinion  of  a  legal 
adviser  of  competent  skill  and  ability,  and  believed  that  he 
had  a  good  cause  of  action  against  the  plaintiff. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there 
is  no  pretence  for  this  objection.  I  do  not  say  whether 
the  doctrine  of  respondeat  superior  applies  to  this  case  or 
not.  It  is  evident,  that  the  act  of  the  defendant,  in  caus- 
ing the  plaintiff  to  be  arrested  at  his  suit,  after  he 
had  been  discharged  under  the  Insolvent  Debtors' 
Act,  was  without  probable  cause;  and  there  can  be  no 
doubt  but  that  justice  has  been  done  by  the  finding  of 
the  Jury.  This  point  was  not  raised  at  the  trial;  and, 
although  it  has  been  now  contended,  that,  as,  by  the 
evidence  of  the  defendant's  attorney,  the  acts  complain- 

(«)  2  Barn.  &  Cress.  693. 
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1829.         eel  of  by  the  plaintiff  were  not  brought  home  to  the  defend- 
ant  himself,  yet  he  must  be  deemed  answerable  for  the 
V.  acts  of  his  attorney.     If  the  objection  had  been  raised  at 


NiCHOLLS, 


the  trial,  we  might  then  have  thought  it  fit  to  consider 
whether  or  not  the  principle  of  respondeat  superior  ap- 
plies to  this  species  of  action,  as  well  as  to  trespass.  For 
many  reasons^  I  am  inclined  to  think  that  it  ought.  It 
would  be  a  very  dangerous  doctrine  to  hold  that  it  did 
not.  A  wealthy  individual  might  employ  a  worthless  or 
insolvent  attorney  to  harass  another,  and  thus  the  injured 
party  would  be  without  redress.  A  plaintiff,  who  had  been 
improperly  or  unjustly  taken  in  execution  at  the  suit  of  an- 
other, might  be  turned  round  at  the  trial,  if  we  were  to 
hold  that  the  attorney  who  carried  on  the  proceedings 
should  alone  be  answerable.  I  think,  however,  that  this  ver- 
diet  ought  not  to  be  disturbed,  upon  the  ground  that  the 
point  was  not  raised  at  the  trial.  The  only  valid  defence 
could  be,  that  there  was  no  evidence  of  malice  by  the  de- 
fendant ;  but  malice  may  be  inferred : — mahce  in  law,  means 
an  act  done  wrongfully,  and  without  reasonable  or  proba- 
ble cause,  and  not,  as  in  common  parlance,  an  act  dictated 
by  angry  feeling  or  vindictive  motives.  I  am,  therefore,  of 
opinion  that  the  defendant  was  liable  in  this  action,  for  caus- 
ing the  plaintiff  to  he  arrested  and  imprisoned  at  his  suit. 

Mr.  Justice  Burrough  (a). — The  plaintiff  in  this  case  was 
arrested  after  his  discharge  under  the  Insolvent  Debtors* 
Act,  at  the  suit  of  the  defendant,  and  for  his  benefit  alone. 
If,  indeed,  the  attorney  had  instituted  proceedings  against 
the  plaintiff,  without  any  previous  notice  from  the  de- 
fendant, or  solely  of  his  own  authority,  he  might,  perhaps, 
have  been  held  liable.  The  only  distinction,  as  to  the 
doctrine  of  respondeat  superior,  is,  between  civil  and  cri- 
minal cases.     In  The  King  v.  Huggins  (6),  it  was  held, 

(a)  Mr.  Justice  Park  was  at  {b)  2  Ld.  Raym.  1574;  S.  C.  2 

Chambers.  Str.  882. 
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that  a  principal  shall  not  answer  criminally  for  the  act  of         1829. 
his  deputVy  unless  such  act  were  done  with  his  consent,  or  " 

by  his  command.     But  I  have  never  known  that  doctrine  «• 

applied  to  civil  suits.  There ,  the  warden  of  the  Fleet 
prison  was  indicted  for  murder,  for  having  caused  the 
death  of  a  prisoner  in  his  custody,  by  duress;  but,  ais 
a  deputy  had  been  duly  appointed,  it  was  held  to  discharge 
the  principal  from  the  duties  of  his  office;  but  a  supe- 
rior officer  must  be  deemed  liable  for  his  deputy  in  a  civil 
action,  if  the  latter  is  insufficient  to  answer  in  damages. 
Here,  however,  the  arrest  of  the  plaintiff  must  be  consi- 
dered as  the  act  of  the  defendant,  and  he  alone  is  an- 
swerable for  the  consequences. 

Mr.  Justice  Gaselee. — As  the  point  was  not  raised  at 
the  trial,  whether  the  attorney  was,  under  the  circum- 
stances, answerable  for  the  proceedings  taken  against  the 
plaintiff,  without  the  interference  of  the  defendant,  I  am 
of  opinion  that  there  is  no  ground  to  disturb  the  verdict. 
If  the  attention  of  my  brother  Park  had  then  been  drawn 
to  it,  the  objection  might  have  had  some  weight.  In  the 
case  of  T(hU  v.  Dorwick^  which  was  lately  tried  before 
me,  on  the  Western  Circuit,  and  which  was  an  action  for 
maliciously  taking  the  plaintiff  in  execution,  it  was  proved 
that  all  the  proceedings,  subsequent  to  the  arrest,  were 
carried  on  by  the  attorney  alone;  but  I  thought  the  de- 
fendant was  liable.  If,  indeed,  an  attorney  act  under 
the  advice  of  counsel,  it  would  be  a  different  question. 
But  here,  for  any  thing  that  appears  to  the  contrary, 
the  proceedings  against  the  plaintiff  were  instituted  by 
the  hnmediate  act  of  the  defendant  himself;  for,  the  affi- 
davit of  debt  under  which  the  plaintiff  was  arrested,  was 
made  by  him;  although  it  must  be  inferred,  that  he  was 
aware  that  the  plaintiff  had  previously  been  discharged 
under  the  Insolvent  Act. 

Mr.  Justice  Park. — If  the  point  now  presented  to  the 
VOL.  m.  c 
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1829. 


V. 
NiCHOLLS. 


Court  had  been  raised  before  me^  at  the  trial,  I  should 
have  left  it  to  the  Jury  to  say,  whether  the  defendant  was 
not  cognizant  of  the  plaintifTs  discharge  under  the  Act, 
before  the  proceedings  were  commenced  against  him  in 
this  suit.  All  the  facts  prored  at  the  trial  tended  to  shew 
that  he  was.  The  plaintiff  had  caused  the  defendant's 
name  to  be  inserted  in  his  schedule  as  a  creditor,  and  had 
given  him  notice  of  bis  intention  to  take  the  benefit  of  the 
Act.  It  must,  therefore,  be  inferred  that  the  defendant 
knew  of  his  discbarge,  as  he  did  not  oppose  it;  and  the 
plaintiff  was  not  arrested  until  twelve  months  afterwards. 
At  all  events,  it  is  but  reasonable  to  suppose  that  the  at- 
torney must  have  communicated  with  the  defendant  upon 
the  subject  of  the  arrest. 

Rule  refused. 


Saturday^ 
May  9th. 


Knioht  v.  Hunt. 


The  plaintiff       Jl  HIS  was  an  actiou  on  a  promissory  note,  dated  the 
having  refused    j^^  November,  1818,  by  which  one  WiUiam  Watson,  one 

to  Sign  an  agree-  '  '     j  » 

mcnt  to  accept     Thomos  Aldred,  and  the  defendant,  jointly  and  severally 

from  his  debtor  .  i         i   .     •/«»   t  n  t  ^/>»  -•  -• 

a  composition  of  promised  to  pay  the  plamtin  the  sum  of  150/.,  on  demand, 

ten  BhiUings  in     ^j^j^  j^^f^j  ^^^^^^^  fo^  ^^^  ^^^  f^^^  ^j,g  j^y  ^(  ^y^^  j^^^ 


of  the  note.  The  declaration  contained  a  count  on  the 
note,  against  the  defendant,  as  maker,  and  the  usual  money 
counts. 

At  the  trial,  before  Mr.  Justice  Liiiledale,  at  the  last 


the  pound,  the 
brother  of  the 
latter  offered  to 
supply  the 
plaindff  with 
goods  to  the 
amount  of  one 
half  of  bis  de- 
mand, on  which  Assizes  for  Hampshire,   it  appeared,   that,  in  October, 

agreement.  The  1818,   Watson,  One  of  the  makers  of  the  note,  being  in 

J^^^*byV"  insolvent  circumstances,  made  a  proposal  to  his  creditors 

promissory  note, 

and  the  goods 

having  been  supplied: — IMd,  that,  as  the  stipulation  with  respect  to  the  goods  had  been  kept 

secret  from  the  other  creditors,  it  was  a  fraud  upon  them;  and  that  the  plaintiff  could  not  recoYer 

on  the  note,  although  he  was  the  last  creditor  who  signed  the  agreement  for  the  compositioD,  and 

although  the  brother  of  the  debtor  offered  to  supply  the  goods  at  hit  own  instance,  without  being 

requested  to  do  so,  either  by  the  plaintiff  or  by  the  insolvent 
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to  compound  with  them  at  ten  shtHtngs  in  the  pound;         1829. 
that   JVaison  being  indebted  to  the  plaintiff  in  311/.  5j., 
he  refused  to  assent  to  those  terms,  upon  which  Watsons 
brother,  a  coal  merchant,  went  to  binsi  and  agreed  to  fur- 
nish him  with  coals  to  the  amount  of  ld(ML,  if  he  would 
sign  an  agrement  for  the  oompoaition ;  to  whkh  the  plain- 
tiff acoeded,  and,  on  the  10th  Oeiobetf  signed  an  agree- 
ment to  take  ten  riuDittgs  in  the  pound  from  WaUom^ 
to  be  paid  with  the  other  creditors,  the  aniount  to  be 
secured  by  Mb,  payable  at  three,  six,  nine,  and  twehr^ 
months;  that  the  pkuntiff,  afterwards,  trix,  on  the  SOth 
October,  i^eed  to  take  the  promissory  note  in  ques- 
tion, which  the  defendant  signed  as  surety  for    W^- 
son;  and  that  the  interest  was  regularly  paid  to  the  pkin- 
tiff  from  1818  to  lS2i.     It  also  appeared,  that  all  Wat^ 
9on*s  erediCors  had  signed  the  agreement  for  the  com* 
position  before  the  ptaintifF,  but  that  they  were  not  aware 
that  any  agrieement  had  been  made  between  him  and 
Watson* s  brother  as  to  the  supply  of  the  coals  in  question. 
On  the  latter  being  called  as  a  witness,  he  proYed  that  the 
coals  had  been  delivered  to  the  plaintiff  on  the  terms 
above  staited;  when  it  was  objected  for  the  defendant,  that, 
as  the  plaintiff  had  received  as  much  as  the  other  credi- 
tors, as  the  coals  amounted  to  160L,  which  was  one-half 
of  the  plaintifTs  demand,  he  could  not   be  entitled  to 
recover  against  the  defendant,  as  the  agreement  with  the 
brother  was  a  fraud  on  the  other  creditors;  and  that, 
if  the  plaintiff  should  be  deemed  entitled  to  the  amount 
of  the  note,  he  would,  in  fact,  receive  the  whole  of  his 
demand  from  his  debtor,  whereas  he  had  agreed  to  take 
ten  shillings  in  the  pound  with  the  other  creditors. 

The  learned  Judge  left  it  to  the  Jury  to  say,  whether 
the  note  was  given  to  secure  the  payment  of  the  composi- 
tion according  to  the  terms  of  the  agreement,  and  whether 
the  plaintiff  had  not  received  ten  shillings  in  the  pound  by 
the  supply  of  the  coals  in  question.     They  found  in  the 

c2 
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1829.         affinDative,  and  accordingly  gave  a  verdict  for  the  de- 
fendant. 

Mr.  Serjeant  Bompas  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  verdict  entered 
for  the  plaintiff,  for  the  amount  of  the  note,  or  that  a 
new  trial  might  be  had. — As  the  note  was  given  by 
tlie  defendant  as  a  security  for  the  payment  of  ten  shil- 
lings in  the  pound  by  Watson,  according  to  the  terms  of 
the  agreement  for  the  composition,  the  plaintiff  has  a 
right  to  avail  himself  of  such  security;  and  as  he  was  the 
last  creditor  who  signed  the  agreement,  the  others  could 
not  have  been  induced  to  add  their  names  by  following  his 
example;  and  although  an  agreement  for  a  particular  cre- 
ditor to  receive  more  than  the  creditors  at  large,  might, 
in  some  instances,  be  void,  yet,  it  would  not  deprive  such 
creditor  of  his  right  to  enforce  a  security  given  him  for 
the  payment  of  the  sum  stipulated  to  be  given  by  way  of 
composition,  according  to  the  terms  of  the  original  agree- 
ment. Here,  the  debtor  was  not  put  in  a  worse  situation 
by  the  offer  made  to  the  plaintiff  by  his  brother,  which 
was  altogether  voluntary  on  his  part;  nor  could  the  credi- 
tors at  large  be  injured  or  affected  by  it,  as  the  funds  to 
be  derived  from  the  debtor's  estate  would  be  equally  avail- 
able to  them.  At  all  events,  it  cannot  be  considered  as  a 
fraudulent  transaction,  as  the  insolvent  was  no  party  to  it, 
nor  did  the  plaintiff  himself  require  the  coals  to  be  sup- 
plied, but  they  were  furnished  spontaneously  by  the 
brother  of  the  debtor;  and,  if  he  had  neglected  to  do  so, 
the  plaintiff  could  not  have  enforced  his  agreement,  and 
he  therefore  ought  not  to  be  deprived  of  his  remedy 
against  his  debtor;  and  the  defendant,  as  his  surety,  must 
stand  in  the  same  situation  as  the  insolvent  himself.  Al- 
though,  in  CockshoU  v.  Bennett  (a) — where  all  the  credi- 
tors of  an  insolvent  consented  to  accept  a  composition  for 

(a)  2  Term  Rep.  763. 
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their  respective  demands,  upon  an  assignment  of  his  effects         1829. 
by  a  deed  of  trust,  to  which  they  were  all  parties,  and 
one  of  thero,  before  he  executed  the  deed,  obtained  from 
the  insolvent  a  promissory  note  for  the  residue  of  his  de- 
mand, by  refusing  to  execute  till  such  note  was  given — 
it  was  held,  that  the  note  was  void  in  law,  as  it  was  a  fraud 
upon  the  rest  of  the  creditors;  yet,  that  case  is  distinguish- 
able from  the  present,  as  there  the  note  was  demanded  by 
the  creditor  from  his  debtor,  and  there  was  evidence  that 
other  creditors  had  been  induced  by  the  party  requiring 
the  note,  to  accede  to  the  terms  of  the  composition.     In 
Sieimnan  v.  Magnus  (a) — where  a  debtor  entered  into  an 
agreement  with  his  creditors,  by  which  they  agreed  to  re- 
ceive ^L  per  cent,  in  satisfaction  of  their  several  demands, 
and  releisised  the  remainder,  in  consideration  that  half  of 
the  con^osition  should  be  secured  by  the  acceptances  of 
a  third  person,  who  was  also  a  creditor,  which  security 
was  accordingly  given,  and  paid  when  due — it  was  held, 
that  such  agreement  was  binding  on  the  plaintiflT,  one  of 
the  creditors,  although  he  was  the  last  who  signed  the 
agreement,  and  it   did   not  appear  that  he  had  induc- 
ed any  of  the  other  creditors,  or  the  surety,  to  sign  it;  and 
that  the  plaintiflTs  suing  the  debtor,  after  having  received 
the  composition,  was  a  fraud  upon  the  surety  and  the 
other  creditors.   There,  however,  the  party  suing,  and  the 
other  creditors,  had  undertaken  to  liberate  the  defendant, 
upon  the  terms  of  the  agreement;  and,  therefore,  when  the 
security  was  paid,  it  was  a  fraud  upon  the  party  giving  it 
to  sue  the  defendant  afterwards.     In  Thomcis  v.  Court- 
nay  (6),  the  creditors  agreed  to  accept  from  an  insolvent, 
in  full  satisfaction  of  their  debts,  twelve  shillings  in  the 
pound,  payable  by  instalments;  and  one  of  the  creditors, 
who  signed  for  the  whole  amount  of  his  debt,  held  at  the 
time,  as  a  security  for  part,  a  bill  of  exchange,  drawn 

(a)  1 1  East,  390.  (6)  1  Bam.  &  Aid.  1. 
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1829.  by  the  debtor  and  ^cepted  by  a  third  person;  and,  the 
sum  due  on  the  bill  having  been  afterwards  paid  by  the 
acceptor — it  was  held,  that  the  creditor  might  retain  it,  the 
agreement  of  composition  not  containing  any  stipulation 
for  giving  up  securities,  and  the  effect  of  it  not  being  to 
extinguish  the  original  debt.  The  main  grounds  of  dis- 
tinction between  those  cases  and  the  present,  is,  that  the 
transaction  as  to  the  coals  would  not  afieet  the  insolvent, 
nor  be  of  any  detriment  to  his  creditors,  especially  as  they 
had  not  been  induced  to  sign  the  agreement  by  any  act  of 
the  plaintiff,  nor  could  they  have  been  influenced  by  his 
concurrence  or  assent,  as  he  was  the  last  person  who  put 
his  signature  to  the  agreement. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there 
is  not  the  slightest  pretence  for  this  motion.  Agreements 
for  compositions  with  creditors  should  be  prepared  and 
acted  on  with  the  strictest  good  faith.  If  a  creditor  agree 
to  accept  ten  shillings  in  the  pound,  common  honesty  re- 
quires that  he  should  have  no  more;  and,  if  h^s  sign  a  paper 
to  that  effect,  it  must  be  assumed  that  he,  knowing  the 
circumstances  of  his  debtor,  has  exercised  his  judgment 
on  the  subject,  and  that  he  thought  it  was  prudent  for  him 
to  take  what  it  appears  upon  the  face  of  the  agreement  he 
had  consented  to  accept.  But,  if  he  has  previously  entered 
into  an  agreement  with  another,  by  which  he  is  to  receive  his 
full  demand,  or  even  more  than  he  himself  states  that  he 
was  content  to  take,  it  operates  as  a  fraud  on  the  other  ere- 
ditors,  who  may  be  induced  to  sign  the  agreement,  by  see- 
ing his  name  to  it.  Although,  here,  the  plaintiff  signed 
last,  which  may  make  this  case  distinguishable  from  those 
which  have  preceded  it,  yet  the  true  principle  to  be  de- 
duced irom  all  of  them  is,  that,  in  the  case  of  a  composi- 
tion between  a  debtor  and  his  creditors,  they  all  ought  to 
be  put  in  the  same  condition,  and  one  ought  not  to  be 
misled  or  deceived  by  another's  having  stated  that  he  had 
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agreed  to  take  one  sum,  whilst,  in  fact,  he  had  privately 
and  aecredy  agreed  to  take  another*  The  question,  then, 
is,  whether,  by  what  the  plaintiff  did  in  this  case,  before  he 
consented  to  sign  the  agreement  for  the  composition,  the 
other  creditors  of  the  insolvent  were  fairly  dealt  by.  It  has 
been  said,  that  the  plaintiff  was  not  acting  dishonourably, 
and  that  the  debtor  was  neither  injured,  nor  the  funds  of 
his  other  creditors  rendered  less  available,  nor  did  they  re- 
ceive any  detriment  from  the  offer  made  to  the  plaintiff  by 
the  brother  of  the  insolvent,  which  was  gratuitous  and 
uncalled  for  by  the  former.  But  the  question  is,  whether 
the  judgment  of  the  creditors  at  large  has  not  been  in- 
fluenced by  the  supposition  that  they  were  all  to  receive 
an  equal  proportion,  to  be  derived  from  the  estate  of  their 
debtor.  It  is  a  very  different  case,  and  there  can  be  no 
reason  to  complain,  or  to  blame  a  debtor,  where  no  previous 
contract  has  been  entered  into,  if,  after  having  discharg- 
ed his  engagements  under  the  agreement  for  the  com- 
position, he  gratuitously  pays  the  remainder^  But,  here, 
previously  to  the  signing  of  the  contract  for  the  compo- 
sition, by  which  the  plaintiff  consented  to  take  ten 
shillings  in  the  pound,  to  be  paid  with  the  other  cre- 
ditors, he  had  secretly  agreed  with  the  brother  of  his 
debtor  to  take  coals  from  him  to  the  amount  of  150L, 
which,  coupled  with  the  note,  was  sufficient  to  secure  to 
him  the  whole  of  the  amount  of  his  debt.  Besides,  it 
appears  that  the  coals  were  furnished  to  the  plaintifl*  to 
the  amount  agreed  on ;  and,  if  he  had  been  paid  more  than 
he  ought,  be  would  have  been  liable  to  refund  in  an  action 
for  money  had  and  received. 


1829. 


Mr.  Justice  Park. — There  is  a  wide  distinction  be- 
tween a  gratuitous  gift  after  a  payment  made  under  an 
agreement  for  a  composition,  and  a  previous  understand- 
msi  that  one  creditor  shall  receive  more  than  the  others; 
and  here,  it  appears,  that  the  plaintiff  refused  to  accede 
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to  the  proposed  composition,  until  the  brother  of  the  in- 
solvent liad  agreed  to  supply  him  with  coals  to  the 
amount  of  half  of  his  demand,  and  which  were  afterwards 
furnished.  I  therefore  think  that  the  Jury  have  come  to 
a  right  conclusion. 

Mr.  Justice  Burrough. — There  is  no  ground  to  induce 
us  to  disturb  this  verdict. 


Mr.  Justice  Gaselee  concurring — 


Rule  refused. 


Tuesday, 
May'i2th, 


Commisiionen 
under  an  inclo- 
8ure-act  made 
an  allotment  to 
J,  S,,  who,  short- 
ly afterwards, 
conveyed  all  bis 
lands  to  trustees 
for  the  payment 
of  certain  debts 
and  incumbran- 
ces:—HeM,  that 
the  allotment 
passed  by  the 
conveyance,  al- 
though the 
commissioners 
did  not  make 
their  award  un- 
til three  years 
aiftcrwards. 


Doe,  on  the  joint  demise  of  Dixon  and  Western,  v.  Wil- 
lis and  Another. 

JL  HIS  was  an  action  of  ejectment.  At  the  trial,  before 
Mr.  Baron  Vaughan,  at  the  last  Assizes  for  Buckingham' 
shire,  it  appeared,  that  the  lessors  of  the  plaintiff,  who 
were  bankers,  had,  in  and  previously  to  the  year  1821, 
made  large  advances  to  a  person  of  the  name  of  Rose, 
who  was  then  seised  in  fee,  of  (among  others)  the  lands 
and  premises  sought  to  be  recovered  in  this  action,  and 
on  which  the  lessors  of  the  plaintiff  had  an  equitable 
mortgage,  in  order  to  secure  such  advances;  that,  by 
deeds  of  the  S5th  and  26th  November,  1824,  Rose  con- 
veyed the  premises  so  mortgaged  to  the  lessors  of  the 
plaintiff,  upon  trust  to  sell,  and  pay,  in  the  ^rst  place, 
certain  incumbrances  in  the  deeds  specified,  ^econc^/y,  the 
debt  due  from  Rose  to  the  lessors  of  the  plaintiff  as  mort- 
gagees, and  the  remainder  (if  any)  to  Rose,  the  grantor; 
that  an  action  was  pending  against  him,  at  the  time  the 
deeds  in  question  were  executed,  for  non-payment  of  the 
sum  advanced,  and  in  which  the  lessors  of  the  plaintiff 
were  on  the  eve  of  obtaining  judgment.    It  also  appeared. 
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that,  in  the  beginning  of  the  year  18^4,  previously  to  the         1829. 
conreyance,  the  lands  in  question  bad  been  allotted  to  Rose 
under  an  inclosure-act,  but  that  the  award  of  the  com* 
missioners  was  not  executed  until  May,  1827. 

The  defendants  claimed  under  two  writs  of  elegit  sued 
out  by  them  as  creditors  of  Rose  on  judgments  entered 
up  on  the  30th  November ,  and  4th  December,  1824^  in 
actions  commenced  against  Rose  in  Hilary  Term  in  that 
year.  Under  these  circumstances,  it  was  contended,  for 
the  defendants — First,  that  the  deeds  of  conveyance,  un- 
der which  the  lessors  of  the  plaintiff  claimed,  were  frau- 
dulent and  void  as  against  Rose's  creditors,  under  the  sta- 
tute 27  EUx.  c.  4,  as  the  actions  on  which  the  elegits  were 
founded,  were  commenced  by  the  defendants  nearly  a 
year  previously  to  the  execution  of  such  deeds,  although 
the  judgments  were  not  entered  up  until  afterwards — 
Secondly,  that^  although  the  lands  were  allotted  to 
Rose  in  1834,  and  previously  to  the  conveyance  to  the 
lessors  of  the  plaintiff,  yet,  as  the  commissioners  did  not 
make  their  final  award  until  1827,  the  allotment  did  not 
pass  under  the  conveyance  by  Rose. 

The  learned  Judge  left  it  to  the  Jury  to  say,  whether 
the  deed  was  fraudulent,  or  executed  with  an  intent  to 
deprive  the  defendants,  as  creditors  of  Rose,  of  the  fruits 
of  the  judgments  on  which  the  elegiis  had  been  sued  out. 
They  found  that  there  was  no  fraud,  and  accordingly 
gave  a  verdict  for  the  lessors  of  the  plaintiff. 

Mr.  Serjeant  Taddy,  on  a  former  day  in  this  term,  ap- 
plied for  a  rule  nisi,  that  this  verdict  might  be  set  aside, 
and  a  nonsuit  entered,  or  a  new  trial  granted,  and  submit- 
ed,  that,  under  the  circumstances,  the  deeds  by  which  Rose 
conveyed  his  property  to  the  lessors  of  the  plaintiff  were 
void  in  law,  and  fraudulent  as  against  the  defendants  as 
his  creditors.  Whether  the  deeds  were  fraudulent  or 
not,  was  rather  a  question  of  law  than  of  fact.  The  lessors 
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1829.  of  the  plaintiff  were  only  creditors  of  Rose  to  a  limited  ex- 
tent, f^.  to  the  amount  of  the  advances  made  by  them ; 
and^  by  the  terms  of  the  deeds,  the  defendants'  right 
would  be  altogether  defeated,  although  they  were  iond 
Jide  creditors,  and  had  commenced  actions  for  their  de- 
mands on  RosCi  long  previously  to  the  time  of  the  exe- 
cution of  those  instruments;  as  only  those  persons  who 
had  a  charge  on  the  estate  were  to  be  favoured ;  and,  if 
any  sum  remained  after  certun  incumbrances,  and  the 
demand  of  the  lessors  of  the  plaintiff,  were  satisfied,  it 
was  to  be  paid  to  RosCi  the  grantor.  The  deeds  were 
clearly  covenous  as  against  those  who  were  not  parties  to, 
or  could  not  claim  under  them;  and,  if  there  be  a  fraud  in 
law^  it  must  prevail,  although  the  Jury  may  have  negativ- 
ed fraud  in  fact.  The  whole  of  the  lands  were  conveyed 
to  the  lessors  of  the  plaintiff.  Although  the  defendants 
were  judgment  creditors,  and  entitled  to  receive  the  fruits 
of  their  judgments  shortly  after  the  deeds  were  executed; 
and,  although  the  writs  of  elegit  were  not  then  sued  out ; 
yet,  as  Rose  remained  in  possession  of  the  premises,  and 
the  deeds  were  never  acted  on  by  the  lessors  of  the  plain- 
tiff, they  could  not  be  entitled  to  recover  in  this  action. 
So,  although  the  property  might  have  been  conveyed  to 
them,  yet,  as  the  commissioners  did  not  make  any  award 
as  to  the  lands  allotted  to  Rose^  until  three  years  after  the 
conveyance,  the  defendants  were  entitled  to  claim  under 
the  elegiiSf  which  operated  immediately  on  their  being 
issued,  and  which  were  obtained  previously  to  the  award. 
The  right  of  either  party  could  only  accrue  when  the 
award  was  executed,  and  the  lessors  of  the  plaintiff  could 
have  no  title  to  the  lands  allotted  until  then;  and,  as  the 
conveyance  was  made  with  a  view  to  defeat  the  claims  of 
Rose's  creditors,  the  defendants,  as  such,  had  a  para- 
mount title  by  virtue  of  the  writs  of  elegit,  the  actions  on 
which  they  were  founded  having  been  commenced  long 
previously  to  the  conveyance  by  Rose  to  the  lessors  of  the 
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plaintiff.      Akiiough,  by  the  sUtute  1  &  2  Geo.  4,  c.  23,  iB29. 

8.  2,  it  is  enacted,  that  it  shall  be  lawful  for  every  person 
to  whom  an  allotment  is  set  out,  and  to  whom  possession 
has  been  given  by  virtue  of  any  order  or  direction  by  the 
commissioners,  to  commence  any  action  or  suit  at  law, 
for  any  injury  or  damage  that  may  be  done  or  committed 
by  any  person  to  the  ground  or  soil  of  any  such  allotment, 
and  to  bring,  maintain,  and  prosecute  any  action  of  ejects 
ment,  for  recovering  the  possession  of  any  such  allotment 
from  any  person,  notwidistanding  the  award  of  the  com- 
missioners should  not  be  executed  and  perfected  by  them ; 
yet,  the  party  to  whom  such  allotment  is  made,  could 
have  no  title  .to  convey  until  the  award  was  made:  and 
here,  the  deeds  do  not  mention  the  allotment,  but  only 
convey  the  lands  in  respect  of  which  the  allotment  was 
made. 

The  Court  declined  granting  the  rule,  in  the  first  in- 
stance, saying,  that  they  would  communicate  with  the 
learned  Baron  who  tried  the  case,  as  to  the  mode  in  which 
he  left  the  question  to  the  Jury. 

Lord  Chief  Justice  Best  now  said,  that  the  learned 
Judge  had  stated,  that  the  question  left  to  the  Jury  was, 
whether  Rose  had  conveyed  the  property  in  question  to 
the  lessors  of  the  plaintiff  with  a  fraudulent  view,  or  to 
prevent  his  bond  Jide  creditors  from  obtaining  their  just 
debts,  and  that  the  Jury  had  negatived  all  fraud.  The 
question,  therefore,  was  properly  left  to  them,  and  set  at 
rest  by  their  verdict;  for,  in  Cadogan  v.  Kennett,  Lord 
Mansfield  said  (a):  "  The  statute  27  Eliz,  c.  4,  docs  not 
go  to  voluntary  conveyances,  merely  as  being  voluntary, 
but  to  such  as  are  fraudulent.  A  fair  voluntary  convey- 
ance may  be  good  against  creditors,  notwithstanding  its 

(«)  Cowp.  434. 
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being  voluntary.  The  circumstance  of  a  man  being  in- 
debted at  the  time  of  his  making  a  voluntary  conveyahce,  is 
an  argument  of  fraud.  The  question,  therefore,  in  every 
case  is,  whether  the  act  done  is  a  bond  fide  transaction,  or 
whether  it  is  a  trick  and  contrivance  to  defeat  creditors." 
Here,  it  is  not  denied  that  the  lessors  of  the  plaintiff  were 
not  bond  fide  creditors  of  Rose^  at  the  time  of  the  convey- 
ance; and,  although  they  were  not  entitled  to  retain  the 
whole  of  the  proceeds  of  his  property  for  the  debt  due  to 
them,  yet  the  conveyance  was  good  in  law,  as  they  were  to 
hold  as  trustees  for  the  other  creditors,  and  they  had 
an  equitable  mortgage  on  the  property,  which  had  existed 
three  years  previously  to  the  execution  of  the  deeds. 
Although  it  has  been  said,  that  the  lands  in  question  did 
not  pass  to  the  lessors  of  the  plaintiff,  by  the  conveyance 
made  to  them  by  Rose^  as  the  commissioners  had  not 
made  their  award ;  yet,  as  the  deeds  conveyed  the  land, 
it  of  course  included  the  allotment  which  had  been  previ- 
ously made,  and  which  was  confirmed  by  the  award. 


Rule  refused. 


Demandant; 


Tenant;  Nicholas  and  three 


Tuesday^ 

^""y  ^2'^-  others,  Vouchees. 

Where  part  of     JTlR.  Serjeant  Adams  moved  that  this  recovery  mi^bt 

the  proceeding*  ^    -^i    ^       i-  t  <•    «  -^         o 

in  8  recovery  pass,  notwittistandmg  that  part  of  the  proceedings,  which 

^^r^Fi-^,  ^^^^  ^^^^  ^*"  Prance,  were  written  on  paper.     The  do- 

andintheFrwcA  cuments  in  question  were  in  the  French  language,  and 

a  translation  there  was  a  translation  of  them  written  on  parchment ,  and 

"^"plll^hment,  Certified  by  a  Notary  PubUc  here  to  be  a  faithful  transla- 


on 

^NotoJ^htJe  to   *^^"-     ^^  ^^^  appeared  that  there  were  two  separate  war- 
be  "  a  wth-        rants  of  attorney,  the  one  signed  by  Nicholas,  the  other 

ful  translation."    iiir  i 

The  Court  re-     by  the  Other  three  vouchees.     It  was  submitted,  that  this 

fused  to  allow 

the  recovery  to 

pass:  but  lt$fdt  that  all  the  documents  must  be  taken  on  parchment. 
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was  no  objection  to  the  validity  of  the  proceedings,  on  the         1829. 
authority  of  the  case  of  Lang,  demandant;  Lee,  tenant;      ^    ^ 
Woodhfnue,  vouchee  (a);  where,  there  being  three  vou-       Vouchee. 
cheesj  two  of  whom  had  given  one  joint  warrant  of  attor- 
ney, and  the  other  had  given  his  on  a  separate  piece  of 
parchment,  it  was  objected,  that  the  warrant  of  attorney 
ought  to  have  been  joint,  that  b,  all  on  one  piece  of  parch- 
ment; but  the  Court  thought  that  there  was  nothing  in  the 
objection;  and  Mr.  Justice  Heath  said, ''  that  the  warrants 
would  be  good,  even  in  a  real  suit." 

But  the  Court  said,  that  the  Notary  should  have  made 
an  affidavit  that  he  was  acquainted  with  both  the  French 
and  English  languages,  as  well  as  that  the  translation 
was  a  true  and  faithful  translation  of  the  documents  of 
which  it  purported  to  be  a  copy;  and  that  the  French  do- 
cuments must  be  written  on  parchment.  And  they  referred 
to  the  case  of  Taiham,  demandant;  Baxendale,  tenant; 
Tabor f  vouchee  (6);  where  the  necessary  documents  for 
taking  the  acknowledgment  of  a  recovery  were  engrossed 
on  parchment  and  sent  to  Holland,  by  the  law  of  which 
country,  all  documents  bearing  the  certificate  of  a  Dutch 
Notary,  require  a  Dutch  stamp,  which  can  only  be  im- 
printed on  Duhch  paper,  and  the  documents  were  accord- 
ingly returned  to  this  country,  written  on  paper  so  stamp- 
ed and  certified — the  Court  refused  to  allow  the  recovery 
to  pass,  but  enlarged  the  return  to  the  dedimus,  and  per- 
mitted the  writ  to  be  re-sealed,  in  order  that  the  proceed- 
ings might  be  properly  executed  on  parchment — which  was 
afterwards  done. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 

(a)  1  Bo6.  &  Pul.  31 .    {b)  4  B.  Moore,  481 ;  5.  C.  2  Brod.  &  Bing.  65. 
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Tuesday,        WiTHiNGTON  and  Others  V.  Herring  and  two  Others. 

The  defendants,  -■  HE  plaintifib  in  this  dtctioii  sougbt  to  recover  the  sum 
merchants  in      ^f  6^20/.  16«.  6J.,  being  the  amount  of  nine  bills  of  ex- 

London^  enter-  ^  o  .  .      tx 

ed  into  an  change,  drawn  by  one  John  Crabtree,  at  Lima,  in  Decern- 

jf  A^ToTthc '  ber,  1823,  and  Jafiuartfi  February,  and  March,  1886,  upF- 

m?ncl"n  p«-ii,  ^  *^^  defendants  in  London,  payable  to  the  plaintiffs'  or- 

for  which  he  Jer,  and  to  diarge  the  same  to  Crabiree's  aceount,  wirti  o^ 

was  to  receive  a  ^  >■     »         .  •       i 

certain  sUpuiat-  Without  further  advice.     The  decbration  eontamed  counts 

aisoone-fiOh      ^^  ^^6  bills,  and  thc  usual  money  counts. 

sha^  of  the  At  ^Yie  trial,  before  Lord  Chief  Justice  Besi,  at  Guild- 

profits.     J.  &  '  .  ' 

was  furnished  hall,  at  the  Sittuigs  after  the  last  Michaelmas  Term,  it 
ants  wtth a  letter  appeared,  that,  hi  the  tatter  part  of  the  year  18^4,  Crab- 
f/^rTcredu '  ^^^'  *®  drawer  of  the  bills,  was  applied  to  by  the  de- 
enabiing  him  to  fendants,  merchants  in  London,  to  go  out,  as  their  Bgent, 

draw  on  them  «  .        .  .  « 

for  10,000/.,  to  Peru,  for  the  purpose  of  entering  into  negoCiations  for 
of  att"orncy*au-    ^^  takings  or  Working  of  mines^  on  the  defendants*  be- 

thorizing  him  |,j^if  ^nd  that,  to  carry  this  object  into  effect^  they  enter- 
to  enter  mto»  '  '  -^  •'  .  •' 

transact,  com-  ed  into  sn  agreement  with  Crabtree,  and  afterwards  fnr- 
cute,  all  con-  Mshed  him  with  a  letter  of  instructions,  a  letter  of  credit, 
!^ms  whldThc  *"^  *  powef  of  attorney,  with  which  he  proceeded  on  his 
might  deem  ei-  mission  to  Lima,  where  he  was  well  fciowti,  and  had 

pedient  for  the  iVi 

purpose  of  Ob-     considerable  credit.    The  agreement  was  As  roHbws:-^ 

taining  a  grant 
or  lease  of  any 

"urchj^  of  M  ^  *'  Memorandum  of  agreement  between  Mr.  John  Crab- 

ore,  or  of  thc  tree,  and  Messrs.  Herring,  Graham,  ^  Powles. 

dig,  or  work'  "  McssFSk  Herring,   Graham,  ^  Powles,  being  desir- 

to  enterUto!*     ^^^  ^  ®'**®^  '^^^  Contracts  for  working  such  of  the  mines 

make,  and  exe- 
cute any  deeds, 

conveyances,  &c.>  that  he  might  deem  necessary ;  and,  generally,  to  do  all  such  acts,  &c.,  as  the  de- 
fendants themselves  could  do  if  personally  present.  /.  tSL,  having  already  raised  10,O00A  on  the 
letter  of  credit,  obtained  a  further  sum  from  the  plaintiffs  in  Peru,  which  he  applied  to  the  defend- 
ants' use,  and  drew  bills  on  them  for  the  amount  The  letter  of  credit  and  power  of  attorney  were 
not  shewn  to  tlie  plaintifi  by  J.  S.,  when  they  made  the  advances,  nor  did  it  appear  that  they 
required  to  see  them ;  neither  were  the  plaintifTs  informed  by  J.  S.  of  his  having  already  obtained 
money  on  the  letter  of  credit.  The  defendants  having  refused  to  accept  the  bills: — Held,  that  the 
plaintiffs  were  entitled  to  recover  the  atnount  of  the  advances  so  made  to  /.  S.  as  money  had  and 
received. 

Qiuere: — ^Whether  the  agreement,  that  /.  S,  should  receive  a  share  of  the  profits,  constituted  him 
a  partner  with  the  defendants  ? 
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in  Peru  as  may  offer  suitable  encouragement  for  doing         1829. 
so,  with  the  riew  of  forming  an  association  for  the  subse- 
quent performance  of  sudi  contracts,  it  is  agreed  that  Mr.  «. 
Crabtree  shall  proceed  to  Peru  by  the  first  Jamaiea      "'*'^"'''' 
packet,  to  carry  this  object  into  effect,  if  he  shall  find  it 
practicable  and  expedient  to  do  so. 

^'  Mr.  Crabtree  shall  be  furnished  by  Messrs.  Herrings 
Graham,  ^  Pawks,  with  their  power  of  attorney,  autbo^ 
riziiig  him  to  enter  into  such  proposed  contracts  on  their 
behalf,  which  he  engages  to  use  in  conformity  with  the  in- 
struciians  he  may  from  time  to  time  receive  from  them. 

"  Messrs.  Herring,  Graham,  ^  Powles,  shall  defray 
all  Mr.  Crabtree* 8  reasonable  travelling  expenses,  and  ex- 
penses of  living,  during  the  continuance  of  this  mission. 

'^  Mr.  Crabtree  shall  receive  from  Messrs.  Herring, 
Graham,,  ^  PowleSf  for  his  remuneration,  the  sum  of 
1,000/.,  and,  if  this  mission  shall  occupy  Mr.  Crabtree 
more  than  a  twelvemonth  from  the  date  of  his  leaving 
Londom  to  embark  in  the  packet,  he  shall  receive  at  the 
rate  of  1,000/.  per  annum,  from  the  said  date. 

''  Mr.  Crabtree  shall  further  receive  one-fifth  share  of 
the  clear  profits  which  Messrs.  Herring,  Graham,  Sf 
Powleg  may  make  by  such  contracts,  or  by  forming  the 
association  to  be  founded  on  the  contracts  to  be  entered 
into  by  him. 

"  London,  1st  January ^  1825. 

"  Herrings  Crraham,  §•  Powles. 
"  John  Crabtree:' 

The  defendants  then  furnished  Crabtree  with  the  foU 
lowing  letter  of  instructions: — 


K 


London^  January  7th,  1825. 
Dear  Sir, — We  have  to  request  your  attention  to  the 
following  instructions  on  the  objects  of  your  mission  to 
Peru. 
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1829.  "  On  your  arrival  in  Peru,  your  first  care  will  necessa* 

„"     "  rily  be,  to  ascertain  whether  the  political  condition  of  the 

WiTHINOTON  J  ^  I  ^ 

V.  country  be  so  far  settled  as  to  render  it  prudent  to  under- 

take  any  extensive  engagements  there.  We  need  say  no- 
thing as  to  the  means  of  ascertaining  this  fundamental 
pointy  or  the  rules  by  which  you  should  be  governed  in 
deciding  it.  You  know  the  character  of  the  people,  and 
the  nature  of  the  country,  and  you  will  have  the  best 
channels  of  information  open  to  you.  We  will  only  re- 
mark, that  we  should  prefer  measures  being  delayed  so 
long  as  any  serious  doubts  on  this  head  may  remain  on 
your  mind. 

''  Presuming  this  point  satisfactorily  settled,  your  next 
object  will  be,  to  make  engagements  in  our  name,  and  on 
our  behalf,  for  working  such  of  the  mines  as,  on  good  in- 
formation, you  may  learn  to  be  the  most  promising.  Among 
other  considerations,  the  following  will  deserve  your  atten- 
tion, viz.  the  proximity  of  the  mines  to  water  communica- 
tion, so  as  to  afford  convenient  means  of  transport  for 
steam-engines  and  other  machinery;  their  being  situated 
in  a  neighbourhood  where  fuel  for  steam-engines,  and  for 
smelting,  is  to  be  found,  and  where  labourers  acquainted 
with  mining  are  to  be  had;  and  the  salubrity  of  the  situ- 
ation, with  a  view  to  the  employment  of  Europeanmoiex^. 

'*  The  ways  in  which  mines  may  be  secured,  are  as  fol- 
lows, viz. — 

'*  First,  by  making  contracts  or  leases  with  the  Govern- 
ment, for  working  such  as  may  be  Government  property. 
In  this  way  we  have  engaged  the  Mariquita  mines  from 
the  Colombian  Government;  a  copy  of  the  lease  or  con- 
tract for  two  of  which  we  inclose  for  your  government. 

*^  Secondly,  by  making  contracts  with  individuals  who 
may  be  proprietors  of  mines,  on  the  principle  of  under- 
taking to  put  such  mines  at  work,  giving  the  proprietors  a 
certain  portion  of  the  net  produce.  This  portion  varies 
according  to  the  quality  and  circumstances  of  the  mine. 
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In  some  cases,  one^hirdy  in  others,  half,  anfl,  in  others,         l?^- 
two  thirds,  being  conceded  to  the  owners.     These  terms    withinotow 
apply  more  particularly  to  JHexico,  which  mines,  being  so  v. 

much  nearer  to  Europe,  are  necessarily  much  more  desir- 
able, to  English  capitalists.  We  should  think  that,  in  no 
case,  could  any  mine  proprietor  in  Peru,  look  for  more 
than  half  the  net  proceeds  of  the  mine.  The  term  of  such 
contracts  should  be  twenty-one  years.  We  inclose,  for 
your  government,  the  copy  of  a  contract  made  in  London, 
for  working  a  mine  in  Mexico,  the  provisions  of  which  are 
considered  very  fair  on  both  sides.  We  should  recommend 
your  taking  this  contract  as  a  model  in  any  such  engage- 
ments,  it  having  been  prepared  by  one  of  the  most  expe- 
rienced miners  in  England* 

"  It  is  indispensable  that  we  take  the  entire  management 
of  the  mine;  and  very  much  for  the  interest  of  the  propri- 
etors themselves  that  we  should  do  so. 

''  The  third  way  of  securing  mines  is,  by  taking  posses- 
sion of  such  as  may  be  liable  to  be  denounced  by  having 
been  abandoned  by  their  former  possessors.  This  is  the 
most  desirable  way  of  obtaining  mines,  if  practicable,  the 
entire  possession  being  thereby  secured ;  but,  some  diffi- 
culty may  arise,  if  it  should  happen  (as  is  the  case  in  some 
parts)  that  none  but  citizens  can  denounce  mines.  It  will 
be  so  much  the  interest  of  the  Government  to  draw  forth 
the  resources  of  the  country,  that  every  practicable  facility 
may  reasonably  be  anticipated  from  them,  and  perhaps,  if 
the  name  of  a  citizen  be  necessary,  that  of  General  Miller 
(who  is  doubtless  a  naturalized  citizen  of  Peru)  may,  pro- 
bably, be  made  use  of,  by  making  an  arrangement  with 
him  for  that  purpose.  Of  all  this,  you  will  be  best  able 
to  judge  on  the  spot.  There  is  one  consideration,  how- 
ever, we  should  wish  you  to  bear  in  mind,  on  the  subject 
of  abandoned  mines;  and  that  is,  that,  where  they  have  on- 
ly been  suspended  working,  by  the  temporary  difficulties 
of  the  proprietors,  occasioned  by  the  struggle  for  the  es- 
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1829.         tablishment  of  independence^  we  shotrld  by  no  means  wish 
to  deprive  such  persons  of  the  possession  of  their  property. 
V*  We  would  much  rather  purchase  their  rights,  either  by 

money,  or  by  an  annual  allowance,  than  take  advantage  of 
their  misfortunes :  but,  where  mines  appear  to  be  wholly 
deserted  by  their  former  proprietors,  without  hope  of  their 
being  able  to  resume  the  working  them,  and,  consequently, 
are  liable  to  be  denounced  by  any  persons  possessing  com- 
petent means  for  working  them,  we  see  no  objection  to 
your  taking  measures  for  gaining  possession  of  such  mines, 
if  practicable. 

"  We  need  hardly  suggest  to  you,  that,  in  whatever 
manner  you  may  obtain  mines,  whether  by  lease  or  con- 
tract, or  possession,  it  will  be  very  important  to  see  a  clear 
legal  title  established,  that  we  may  be  going  on  on  a  se« 
cure  foundation  in  this  respect. 

''  As  to  the  locality  of  the  mines,  it  is  important  to  keep 
in  view  that  the  more  you  can  meet  with  (if  good)  in  one 
district,  the  better,  for  the  greater  convienience  of  manage- 
ment. 

'^  As  it  may  be  important  to  make  advances  to  some  of 
the  mine  proprietors,  on  the  execution  of  the  contracts 
with  them,  we  inclose  a  letter  of  credit,  authorizing  you 
to  draw  on  us  for  10,000/.,  or  50,000  dollars,  to  be  appli- 
ed to  this  or  the  other  purposes  of  this  undertaking* 

'*  If  you  succeed  in  making  the  proposed  engagements 
for  mines,  you  will  please  have  them  executed  in  four 
parts,  and  send  three  to  us  by  different  opportunities; 
the  first,  by  Mr.  Miller^  who  accompanies  you,  and  who 
will,  in  that  case,  return  with  all  possible  dispatch;  and 
the  other  two,  by  the  quickest  and  safest  occasions  you 
can  find. 

**  You  will,  at  the  same  time,  forward  to  us  the  fullest 
details  regarding  the  mines  you  may  engage,  derived  from 
persons  practically  conversant  with  the  subject,  so  as  to 
enable  iis  to  judge  of  the  description  of  machinery,  and 
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Other  assistanee  necessary  to   be  dispatched   from  this         1829. 
country,  which  will  be  immediately  forwarded.  .      "    ' 

*^  For  the  purpose  of  enabling  you  to  carry  these  in-  v. 

structions  into  effect,  we  inclose  you  our  power  of  attor- 
ney.    We  remain  &c. 

Herrings  Chraketrnf  ^  Powles. 
"  J.  Crabiree,  Esq." 

The  following  is  a  copy  of  the  letter  of  credit : — 

'*  London^  January  7th,  1825. 

"  Dear  Sir, — We  hereby  authorize  you  to  draw  upon  us 

for  the  sum  of  10,000/.  sterlmg,  or  50,000  Spanish  dollars, 

and  we  undertake  to  honour  your  drafts  accordingly.     We 

are,  &c. 

Herring,  Graham,  ^  Pawles. 

"  To  J.  Crablree,  Esq." 

The  J^llowing  is  a  copy  of  the  power  of  attorney  refer- 
ed  to  in  the  letter  of  instructions: — 

"  To  all  to  whom  these  presents  shall  come: — We, 
Charles  Herring,  William  Graham,  and  John  D.Powles,  of 
the  city  o( London,  merchants,  send  greeting: — Whereas, 
we  contemplate  entering  into  certain  undertakings  within 
the  empire,  states,  territories,  dominions,  and  dependencies 
of  Peru,  in  South  America,  and,  for  carrying  the  same  into 
effect,  we  have  agreed  with  John  Crabtree,  of  the  city  of 
London,  gentleman,  that  he  shall  proceed  to  Peru,  with, 
audi  powers  as  are  hereinafter  delegated  to  him: — Now, 
know  ye,  and  these  presents  witness,  that  we,  the  said 
Charles  Herring,  William  Graltam,  and  John  D.  Powles, 
have,  and  each  and  every  of  us  have  made,  ordained,  no- 
minated, constituted,  and  appointed,  and,  in  our  and  each 
of  our  place  and  stead,  put  and  deputed,  and,  by  these 
presents,  do,  and  each  and  every  of  us  do,  make,  ordain, 
nominate,  constitute,  and  appoint,  and,  in  our  and  each  of 
gur  place  and  stead,  put  and  depute,  and  by  these  pre- 
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1829.         sentSy  do,  and  each  and  every  of  us  do,  make,  ordain,  no- 

WiTiiiNOTON    '"i"*^^®^  constitute,  and  appoint  the  said  John  Crabtree  to 

^'  be  our  and  each  of  our  true  and  lawful  attorney,  for  us, 

Herring  * 

and  each  of  us,  and  in  our  or  each  of  our  names  or  name, 
or  in  the  name  of  our  said  attorney,  to  enter  into,  transact, 
complete  and  execute  all  such  negotiations,  proposals,  con- 
tracts, engagements,  or  agreements,  which  our  said  attor- 
ney shall,  in  relation  to  the  said  proposed  undertakings, 
or  any  of  them,  deem  it  expedient  or  proper  to  enter  into, 
transact,  complete,  and  execute,  with  the  Government  or 
Governments  for  the  time  being  of  the  said  empire,  states, 
territories  and  dominions  of  Perti,  and  their  dependencies 
in  South  America^  or  any  of  the  ministers,  oflScers,  branches, 
or  departments  thereof  respectively;  or  with  any  public  or 
private  companies,  or  other  persons  entitled  to,  interested 
in,  or  having  the  care,  superintendance,  management,  go- 
vernment, agency,  control,  or  direction,  of  or  over  any 
mine  or  mines,  vein  or  veins  of  ore  whatsoever,  situate  and 
being,  or  which  may  hereafter  be  found  or  discovered,  or 
be  denounced,  within  any  part  or  parts  of  the  aforesaid 
empire,  states,  territories,  or  dominions,  and  their  respect^ 
ive  dependencies,  for  the  purpose  of  obtaining  a  grant, 
demise,  or  lease,  of  any  such  mines  or  veins,  or  of  any 
lands  or  grounds  over  or  adjoining  the  same,  or  for  the 
purchase  of  any  ore  or  ores,  or  of  the  right  to  open,  dig, 
or  work  any  mine  or  mines,  or  to  smelt  and  refine  the  ore 
or  ores  thereof,  or  any  other  ores,  or  otherwise  touching 
or  concerning  the  management,  conduct,  or  carrying  on  of 
the  works  of  any  such  mines,  or  any  other  works  or  un- 
dertakings, or  in,  about,  or  relating  to  the  same,  or  to  the 
smelting  and  refining  of  the  ores  thereof,  or  any  other 
ores;  and,  for  the  purposes  and  objects  aforesaid,  or  any 
of  them,  or  in  relation  thereto,  and  to  the  completion 
thereof,  for  us  and  each  of  us,  and  in  our  and  each  or 
either  of  our  names,  and  as  our  and  each  of  our  acts  and 
deeds,  or  in  the  name  of  our  said  attorney,  to  enter  into, 
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males  sign,  seal,  execute^  and  deliver  such  deeds ^  convey*         IBt29. 
anceSf  leases,  grants,  covenants,  petitions,  memorials,  and    ^^aisaToH 
other  instruments,  acts,  and  writings  whatsoever,  as  in  the  y- 

judgment  or  opinion  of  our  said  attorney  shall  appear  re* 
quisite  or  expedient;  and  also,  for  the  purposes  and  objects 
aforesaid,  or  any  of  them,  or  in  relation  Or  incidental  there- 
to, or  to  any  of  them,  to  take  to  himself,  hire,  engage,  or 
employ  all  such  engineers,  surveyors,  agents,  collectors, 
clerks,  artificers,  artisans,  workmen,  and  other  persons, 
and  at  such  salaries  and  rate  of  compensation  or  recom- 
pence  aa  our  said  attorney  shall,  in  his  discretion,  think 
requisite,  proper,  or  expedient;  and  also  for  him,  our  said 
attorney,  to  conduct,  manage,  superintend,  and  carry  on, 
and  purchase  all  needful  and  necessary  tools,  implements, 
and  materials,  and  erect  and  establish  all  proper  and  need- 
ful  buildings  and  other  works  for  the  conducting  and  car- 
rying on  in  a  beneficial  manner  the  works  of  any  such 
mines,  and  the  smelting  and  refining  of  any  such  ore  or 
ores,  through  all  the  difierent  processes  and  branches 
thereof,  in  such  a  manner,  in  all  respects,  as  our  said  at- 
torney shall  think  advisable  and  expedient  for  our  benefit 
and  advantage;  and  also  for  him,  our  said  attorney,  from 
time  to  time,  to  contract  to'sell,  and  absolutely  to  sell  and 
dispose  of,  the  produce  and  proceeds  of  any  such  mines 
or  ores,  or  any  part  thereof,  or  barter  or  exchange,  or  de- 
liver the  same  for  or  in  lieu  of  any  goods,  wares,  or  mer- 
chandize, the  produce  of  Peru,  or  otherwise,  as  to  our 
said  attorney  shall  seem  meet,  or  convenient,  or  expedient; 
and  also,  in  the  discretion  of  our  said  attorney,  to  transmit 
to  England,  to  us,  or  on  our  account,  all  or  any  part  of 
the  proceeds  or  produce  of  any  such  mines  or  ores,  or  of 
the  goods,  wares,  or  merchandize  received  or  taken  by  way 
of  barter  or  exchange  as  aforesaid,  or  else  to  sell  or  dispose 
of  any  such  goods,  wares,  or  merchandize  so  received  or 
taken  in  exchange  as  aforesaid,  and  also  to  ask,  demand, 
sue  for,  recover,  and  receive,  of  and  from  all  and  every  per- 
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1829.         son  or  persons  whomsoever,  liable,  interested,  or  compella*- 
WiTHiNGTON    ^^^* '"  ^^^^  behalf,  all  debts,  sums  of  money,  bonds,  bills, 
r.  notes,  securities  for  money,  goods,  chattels,  or  effects^ 

which,  in  the  prosecution  of  the  said  undertakings,  or 
any  of  them,  or  in  relation  to  the  purposes  and  objects 
aforesaid,  or  arising  out  of  the  same,  shall  become  due, 
owing,  payable,  or  deliverable,  or  of  right  shall  belong  to 
us,  or  any  or  either  of  us ;  and,  upon  receipt  or  delivery 
thereof  respectively,  or  of  any  part  thereof,  to  make,  sign, 
seal,  execute,  and  deliver,  good  and  sufficient  receipts, 
releases,  acquittances,  and  other  discharges  for  the  same ; 
and  also,  if  necessary,  to  compound  any  debts,  sums  of 
money,  claims,  and  demands,  so  due  and  owing,  and  to  be- 
come due  and  owing  to  us,  or  any  or  either  of  us,  and  to 
take  less  than  the  whole  in  full  for  the  same,  or  to  extend 
the  time  of  payment  thereof,  or  the  delivery  of  any  goods 
or  effects,  and  to  accept  security  for  the  same  respective- 
ly, or  any  part  thereof;   and  also,  to  adjust,  settle,  and 
allow,  or  to  disallow,  any  accounts  which  may  subsbt  be- 
tween us  or  any  other  person  or  persons,  or  between  our 
said  attorney,  or  any  other  person  or  persons,  in  respect 
or  in  any  way  relating  to  such  mines  or  ores,  or  the  work- 
ing, smelting,  or  refining  thereof,  or  to  the  proceeds  or 
produce  thereof,  or  to  any  goods  or  effects,  bartered,  sold, 
or  exchanged,  as  aforesaid,  or  to  any  of  the  purposes  or 
objects  aforesaid,  or  to  any  other  matter,  cause,  or  thing 
relating  thereto,  or  arising  out  of  the  same  respectively, 
wherein  we  may  in  any  manner  be  interested  or  concern- 
ed ;  and,  for  all  or  any  of  the  purposes  or  objects  afore- 
said, or  relating  thereto,  for  us  and  in  our  and  each  or 
either  of  our  names  or  name,  and  as  our  and  each  of  our 
act  and  deed,  or  in  the  name  of  our  said  attorney,  to  sign, 
seal,  execute,  and  deliver  any  deed  of  composition  or  re- 
lease,  or  other  deeds,  bonds  of  arbitration,  or  other  bonds, 
agreentents,  instruments,    assignments,    assurances,  and 
t)ther  acts  whatsoever,  as  there  may  be  occasion,  in  the 
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judgment  or  opinion  of  our  said  attorney;  and,  accord-         1829. 
ingly,  to  perform  and  carry  into  full  effect^  any  covenant,      "* — "^"^ 
engagement,  or  liability,  in  such  deeds  or  other  instru-  v, 

menta  or  asifuranoes  to  be  contained,  on  our  parts  or  be* 
halves,  or  on  the  part  of  our  said  attorney;  and  also,  in 
manner  aforesaid,  or  otherwise,  to  commence,  sue  forth, 
and  prosecute,  any  action,  suits,  processes,  ox  other  pro- 
ceeduiga  whatsoever,  according  to  the  laws  of  the  coun* 
try,  which  it  may  be  necessary  or  expedient,  in  the  judg* 
ment  or  opinion  of  our  said  attorney,  to  commence,  sue 
forth,  and  prosecute,  in  and  about,  and  for  the  purpose 
of  carrying  into  effect,  all  or  any  of  the  purposes  or  ob- 
jects hereinbefore  mentioned,  and  the  powers  and  autho* 
rities  herein  contained;  and,  if  he  shall  think  it  proper  or 
expedient,  to  discontinue  or  become  nonsuit  in  any  such 
action,  suits,  or  proceedings;  and  also  to  defend  any 
action,  suits,  and  proceedings  which  may  be  instituted 
against  us,  any,  or  either  of  us,  or  against  our  said  attorney, 
on  our,  any  or  either  of  our  accounts,  in  relation  to  the 
premises;  and,  for  or  about  or  respecting  any  of  the  pur- 
poses or  objects  aforesaid,  to  appear  in  or  before  any 
courts,  tribunals,  judges,  ministers,  or  officers  whatso- 
ever, when  and  as  there  may  be  occasion,  and  there  to  make 
such  protests,  appeals,  and  declarations,  and  to  take,  adopt, 
and  pursue  all  such  other  proceedings  as  our  interest  may 
from  time  to  time  require,  and  as  to  our  said  attorney 
shall  seem  requisite  and  expedient;  and,  generally,  for 
the  purposes  aforesaid,  or  any  of  them,  or  otherwise  in 
relation  to  the  premises,  to  transact,  negotiate,  manage, 
execute,  and  perform  all  such  acts,  deeds,  matters,  and 
things  whatsoever,  as  to  our  said  attorney  shall,  in  his 
judgment  and  opinion,  seem  meet  or  expedient  to  be 
done  or  performed,  in  and  about  all  and  singular  the  pre- 
mises aforesaid;  and  that  asfuUi/f  extensively,  and  effeo 
UuMy^  in  all  respects,  and  to  all  intents  and  purposes 
whatsoever,  as  we  ourselves  could  do,  perform,  or  aci  in 
the  same,  if  we  were  personally  present  and  acting  there^ 
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1829.         in:  and  we  do  hereby  give  and  grant  unto  our  said  at- 
^,  tornevj  full  power  and  authority  from  time  to  time  to  no- 

If^lTHINOTON  .  .  . 

V.  minate,  substitute,  and  appoint  one  or  more  attorney  or 

attornies  under  him,  to  act  in  and  about  all  or  any  of  the 
purposes  of  objects  aforesaid;  and  such  substituted  at- 
torney or  attornies  at  pleasure  to  dismiss  from  time  to 
time;  and,  notwithstanding  the  substitution  of  any  other 
attorney  or  attornies  as  aforesaid,  to  exercise  and  per- 
form all  or  any  of  the  powers  and  authorities  hereinbefore 
expressed  and  contained,  and  given  to  him:  and  we  do 
hereby  give  and  grant  unto  our  said  attorney,  and  his  sub- 
stitute and  substitutes,  to  be  appointed  from  time  to  time, 
our  full  and  whole  power  and  authority  over  the  premis- 
es: and  we  do  hereby  promise  and  agree  to  ratify  and 
confirm  and  allow  all  and  whatsoever  our  said  attorney 
s^nd  such  substitute  or  substitutes,  shall  lawfully  do  or 
cause  to  be  done,  in  and  about  the  premises;  under  and  by 
virtue  of  these  presents.  In  witness  whereof,  we  have 
hereunto  set  our  hands  and  seals,  at  London,  the  8th  day 
of  January ,  1825, 

**  Charles  Herring. 

"  William  Graham. 

"  John  D.  Powlesr 

The  defendants  having  refused  to  accept  or  pay  either 
of  these  bills  so  drawn  on  them  by  Crabtree,  and  the  plain- 
tiffs having  made  advances  to  him,  as  theif  agent,  to  the 
amount  of  such  bills,  commenced  the  present  action ;  and, 
on  Crabtree  being  called  as  a  witness,  he  stated,  that  he  ar- 
rived at  Lima  in  May,  1825;  that  he  obtained  more  than 
10,000/.  there,  on  the  defendant's  letter  of  credit;  that 
he  afterwards  procured  from  the  plaintiffs,  at  various 
times,  the  amount  for  which  the  bills  in  question  were 
drawn;  that  he  applied  it,  as  it  was  wanted,  towards  the 
purchasing  and  working  of  mines,  and  other  general 
purposes,  on  the  defendants*  account;  that  he   told   the 
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plaintiffs  that  he  had  authority  from  the  defendants  to         1929. 
draw  upon  them,  but  that  he  di4  not  shew  them  the  let-^    withinoton 
ter  of  credit;   that  there  were  no  indorsements  upon  it  «* 

that  he  had  received  sums  advanced  by  others ;  and  that 
he  did  not  know  whether  the  plaintiffs  were  aware  that 
any  previous  advances  had  been  made  on  the  faith  of 
tliat  letter;  that  he  could  not  recollect  whether  he  iiad 
shewn  the  plaintiffs  the  power  of  attorney  or  not,  but  that 
he  had  shewn  it  to  others;  that  the  letter  of  instrnc-- 
tions  and  the  letter  of  credit  were  kept  separate  from  the 
power;  and  that  the  plaintiffs  might  have  seen  all  the  do- 
cuments if  they  had  pleased. 

The  Lord  Chief  Justice  reserved  the  construction  to  be 
put  on  the  power,  for  the  consideration  of  the  Court,  and 
left  it  to  the  Jury  to  say,  whether,  by  the  usual  course  or 
practice  of  merchants,  the  plaintiffs  should  have  asked  to 
see  the  power  and  letter  of  credit,  before  they  made  the 
advances  to  Crabtree — whether  they  had  in  fact  done  so, 
or  whether  they  had  seen  either  of  them — and  whether,  if 
they  had  been  acquainted  with  the  terms  of  the  letter  of 
credit,  they  were  aware  that  advances  had  been  made 
upon  it  by  others,  before  Crabiree  applied  to  them. 

The  Jury  returned  a  verdict,  in  writing,  in  the  terms 
following: — 

Firsts  that  it  was  the  duty  of  the  plaintiffs  to  call  for 

and  examine  the  power  of  attorney  and  letter  of  credit* 

Secondly^  that  there  was  no  evidence  that  the  plaintiffs 

did  or  did  not  ask  for  or  see  those  documents.      And, 

» 

Thirdly,  that  there  was  no  evidence  that  the  plaintiffs  had 
any  information  that  any  money  had  been  previously  ad* 
vanced  by  others  under  the  letter  of  credit :  and  they  found 
a  verdict  for  the  plaintiff  for  1,520/.  16«.  6c/.,  the  amount 
of  two  of  the  bills,  which  Crabtree  stated  he  had  specifi- 
cally applied  to  the  defendants*  use,  before  he  left  Lima^ 
and  which  were  drawn  for  tlie  working  of  mines,  within 
the  terms  of  the  power. 
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1829.  Mr.  Serjeant  Wilde,  in  the  last  temii  obtained  a  rule 

"    "  nisi,  that  this  verdict  misht  be  set  aside,  and  a  verdict 

VflTHINOTOK  O  » 

V.  entered  for  the  defendants  instead  thereof,  or  that  a  non* 

suit  might  be  entered,  on  the  grounds,  that  the  plaintiffs 
were  not  authorized  in  making  the  advances  to  Crabtree^ 
so  as  to  charge  the  defendants  in  this  action,  as  it  was  the 
plaintiffs'  duty  to  inquire  for  and  inspect  the  letter  of  credit 
and  power  of  attorney,  previously  to  making  such  advan* 
ces;  that,  if  they  had  seen  either  the  one  or  the  other,  they 
would  have  ascertained  that  the  former  only  authorized 
him  to  draw  to  the  extent  of  10,000/.,  and  that  the  latter 
only  empowered  him  to  obtain  leases  of  mines,  and  super* 
intend  the  working  of  them,  but  not  to  raise  money  for 
those  purposes;  and  that,  at  all  events,  he  could  only  draw 
bills  to  the  amount  of  10,000/.,  the  sum  limited  by  the  letter 
of  credit,  and  which  he  admitted  he  had  done  before  he 
made  any  application  to  the  plaintiffs  for  the  advances  in 
question. 

Mr.  Serjeant  Taddy  now  shewed  cause. — This  case  in- 
volves a  difficult  question  of  commercial  law.  It  is  most 
important  to  consider  the  situation  in  which  Crabtree 
stood  with  regard  to  the  defendants,  independently  of  the 
power  of  attorney;  for  he  was  clothed  with  extensive 
rights  beyond  the  terms  of  that  instrument,  which,  how- 
ever, was  framed  in  the  largest  possible  words.  Under 
the  agreement,  Crabtree  became  a  partner  with  the  de- 
fendants, as  far  as  regarded  the  world  at  large.  Altliough 
it  is  not  unusual  for  mercantile  men  to  allow  their  agents  or 
clerks  to  receive  a  proportion  of  profits,  without  constituting 
them  partners ;  yet,  here,  Crabtree  was  not  only  to  receive 
a  specific  salary,  vix.  at  the  rate  of  1,000/.  a-year,  as  a 
remuneration  for  his  services  as  clerk,  but  he  was  further 
to  receive  one-fifth  share  of  the  clear  profits  which  the  de- 
fendants might  make  by  contracts  to  be  entered  into  by 
him.     Where  a  party  receives  an  indefinite  share  of  pro- 
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fits,  he  dearly  becomes  a  partner.     In  Waugh  v.  Carver^         18S9. 
Lord  Chief  Justice  Eyre  said  (a):  "  Upon  the  authority  of    ^ithingto! 
Grace  ▼•  Smith  {b\  he  who  takes  a  moiety  of  all  the  pro-  ^' 

fits  indefinitely,  shall,  by  operation  of  law,  be  made  liable  to 
losses,  if  losses  arise; — ^upon  the  principle,  that,  by  taking 
a  part  of  the  profits,  he  takes  from  the  creditors  a  part  of 
that  fund  which  is  the  proper  security  to  them  for  the 
payment  of  their  debts.'*    And,  in  conclusion,  his  Lord«r 
ship  said,   with  regard  to  the  case  before  him,  that, 
**  though,  with  respect  to  each  other,  the  parties  were 
not  to  be  considered  as  partners,  yet  they  had  made 
themselves  such,  with  regard  to  their  transactions  with  the 
Test  of  the  world."    That  doctrine  has  been  confirmed  in 
many  subsequent  cases.  In  Hesketh  v.  Blanchard,  Lord 
EUenbarmigh  said  (c):  **  The  distinction  taken  in  Ifaugh 
V.  Carver y  applies  to  this  case.     Quoad  third  persons,  it 
was  a  partnership;  for,  the  plaintiff  was  to  shar^  half  the 
profits.      But,  as  between  themselves,  it  was  only  an 
agreement  for  so  much,  as  a  compensation  for  the  plain- 
tiflTs  trouble.**    As  far,  therefore,  as  regarded  third  per- 
sons abroad,   Crabiree  had  not  only  a  right  to  draw  bills 
on  the  defendants,  but  to  make  engagements  for  them  to 
any  extent,  as  he  was,  in  fact,  a  partner  by  the  terms  of 
the  agreement.    But,  if  he  were  not  a  partner,  he  was 
vested  with  far  larger  rights  by  the  terms  of  the  power, 
under  which  he  was  authorized  to  transact,  complete,  and 
execute  all  negotiations  and  contracts  for  the  purpose  of 
obtaining  grants  or  leases  of  mines,  or  for  the  purchase 
of  ore,  or  of  the  right  to  open  or  work  any  mines.  It  must, 
dierefore,  be  assumed,  that  he  had  a  right  to  purchase  or 
contract  for  lands  for  those  purposes.     Inasmuch,  there- 
fore, as  the  defendants  refused  to  accept  the  bills  drawn 
on  them  by  Crabtree,  the  plaintifis  were  entitled  to  re- 
cover the  money  they  advanced  to  him,  as  the  partner  of 

(«)  2  Hen.  Blac.  247-        (6)  2  Sir  Wm.  Blac.  998.       (c)  4  East,  14?. 
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1829'.         the  defendants,  by  the  terms  of  the  agreement,  or,  as  their 

WiTHiNGTON    accredited  and  unlimited  agent,  by  virtue  of  the  power: 

V.  and,  as  the  plaintiffs  made  the  advances  without  any  consi- 

Herring 

deration  from  the  defendants,  they  are  entitled  to  recover 
on  the  count  for  money  had  and  received. 

Mr.  Serjeant  Russell,  (who  was  with  Mr.  Serjeant  Tad* 
dt/),  was  stopped  by  the  Court,  who  called  on — 

Mr.  Serjeant  Wilde,  and  Mr.  Serjeant  Stephen  (who 
was  with  him),  in  support  of  the  rule. — The  main  question 
is,  what  was  the  actual  authority  given  by  the  defendants 
to  Crabtree,  so  as  to  render  them  chargeable  to  the  plain- 
tiffs for  the  costs  incurred  in  the  negotiating  for  and  working 
of  mines  in  South  America.  As  the  power  of  attorney  did 
not  give  him  any  authority  to  raise  money^  such  authority 
cannot  be  implied;  and  although  Crabtree  himself  might 
be  liable,  he  could  not  bind  the  defendants.  The  letter 
of  credit  restrained  or  limited  the  general  terms  of  the 
power,  and  the  actual  authority  can  only  be  ascertained 
from  all  the  documents  taken  together.  The  Jury  have 
found  that  it  was  the  duty  of  the  plaintiffs  to  have  called 
for  the  letter  of  credit,  as  well  as  the  power  of  attorney ; 
and  the  effect  of  those  instruments,  coupled  with  the  letter 
of  instructions,  is,  that  Crabtree  was  not  authorized  to 
purchase  mines,  but  only  to  take  them  on  lease.  The 
power  did  not  authorize  him  to  raise  money,  and  yet  the 
plaintiffs  made  the  advances  in  question  without  inquiring 
.  whether  he  had  an  express  or  implied  authority,  or  even 
as  to  the  nature  of  the  instructions  he  had  received  from 
the  defendants.  Admitting  that  he  was  authorized  to  pur- 
chase mines,  it  does  not  follow  that  he  was  to  draw  on  his 
principals  to  an  unlimited  extent  for  that  purpose;  and, 
if  he  had  confined  himself  to  the  working  of  them,  the  sum 
to  which  he  was  restricted  by  the  letter  of  credit  would 
have  been  amply  sufficient.     It  is  an  established  principle. 
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that  it  is  the  duty  of  every  person  who  makes  advances         1829. 
to  an  agent,  or  deals  with  him  as  such,  to  look  at  the  na-    ^ithinotoic 
ture  of  his  authority ;  and,  if  he  makes  a  mistake  as  to  its  v, 

extent,  it  is  at  his  own  peril*  In  De  Bouc/tot  v.  Gold" 
smidy  Lord  Loughborough  said  (a),  *'  I  take  it  not  merely 
to  be  a  principle  of  the  law  of  England^  but  by  the  civil 
law,  that,  if  a  person  is  acting  ex  tnandato,  those  dealing 
with  him  must  look  to  his  mandate.'*  Now,  here,  the  let- 
ter of  credit  accompanied  the  power,  and  were  both  refer- 
red to  in  the  letter  of  instructions,  in  which  they  were  in- 
closed. The  question,  therefore,  is,  whether,  on  the  con- 
struction of  these  three  instruments,  taken  together.  Crab' 
tree  was  authorized  to  raise  money  for  any  other  purpose 
than  the  taking  of  mines  under  contracts  or  leases,  and  the 
working  such  mines : — or  beyond  the  extent  of  10,000/.  He 
clearly  was  not,  for  the  word  '  grants  must  be  taken  with 
reference  to  those  with  which  it  is  accompanied:  noscitur 
a  sociis;  and,  in  the  former  part  of  the  power,  it  is  connect- 
ed with  the  words  ^Memise  or  lease;*'  and,  although  Crab^ 
tree  w^s  afterwards  authorized  to  enter  into  and  execute 
such  deeds,  conveyanceSf  leases,  grants^  covenants,  and 
other  instruments,  as  in  his  judgment  should  appear  requi- 
site, for  the  purposes  mentioned  in  the  power;  yet,  all  those 
instruments  must  be  confined  to  the  taking  of  mines  un- 
der demises  or  leases,  as  that  was  the  subject  matter  of  the 
power,  and  the  only  object  the  defendants  had  in  view.  If 
the  power  alone  had  been  exhibited  to  the  plaintiffs,  with- 
out either  of  the  other  documents,  there  might  have  been 
a  doubt  as  to  its  construction ;  but,  as  neither  of  them 
were  shewn,  the  only  question  is,  whether  Crabtree  had  an 
authority,  as  between  himself  and  his  employers,  to  raise 
money  to  an  unlimited  extent;  and,  although  the  power 
might  contain  general  terms,  yet  it  was  controlled  by  the 
letter  of  credit^  which  limited  Crabtree  9  authority  to  draw 

(fl)  5  Ves.  213. 
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1829.        bills  on  the  defendants  tp  the  extent  of  10,000/.  only,  which 
w   HiNGTON    ^^**^  heLYO  been  sufficient  to  procure  leases  and  carry  on 
V-  the  working  of  the  mines.    But  the  power  must  be  constru- 

ed strictly,  and  it  does  not  authorize  Crabtree  to  raise  mo- 
ney beyond  the  object  of  his  mission,  or  for  any.other  pur- 
pose whatever.  In  Attwoodv.  Mufmings{a\  a  person  who 
carried  on  business  in  this  country,  went  abroad,  and  gare 
certain  persons  here  two  powers  of  attorney — the^r^/  au- 
thorizing them  to  do  certain  specific  acts  for  him  and  in 
his  name,  and  to  his  use,  and,  (among  others),  to  indorse 
bills,  and  generally  to  act  for  him  as  he  might  do  if  he  were 
ji^resent — and,  by  ihesecond^  authority  was  given  them,  for 
him  and  on  his  behalf,  to  accept  bills  drawn  on  him  by 
his  agents  or  correspondents,  as  occasion  should  require. 
One  of  the  persons  to  whom  the  power  was  given  having 
accepted  a  bill,  in  the  name  of  the  party  abroad,  byprocura- 
tiofiy  in  an  action  against  the  latter  by  the  indorsee  of  the 
bill,  it  was  held,  that  the  right  of  such  indorsee  depended 
upon  the  authority  given  to  the  attorney ;  and  that  the  gene* 
ral  words  in  the  power  were  not  to  be  construed  at  large, 
but,  as  giving  general  powers  for  the  carrying  into  effect 
the  special  purposes  for  which  they  were  given;  and  Mr* 
Justice  Bayley  said:  ''It  would  be  dangerous  to  hold,  that 
the  plaintiff  was  not  bound  to  inquire  into  the  propriety 
of  accepting.  He  might  easily  have  done  so,  by  calling 
for  the  letter  of  advice ;  and  I  think  he  was  bound  to  do 
so/*  So,  here,  it  was  the  duty  of  the  plaintiffs  to  have 
called  for  the  power  of  attorney  and  letter  of  credit,  un- 
der which  alone  Crabtree  could  be  authorized  to  require 
advances  to  be  made  to  him;  and  the  Jury  have  so  found. 
In  Hogg  V.  Snaith  (6),  it  was  held,  that  an  attorney,  under 
a  general  power  to  receive,  recover,  obtain,  compound, 
and  discharge  demands  due  to  his  principal,  did  not  au- 
thorize the  attorney  to  negotiate  bills,  or  to  indorse  them. 

(a)  7  Barn.  «c  Cres3.  278;  S.  C.  1  Man.  &  Ryl.  &i,      {h)  1  Taunt.  347. 
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in  his  own  name.    So,  in  Hay  v.  Goldsmidt  (a),  the  Court         1829. 
were  of  opinion  that  a  power    to  transact  all  business,    S    " 

*  ,  WlTHINGTOK 

did  not  authorize  the  attorney  to  indorse  bills ;   and  they  «. 

TJ[«  R  RIM/* 

said,  that  the  largest  powers  must  be  construed  with  refer- 
ence to  the.  subject  matter.  Applying  that  principle  to 
the  present  case,  the  object  of  the  power  was,  to  authorize 
Crabtree  to  take  leases  of  mines,  and  dig  for  ore,  and  to 
execute  contracts  and  other  instruments  for  carrying  those 
purposes  into  effect.  But  he  was  not  to  plunge  his  prin* 
eipals  in  debt,  by  the  purchase  of  mines ;  as  it  was  not  in* 
ddental  to  the  purposes  of  his  mission,  or  mentioned  in 
his  letter  of  instructions.  But  the  letter  of  credit  gave 
sufficient  information  as  to  the  extent  of  Crabtree  s  au- 
thority to  draw  on  the  defendants ;  and,  although  the  plain- 
tiffs were  not  informed  that  money  had  been  raised  upon 
it  by  others  previously  to  them,  and  that  the  sums  ad- 
vanced had  not  been  indorsed  upon  it,  yet,  if  the  plaintiffs 
had  inquired  for  it,  Crabtree  would  naturally  have  told 
them  of  such  advances,  and  a  parol  representation  would 
have  been  equal  to  a  written  indorsement.  But,  as  the 
plaintiffs  did  not  require  the  inspection  of  either  of  the 
documents  under  which  Crabtree's  authority  was  derived, 
they  must  suffer  for  their  own  neglect. 

But  it  has  been  said,  that,  as  Crabtree  was  to  receive  a 
certain  proportion  of  the  profits,  independently  of  his  sala- 
ry, he  thereby  became  a  partner  with  the  defendants. 
But,  until  the  mines  were  actually  contracted  for  and  work- 
ed, he  could  only  be  considered  as  their  agent,  and  the 
money  in  question  was  advanced  to  him  as  such.  He  drew 
hills  on  the  defendants  as  his  principals,  and  the  credit 
was  given  to  them  individually.  Besides,  by  the  letter  of 
credit,  it  is  quite  clear,  that  Crabtree  was  only  to  draw 
in  his  character  of  agent ;  and,  his  participating  in  the  pro- 
fits to  be  made  by  the  contracts  entered  into  by  him,  could 

(rt)  1  Taunt.  349,  n. 
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1829.         only  be  made  available  after  they  were  completed  and 
'     "^     '       carried  into  effect.   In  Shirreff  y.  Wilkes  (a),  it  was  held, 
V.  that  two  of  three  partners  who  had  contracted  a  debt 

prior  to  the  admission  of  a  third  partner  into  the  firmi 
could  not  bind  him  without  his  assent^  by  accepting  a 
bill  drawn  by  a  creditor  upon  the  firm  in  their  joint 
names,  as  such  security  was  fraudulent  and  void  as  against 
the  third  partner.  So,  here,  the  defendants  could  not 
have  bound  Crabtree  as  a  partner,  until  he  was  entitled  to 
receive  his  proportion  from  the  mines,  after  the  contracts 
were  made.  In  Saville  v.  Robertson  (6),  it  was  held,  that  a 
partner,  not  originally  liable,  could  not  be  charged  by  after- 
wards acknowledging  himself  to  be  responsible,  or  even  by 
accepting  bills  drawn  on  the  firm  as  partners.  In  Your^  v« 
Hunter  {c) J  where  a  party  purchased  goods  for  exportation, 
and  permitted  another  to  become  partner  in  the  adventure, 
it  was  held,  that  the  latter  did  not  thereby  become  liable 
to  the  vendor  for  the  price  of  the  goods ;  and,  in  Meyer  v. 
Sharpe  (d),  it  was  decided,  that  an  agent  who  is  paid  a  pro* 
portion  out  of  the  profits  of  an  adventure,  does  not  there- 
by become  a  partner.  Here,  however,  Crabtree  acted 
only  as  an  agent,  having  a  limited  authority ;  and,  as  he 
exceeded  it,  and  the  plaintiffs  made  no  inquiries  respect- 
ing it,  they  cannot  be  entitled  to  recover  as  against  the 
defendants,  who  were  fully  justified  in  refusing  to  accept 
the  bills  in  question ;  nor  could  the  advances  made  by  the 
plaintiffs  to  Crabtree  be  considered  as  money  had  and  re- 
ceived by  the  defendants  to  the  plaintiffs*  use* 

Lord  Chief  Justice  Best. — At  the  trial,  I  thought  that 
this  was  not  a  case  of  partnership,  but  that  it  ranged  with- 
in that  class  of  cases  in  which  a  servant  or  agent  receiving 
a  certain  per  centage  upon  the  profits,  has  been  decided 
not  to  create  a  partnership.     It  is  not  necessary  now  to 

(a)  1  East,  48.  (/>)  4  Term  Rep.  720.  (r)  4  Taunt.  582. 

(d)  6  Taunt.  74. 
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consider  whether  or  not  the  view  I  then  took  was  correct.         1B29. 
The  bdination  of  my  opinion  is^  that  it  was.  I  do  not,  how-    ^„||,koton 
erer,  decide  this  case  upon  that  point,  but  upon  the  suppo-  »• 

dtion  that  Crabiree  was  an  agent  of  the  defendants  in  this 
particular  transaction*  There  is  no  ground  for  the  alarm 
which  it  has  heen  feared  will  be  felt  by  the  commercial 
world;  for,  this  is  not  a  commercial  transaction*  I  might 
probably  have  abstained  from  submitting  to  the  Jury  all  the 
qaestions  I  did ;  but  I  lefk  it  to  them,  in  terms,  to  say,  whe* 
ther  ornot  the  plaintiffs,  who  advanced  the  money  sought 
to  be  recovered  in  this  action,  ought  to  have  looked  at 
the  authority  of  Crabtreef  the  person  receiving  it.  They 
found  that  it  was  the  duty  of  the  plaintiffs  to  inquire 
for  the  power  of  attorney  and  the  letter  of  credit;  thereby 
negativing  the  necessity  of  their  calling  for  the  letter  of  in- 
structions— and  I  think  they  found  wisely,  for,  the  instruc- 
tions might  contabi  matters  which  it  would  not  be  pro- 
per to  divulge*  All  that  it  was  necessary  for  the  plain- 
tiffs to  inquire  into,  was,  the  authority  of  the  agent,  and 
that  would  sufficiently  appemr  from  the  letter  of  credit, 
and  the  power  of  attorney  under  which  he  acted.  If,  there- 
fore, these  two  instruments  do  not  constitute  a  sufficienf 
authority  from  the- defendants  to  Crabtree  to  act  as  he 
has  done,  in  drawing  for  and  receiving  money  on  their  ac- 
count, the  plaintiffs  cannot  recover.  The  Jury  found  (a 
most  material  fact)  that  the  plaintiffs  had  no  information 
of  any  money  having  been  before  advanced  to  Crabtree  by 
other  persons,  under  the  letter  of  credit.  Therefore, 
coupling  the  letter  of  credit  and  power  of  attorney  with 
that  fact,  I  am  of  opinion,  that  he  had  sufficient  authority 
to  raise  the  money  in  question;  for,  if  the  plaintiffs  had  look« 
ed  at  either  of  these  instruments,  they  would  have  been  sa- 
tisfied that  he  had  such  authority.  I  admit  the  principle, 
that  authorities  of  this  nature  must  be  construed  strictly; 
and  that,  although  there  may  be  general  words  in  a  power, 
they  cannot  extend  the  authority  beyond  the  clear  mean« 

VOL.  Ill*  E 
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1829.         ing  of  the  parties,  or  the  object  they  have  in  view.     Let 

WiTHiNOTov    "*  ^^^^  ^^^^  ^^  ^^^  object  of  this  power  of  attorney*  as 
V.  well  as  the  terms  of  the  letter  of  credit,  and  see  whether 

those  two  instruments,  taken  together,  are  not  sufficient  to 
confer  on  Crabtree  an  authority  to  raise  or  borrow  money, 
for  carrying  into  effect  the  purposes  of  his  mission.  I 
should  be  extremely  sorry,  if  a  foreigner,  who  had  made 
advances  upon  the  faith  of  such  instruments,  should  be 
told  that  he  ought  to  have  taken  the  opinion  of  some  Eng* 
lish  lawyer  before  he  parted  with  his  money.  Such  a 
person  could  only  be  guided  by  common  sense ;  and,  look- 
ing at  this  power  of  attorney,  a  person  of  plain  and  ordi- 
nary understanding  could  entertain  no  doubt.  The  lan- 
guage is  as  comprehensive  as  can  well  be  conceived.  It 
commences  by  reciting  ''that  the  defendants  contemplated 
entering  into  certain  undertakings  within  the  empire, 
states,  territories,  dominions,  and  dependencies  of  Peru^ 
and,  for  carrying  the  same  into  effect,  had  agreed  with 
Crabtree,  that  he  should  proceed  to  Peru,  with  such  pow* 
ers  as  were  thereinafter  delegated  to  him:  "  and  then  pro- 
ceeds thus — ''  Now  we  do  make,  ordain,  nominate,  con- 
stitute, and  appoint,  him,  Crabtree^  to  be  our  and  each  of 
our  true  and  lawful  attorney,  for  us,  and  each  of  us,  and 
in  our  or  each  of  our  names  or  name,  or  in  the  name  of 
our  said  attorney,  to  enter  into,  transact,  complete  and  ex^ 
ecute  all  such  negotiations,  proposals,  contracts,  engage- 
ments, or  agreements,  which  our  said  attorney  shall,  in  re- 
lation to  the  said  proposals,  undertakings,  or  any  of  them, 
deem  it  expedient  or  proper  to  enter  into,  transact,  com- 
plete and  execute,  with  the  government  or  governments  for 
the  time  being,  of  the  said  empire,  &c.,  &c«,  otPeru,  and 
their  dependencies,  in  South  America,  or  any  of  the  minis- 
ters, officers,  branches,  or  departments  thereof  respectively, 
or  with  any  public  or  private  companies,  or  other  persons 
entitled  to,  interested  in,  or  having  the  care,  superintend- 
ance>  man&g^nient,  government,  agency,  control,  or  direc- 
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pkdntiffs  that  he  had  authority  from  the  defendants  to         1S29. 
draw  upon  them,  but  that  he  dicj  not  shew  them  the  let*    witiunoton 
ter  of  credit;   that  there  were  no  indorsements  upon  it  ^* 

Ue&rino* 

that  he  had  received  siuns  advanced  bv  others :  and  that 
he  did  not  know  whether  the  plaintiffs  were  aware  that 
any  previous  advances  had  be^n  made  on  the  faith  of 
that  letter;  that  he  could  not  recollect  whether  he  had 
shewn  the  plaintiffs  the  power  of  attorney  or  not,  but  that 
he  had  shewn  it  to  others;  that  the  letter  of  instruc* 
lions  and  the  letter  of  credit  were  kept  separate  from  the 
power ;  and  that  the  plaintiffs  might  have  seen  all  the  do- 
cuments if  they  had  pleased. 

The  Lord  Chief  Justice  reserved  the  construction  to  be 
put  on  the  power,  for  the  consideration  of  the  Court,  and 
left  it  to  the  Jury  to  say,  whether,  by  the  usual  course  or 
practice  of  merchants,  the  plaintiffs  should  have  asked  to 
see  the  power  and  letter  of  credit,  before  they  made  the 
advances  to  Crabtree — whether  they  had  in  fact  done  so, 
or  whether  they  had  seen  either  of  them — and  whether,  if 
they  had  been  acquainted  with  the  terms  of  the  letter  of 
credit,  they  were  aware  that  advances  had  been  made 
upon  it  by  others,  before  Crabtree  applied  to  them. 

The  Jury  returned  a  verdict,  in  writing,  in  the  terms 
following: — 

Firsty  that  it  was  the  duty  of  the  plaintiffs  to  call  for 
and  examine  the  power  of  attorney  and  letter  of  credit. 
Secondly t  that  there  was  no  evidence  that  the  plaintiffs 
did  or  did  not  ask  for  or  see  those  documents.  And, 
Thirdly i  that  there  was  no  evidence  that  the  plaintiffs  had 
any  information  that  any  money  had  been  previously  ad- 
vanced by  others  under  the  letter  of  credit :  and  they  found 
a  verdict  for  the  plaintiff*  for  1,520/.  16«.  6c/.,  the  amount 
of  two  of  the  bills,  which  Crabtree  stated  he  had  specifi- 
cally applied  to  the  defendants'  use,  before  he  left  Lima, 
and  which  were  drawn  for  tlie  working  of  mines,  within 
the  terms  of  the  power. 
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1829.  ^^^  introduced.  Unless,  therefore,  Crabtree  was  autho- 
^'  V  ■"'  rized  to  raise  money,  the  objects  of  the  power  could  not 
WiTHiNGTON  have  been  fiilfilied.  But  it  has  been  said,  that  there  is  a 
Herriko.  letter  of  credit,  by  which  Crabtree  was  restricted  fipom 
drawing  on  the  defendants  for  a  larger  sum  than  10,000/. ; 
and  that,  without  it,  he  would  not  have  been  authorized  to 
raise  any  money  whatever.  If,  indeed,  this  had  been  a  let- 
ter of  creilit  in  the  usual  terms,  the  case  might  have  been 
different.  In  Beawes's  Lex  Mercatoria  (a),  the  form  of 
a  letter  of  credit  is  given,  and  is  what  I  have  always  un- 
derstood it  to  be.  It  is  there  said  (6):  '*  These  letters 
are  of  two  sorts,  vix,  general  and  special,  and  both  given 
to  furnish  travelling  persons  with  cash  as  their  occasions 
may  require;  they  are  commonly  open  or  unsealed,  and 
contain  an  order  from  the  writer  to  his  correspondent  or 
correspondents,  to  furnish  the  bearer  with  a  certain  sum, 
or  an  unlimited  one;  and  the  difference  between  them  is, 
that  the  former  is  directed  to  the  writer's  friends  at  all 
the  places  where  the  traveller  may  come  (though  it  is  not 
customary  to  give  separate  letters  to  each  pkce),  and  the 
other  directed  to  some  particular  one;  obliging  himself  for 
the  re-payment  of  whatever  monies  shall  be  advanced  in 
compliance  with  the  credit  given,  on  producing  a  receipt 
or  a  bill  of  exchange,  which  he  thinks  proper  to  have, 
from  the  person  credited."  If  the  defendants  had  attend-^ 
ed  to  that  distinction,  no  difficulty  would  have  arisen* 
But  even  commercial  men  could  not  form  an  idea  of  such 
a  letter  of  credit  as  this*  It  is  a  letter  addressed  ta 
Crabtree  himself;  whereas,  it  ought  to  have  been  address- 
ed to  those  who  were  to  make  the  advances.  If  men  nvill  be 
foolish  enough  to  sign  such  instruments,  and  put  them  into 
the  hands  of  others,  authorizing  them  to  draw  for  large 
sums,  they  must  meet  the  consequences. '  The  Jury  have 
found  that  the  plaintiffs  did  not  know,  nor  was  there  any 
evidence  to  shew  that  they  had  been  informed,  that  any 
money  had  been  previously  advanced  by  others  under  this* 

(fl)  6th  Edit.,  by  Chitty,  Vol.  1,  p.  607-  (&)  Id:  606. 
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ktter  of  credit.     If  it  bad  been  sbewn  to  any  person  in         1^29. 
South  Amerieag  be  would  have  been  induced  to  make  ad-    withingtok 
vances  to  Crabiree.  to  tbe  amount  of  10,000/.j  on  the  ere-        .    <'• 

MERAIKO 

dit  of  the  defendants,  bis  principals  in  this  country,  if  he  did 
Bot  know  that  that  sum  had  abeady  been  raised ;  and  his 
being  the  agent  of  tbe  defendants,  and  empowered  to  act  for 
them  under  tbe  general  purposes  of  his  mission,  was  fortified 
by  the  power  of  attorney.  If  any  fraud  bad  been  practised 
upon  tbe  defendants,  it  was  incumbent  on  them  to  shew 
it.  This  decision  will  produce  no  ill  effect  on  commercial 
credit;  it  will  merely  tend  to  compel  speculators  to  be  more 
cautious  as  to  the  agents  they  employ  abroad,  in  transac- 
tions of  this  nature.  If  they  do  not  select  persons  of  ho- 
aesty  and  integrity,  foreigners  ought  not  to  suffer;  but  the 
consequences  should  fall  on  those  who  repose  confidence  in 
agents  who  are  not  worthy  to  be  trusted.  For  these  rea- 
sons, I  am  of  opinion  that  this  rule  should  be  discharged. 


.  Afr.  Justice  Park. — I  fully  eoncur  in  the  opinion 
expressed  b^y  my  Lord  Chief  Justice.  I  also  admit, 
that,  in  our  Courts  of  law,  powers  of  attorney  must  be 
construed  strictly;  but  foreigners,  or  persons  inhabit- 
ing distant  countries,  cannot  be  presumed  to  have  any 
knowledge  of  our  technical  legal  rules.  I  agree  with  the 
decision  of  the  Court  of  King's  Bench,  in  Attwood  v. 
Mmmings,  which  is  confirmatory  of  the  view  we  take  in 
the  present  case.  There,  the  principal  gave  two  powers 
of  attorney  to  his  agent,  by  the  former  of  which,  authority 
was  given  him  to  indorse  bills,  and  to  do  certain  other  speci- 
fied acts,  for  his  principal,  and  in  his  name,  and  to. his  use; 
and,  by  tbe  latter,  the  agent  was  authorized  to  accept,  for 
his  principal,  and  in  his  name,  bills  drawn  or  charged  on 
faim  by  his  agents  or  correspondents :  and  the  Court  held, 
that  tbe  special  power  to  accept  extended  only  to  bills 
drawn  by  an  agent  in  that  capacity,  and  that  the  general 
words  in  both  powers  were  not  to  be  construed  at  large, 
but  as  giving  general  powers  for  carrying  into  effect  the 
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J829.  special  purposes  for  which  they  were  given*  There,  a  bill 
WiTuiNOToH  ^^^  been  drawn  on  the  agent  by  a  partner  of  the  princi- 
Hkb%n  P^^'  which  the  agent  accepted,  in  the  name  of  his  principal, 
by  procuration,  and  which  was  indorsed  by  the  drawer  to 
the  plaintiffs.  Mr.  Justice  Holroyd  said  (a):  ^'  The  pow- 
ers in  question  did  not  authorise  this  acceptance.  The 
word  procuration  gave  due  notice  to  the  plaintiffs,  and 
they  were  bound  to  ascertain,  before  they  took  the  bill, 
that  the  acceptance  was  agreeable  to  the  authority  given. 
Then,  as  to  the  general  powers.  These  instruments  do 
not  give  general  powers,  speaking  at  large,  but  only  when 
they  are  necessary  to  carry  the  purposes  of  the  special 
powers  into  effect.  The  power  to  indorse  was  exclusive 
of  the  power  to  accept,  which  was  confined  to  bills  to  be 
drawn  by  the  agents  or  correspondents  of  the  principal,  and 
not  to  be  extended  to  his  partners.'*  Expressio  unius  est 
exclusio  aUerius.  And  Mr.  Justice  Liitledale Bsid:  ''The 
first  power  of  attorney  contains  an  authority  to  indorse, 
but  not  to  accept  bills;  the  latter,  therefore,  seems  to  have 
been  purposely  omitted.  Neither  is  this  varied  by  the 
general  words,  for  they  cannot  apply  to  any  thing  as  to 
which  limited  powers  are  given."  But,  who  can  look  at  the 
power  of  attorney  in  this  case,  without  being  satisfied  that 
it  conferred  on  Crabtree  an  ample  authority  to  do  every 
act  necessary  to  the  acquiring  of  mines  for  bis  principals, 
and  completing  the  purpose  for  which  he  was  sent  out  to 
Peru.  I  strongly  incline  to  think  that  he  was  a  partner ; 
but  I  give  no  opinion  on  this  point.  If  the  raising  money 
and  drawing  bills  were  necessary  for  the  purpose  of  his 
mission,  he  clearly  had  authority  to  do  so,  by  virtue  of  the 
power:  for,  it  authorized  him  *'  to  enter  into,  transact,  com* 
plete  and  execute  all  such  negotiations,  contracts,  or  agree* 
ments,  which  he  might  deem  it  expedient  to  enter  into,  for 
the  purpose  of  obtaining  a  grant,  demise,  or  lease,  of  any 
mine,  or  of  any  lands  over  or  adjoining  the  same,  or  for  the 
purchase  of  any  ore,  or  of  the  right  to  open,  dig,  or  work 

(«)  7  Bam.  &  Cress.  284. 
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any  mine  or  mines.**    Now^  be  could  only  complete  such         1629. 
engagements,   by  making  purchases  on  the  one  hand,    wmniioToif 
and  paying  for  them  on  the  other.  The  power  to  purchase  *• 

ore,  and  the  right  to  work  any  mine,  authorizes  him  to 
purchase,  aa  well  as  to  take  on  lease:  ''  And,  for  all  or  any 
of  the  purposes  or  objects  aforesaid,  and  to  the  completion 
thereof,  he  was  to  enter  into,  make,  sign,  seal,  execute,  and 
deliTer,  such  deeds,  conveyances,  leases,  grants,  covenants, 
petitions,  memorials,  and  other  instruments,  acts,  and  writ- 
ings whatsoever",  and,  **  generally,  to  transact,  negotiate, 
manage,  execute,  and  perform,  all  such  acts,  deeds,  matters, 
and  diings,  as  should,  in  his  judgment  and  opinion,  seem 
meet  and  expedient;  and  that  as  fully,  extensively,  and  effec- 
tually, in  all  respects,  and  to  all  intents  and  purposes  what- 
soever, as  they,  the  defendants,  themselves  could  do,  per- 
form, or  act  in  the  same,  if  they  had  been  personally  pre- 
sent and  actmg  therein.*'  The  powers,  therefore,  were  as 
wide  and  extensive  as  language  could  make  them;  and,  it 
is  not  to  be  said,  that  the  general  expressions  are  mere 
verbiage.  We  shall  violate  no  principle  of  law,  by  hold* 
ing  that  Crabtree  had  authority  to  act  as  he  did.  I  agree 
with  my  Lord  Chief  Justice,  in  saying,  that  the  letter  of 
credit  was  not  strictly  an  instrument  of  that  description, 
for  the  reasons  which  he  has  stated ;  but,  Crabtree  could 
not  carry  into  effect  the  object  his  principals  had  in  view, 
without  drawing  bills,  or  raising  monies  for  the  purposes  he. 
was  entrusted  to  perform. 

Mr.  Justice  Burrougu. — I  am  clearly  of  opinion  that 
this  verdict  ought  not  to  be  disturbed.  The  distinction 
between  a  general  and  a  special  power  of  attorney,  is  this: 
— the  former  must  be  construed  according  to  the  sub- 
ject-matter and  the  general  purposes  for  which  it  is 
given;  the  latter  must  be  governed  by  its  own  special  pro- 
visions. The  power  in  question  relates  to  a  speculation 
of  vast  magnitude,  to  be  carried  on  in  a  distant  part 
of  the  world,  and  cannot  be  assimilated  to  an  ordinary 
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1839.        mercantile  transaction.    Large  sums  would  be  required  for 
^*"'^'    ^      purchasinir  ore  and  working  the  mines;   and  Crabiree 

WiTHINOTON       *^  °  ,         .        ,  .  1.  1         1    i.        1  . 

V.  was  clearly  authorized  to  raise  money  for  the  defendants 

Hbrrino.  ^^^  They  meant  to  arm  him  with  a  distinct  power,  in- 
dependently of  the  letter  of  credit ;  and  the  general  power, 
being  by  deed,  cannot  be  restrained  by  that  letter.  Be- 
sides, if  he  were  limited  to  draw  for  10,000/.  only,  the 
enterprize  might  have  failed  altogether*  He  was  autho* 
rized  to  purchase  ore,  as  well  as  to  open,  dig,  or  work 
any  mine.  These  objects  could  not  have  been  accom- 
plished for  so  small  a  sum  as  that  mentioned  in  the  letter 
of  credit.  I  do  not  admit  that  there  was  not  a  partner- 
ship between  Crabiree  and  the  defendants,  but  it  is  not. 
necessary  to  decide  that  point. 

-  Mr.  Justice  Gaselee.— I  concur  with  the  rest  of  the 
Court  in  thinking  that  this  verdict  ought  not  to  be  disturb- 
ed* I  was  at  first  strongly  inclined  to  think  that  this  was  a 
case  of  partnership,  but  my  opinion  on  that  point  has  been 
somewhat  shaken  by  the  argument  in  support  of  the  rule, 
and  the  cases  to  which  we  have  been  referred.  But,  upon 
the  best  consideration  that  I  have  been  able  to  give  the  ques- 
tion, I  think  that  the  better  course  is,  to  pursue  that  adopt- 
ed by  the  Court,  although  I  have  some  difficulties  on  the 
subject.  The  Jury  have  found  that  it  was  the  duty  of  the 
plaintiffs  to  call  on  Crabiree  to  shew  them  the  letter  of 
credit  and  power  of  attorney  under  which  he  acted,  before 
they  made  the  advances  in  question;  and  he  said  that  the 
power  was  kept  separate  from  the  other  papers,  and  would 
have  been  shewn  to  them  if  they  had  required  it.  It  is 
but  fair  to  presume  that  the  plaintiffs  saw  the  power  be- 
fore they  advanced  the  money.  Crabiree  only  stated, 
that  he  did  not  recollect  whether  he  had  shewn  it  to  th^n 
or  not.  With  respect  to  the  letter  of  credit,  if  the  plaintiffs 
had  seen  it,  they  could  not  have  ascertained,  on  the  face  of 
it,  whether  any  previous  advances  had  been  made  to  Crab' 
tree  under  it.    If  they  were  bound  to  make  any  inquir- 
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ies  as  to  that  &ct,  of  whom  were  they  to  inquire  ?  Crabtree 
would,  of  course,  make  no  disclosures  that  were  calculated 
to  defeat  the  object  he  had  in  view.  It  was,  therefore,  his 
interest  to  conceal  the  fact  that  any  previous  advances  had 
been  made  to  him;  and,  for  any  thing  that  appears  to  the 
contrary,  he  might  have  raised  the  money  before  he  got  to 
Itma/  for,  the  letter  is  not  addressed  to  any  merchants 
there,  but  to  Crabtree  himself,  authorizing  him  to  draw  on 
the  defendants  for  10,000/.,  without  stating  for  what  pur- 
pose; and  they  undertook  to  honour  his  drafts  accordingly. 
In  the  absence,  therefore,  of  any  indorsements  of  the  sums 
advanced  previously  to  those  advances  made  by  the  plain- 
tifis,  if  they  bad  seen  the  letter  of  credit,  they  would  have 
been  warranted  in  making  them. 

Rule  discharged  (a). 


(a)  Upon  all  the  anthorities, 
the  better  opinion  seems  to  be, 
that  the  terms  of  the  agreement 
cottstitated  Crabtree  a  partner 
with  the  defendants.  Lord  Eldon 
addy  in  Ex  parte  Hamper  (17  Ves. 
412),  ^  It  is  clearly  settled,  though 
I  regret  it,  that,  if  a  man  stipulates, 
that,  as  the  reward  of  hts  labour, 
he  shall  have,  not  a  specific  inter- 
est in  the  bunness,  but  a  given 
mm  of  money,  even  in  propor- 
tion to  a  given  quantum  of  the 
profits,  that  will  not  make  him  a 
partner;  but,  if  he  agrees  for  a 
part  of  the  profits,  as  such,  giving 


him  a  right  to  an  account,  though 
having  no  property  in  the  capital, 
he  is,  as  to  tMrd  persons,  a  part- 
ner:" and,  in  Ex  parte  Rowkmdson, 
his  Lordship  sud  (1  Rosens  Bank- 
ruptcy Cases,  91),  ^' that  it  was 
settled,  that,  if  a  man,  as  a  reward 
for  his  labour,  chooses  to  stipu- 
late for  an  interest  in  the  profits 
of  a  business,  instead  of  a  certain 
sum  proportioned  to  those  profits, 
he  is,  as  to  third  persons,  a  part- 
ner, and  no  arrangement  between 
the  parties  themselves  could  pre- 
vent it" 


1829. 


WlTUINOTOlf 
V. 

Hbrrino. 


CoE  and  Another  r.  Clay.  j^j^^  i^y^ 

This  was  an  action  oiassumpnt  for  the  breach  of  a  spe-  Jy  ^n^l!^^"'' 
cial  airreement.     The  declaration  stated,  that  the  defend-  mem  containing 

®  '  words  of  pre- 

sent demise,  hit 
tD  fbe  pkintifik  certain  lands  and  premises  which  the  party  in  possession  refused  to  quit.  In  aa^ 
tmmptU  asainat  the  defendant,  lor  a  breach  of  the  agreement,  in  not  delivering  possession  to  tlie 

pUntilb: HMt  that  the  defendant  was  bound  to  give  possession,  as  a  contract  to  do  so  must  be  im- 

pOed;  and  that  the  plamtiifii  were  not  obliged  to  bring  ejectment  agahist  the  wrongful  occupier. 
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ant,  on  &c.,  at  &c.|  agreed  to  let  certain  lands  and  premi- 
ses to  the  plaintiffs,  for  the  term  of  seven  years  from  the 
date  of  the  agreement,  at  the  yearly  rent  of  80/.,  payable 
half-yearly;  that  it  was  ftirther  agreed,  that  the  plaintiffii 
should  pay  aU  taxes,  &c. ;  and  that,  if  either  party  should 
run  back  from  the  terms  of  the  agreement,  he  should  for- 
feit 10/.  Breach,  that  the  defendant  did  not  let  the  plain- 
tiffs into  possession  of  the  premises. 

At  the  trial,  before  Mr.  Baron  Vaughan^  at  the  last  As- 
sizes at  Cambridge^  the  plaintiffs  put  in  the  agreement, 
by  which  it  appeared,  that  the  defendant  had  agreed  to  lei 
the  premises  to  them  on  the  terms  stated  in  the  declara- 
tion. It  was  also  proved,  that  the  plaintiffs  could  not  ob- 
tain possession  according  to  the  terms  of  the  agreement, 
as  a  party  already  in  occupation  of  the  premises  refused 
to  quit:  whereupon  the  present  action  was  brought. 

For  the  defendant,  it  was  objected,  that  this  was  no  evi- 
dence of  a  breach  of  the  agreement  on  his  part;  and  that, 
as  it  contained  words  of  actual  and  present  demise^  and 
was  not  a  contract  for  a  future  lease,  the  plaintiffs  had 
mistaken  their  remedy,  they  having  a  sufficient  inter- 
est to  maintain  ejectment  against  the  person  in  posses- 
sion. 

A  verdict  was  taken  for  the  plaintiffs — damages  lOL ; 
leave  being  reserved  to  the  defendant  to  move  to  set  it 
aside  and  enter  a  nonsuit,  in  case  the  Court  should  be  of 
opinion  that  the  action  was  not  maintainable. 

Mr.  Serjeant  Peake  now  applied  for  a  rule  nieu — The 
plaintiffs  adduced  no  evidence  of  a  breach  of  the  agree- 
ment on  the  part  of  the  defendant;  nor  did  they  prove 
that  he  did  any  act  subsequent  to  the  letting,  to  amount 
to  such  breach.  Admitting,  that,  if  a  person  being  inpoS" 
session  of  land,  let  it  by  words  of  present  demise  to  ano- 
ther, and  then  refuse  to  give  up  the  possession,  he  would 
be  liable  to  an  action ;  yet  here,  the  defendant  had  not 
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the  possession,  but  only  the  right  of  possession^  as  he         1929. 
had  parted  with  all  his  interest.  The  plaintiffs' remedy  was      ^ 
by  an  action  of  ejectment  against   the    then  occupier^ 
who  wrongfully  held  orer  against  them  and  against  his 
landlord* 

Lord  Chief  Justice  Best. — I  think  there  is  no  pretence 
for  this  motion.  The  agreement  upon  which  the  action 
was  brought,  has  been  truly  said  to  contain  words  of  pre- 
sent demise.  What  does  a  man  who  enters  into  an  agree- 
ment to  let  premises  to  another,  bind  himself  to  do?  To 
gife  him  possession,  and  not  to  give  to  the  party  to  whom 
he  demises  a  mere  right  to  obtain  possession  from  a  wrongs 
doer,  by  an  action  of  ejectment.  The  breach  alleged  in 
the  declaration  is,  that  the  defendant  did  not  let  the  plain- 
tiffs into  possession,  according  to  the  terms  of  the  agree- 
ment. He  certainly  was  bound  to  do  so;  and  it  was  prov- 
ed that  he  did  not.  That  was  sufBcient  to  sustain  the  ver- 
dict. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


Doe,  on  the  demise  of  the  Reverend  Edward  Southouse, 

Clerk,  r.  Jenkins  and  Woodhouse.  May  \5th. 

This  was  an  action  of  ejectment,  brought  to  recover  Devise  "  to  the 

,,.,...,  ^  .  y^       testator's  sons, 

two  undivided  third  parts  of  certain  messuages,  vaults^   Thomtu  and 

Samuel,  and 
their  heirs 
■uJes,  then  to  ^e  testator's  four  grandsons,  share  and  share  all  alike,  then  to  the  heirs  males  of 
sn  his  said  grandsons,  and  then  to  go  to  his  grandsons'  heirs  males,  that  part  that  belonged  to  their 
fcther,  and  then  to  tbem,  and  then  to  the  last  Uver,  tp  their  heirs  males  of  bis  said  grandsons;  and, 
for  MM/  qf  issue  males  of  his  grandsons,  to  the  testator's  nephew,  and  his  heirs  males,  &c. ;  and, 
he  masu  of  aocb  iaaue  male,  to  the  testator's  own  right  heirs  for  ever :" — Held,  that  the  testator 
did  not  intend  that  any  part  of  his  property  should  go  over,  until  all  the  issue  of  his  grandsons  was 
extinet;  and,  therefore,  that  cross-remainders  might  be  implied. 

Receipt  by  au  heir  in  tail,  for  ten  years,  of  rent  reserved  in  a  lease  for  ninety-nine  years  grant- 
ed by  liis  ancestor,  «  former  tenant  in  tail — Held,  to  be  a  confirmation  of  the  lease. 
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1829.  yardsi  and  premises^  in  Sauthouse^ourt,  otherwise  Ed^ 
ward's'courtf  in  the  parish  of  St.  Martin  in  the  Fields,  in 
the  county  of  Middlesex. 

SOUTUOUSE  "^  »  X  . 

^  V.  .    The  cause  came  on  to  be  tried,  before  Mr.  Justice 

Burrough,  at  the  Sittings  at  Westminster,  after  the  last 
Trinity  Term,  when  a  verdict  was  found  for  the  lessor  of 
the  plaintiff,  subject  to  the  opinion  of  the  Court  upon 
the  following  case: — 

*'  Henry  Southouse,  being  sebed  in  fee  {inter  alia)  of 
the  freehold  part  of  a  messuage  in  the  Strand,  in  the 
county  of  Middlesex,  then  called  the  Sun  Tavern  (where* 
of  the  messuages  and  premises  in  question,  or  the  land  on 
which  the  same  are  situate,  were  at  that  time  parcel),  by 
bis  last  will  and  testament,  bearing  date  the  3rd  November, 
1743,  and  properly  executed  and  attested  so  as  to  pass  real 
estates,  after  devising  to  his  son  Thomas  Southouse,  certain 
lands  and  tenements  not  in  question  in  this  cause,  proceed- 
ed to  devise  as  follows: — *  I  give  and  devise  to  my  said  son 
Thomas  Southouse,  lately  in  the  possession  of  Watkins, 
«*  or  Mrs.  May,  now  Mrs.  Hayes,  the  Sun  Tavern,  in  the 
Strand,  in  the  parish  of  St.  Martin  in  the  Fields,  in  the 
county  of  Middlesex,  for  and  during  his  natural  life.  I  do 
give  and  devise  to  my  said  son  Tlkomas  Southouse,  all 
those  two  farms,  &c«,  at  Ravensdon,  in  Bedfordshire,  for 
and  during  his  natural  life ;  but,  whosoever  shall  be  in  pos- 
session of  the  said  lands  at  Ravensdon,  and  all  the  afore- 
said premises,  so  given  by  me  to  my  said  son  Thomas 
Southouse,  I  charge  on  it  a  rent  or  an  annuity  of  401.  per 
annum,  to  be  paid  to  my  daughter  Ann  Pellatt,  for  and 
during  her  natural  life ;  and  an  annuity  of  40/.  per  annum, 
to  be  paid  to  my  daughter  Elizabeth  Parker,  for  and  dur- 
ing her  natural  life.*  And,  in  another  part  of  the  said 
will,  as  follows:  *  And,  from  and  after  the  decease  of  the 
said  Thomas  Southouse,  I  give  and  devise  the  said  farms, 
&c.,  at  Ravensdon,  &c.,  and  my  houses  in  the  occupation 
of  the  late  Watkins,  and  Mrs.  May,  now  Mrs.  Hayes,  to 
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the  first  son  of  the  body  of  the  said  Thomas  SouHunaCf 
kwfuDy  begotten,  and  the  heirs  male  of  the  body  of  such 
first  son  lawfully  issuing;  and,  for  default  of  such  issue, 
to  the  second,  third,  and  fourth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  my  said  son  Thomas 
Somihomsef  severally  and  successively,  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  shall  be  in 
seniority  of  age  and  priority  of  birth,  and  the  several  heirs 
male  of  the  body  and  bodies  of  all  and  every  such  son  and 
9oas  lawfully  issuing;  the  elder  of  such  sons,  and  the  heirs 
male  of  his  body  issuing,  being  always  preferred  and  to 
take  before  the  younger  of  such  soiis  and  the  heirs  males 
(dhis  and  their  body  and  bodies  issuing.  I  give  and  devise 
part  of  the  said  messuage  and  premises  unto  my  son  Sam^ 
uel  SamihousCf  for  his  life,  and  to  his  heirs  males  of  his  bo- 
dy, after  the  decease  of  my  son  Thonuu  Souihouse,  and 
his  heirs  males,  vix*  my  farms  at  Upminster,  &c.,  and  the 
Sam  Tavern,  late  Mrs.  Hay€s\  in  the  Strand^  in  St.  Mar^ 
tim*s  in  the  Fields;  and,  for  want  of  issue  males  of  my  son 
ThomaSg  and  my  son  Samuel  Southouse,  after  their  de- 
cease, I  give  the  aforesaid  farm  at  Upminster^  &c. ;  and  the 
Sun  Tavern,  I  give  and  devise  to  my  son  Edward's  four 
sons,  to  Henry  Southouse,  to  Edward  Southouse,  to  Tho^ 
mas  Southouse,  and  to  William  Southouse,  my  four  grand- 
sons.   And  I  do  further  give  to  my  four  grandsons  as 
above,  after  the  decease  of  my  son  Thomas  Southouse,  and 
his  heirs  males,  all  my  farms,  &c.,  at  Ravensdon,  in  Bed-- 
fordshire;  and  I  do  hereby  order  to  be  paid  out  of  the 
premises  as  is  before  given  to  my  son  Samuel  Southouse, 
and  bis  heirs  males,  and  also  my  four  above  grandsons, 
out  of  their  premises,  in  proportion  to  the  value  of  the  se-> 
?eral  rents,  to  pay  certain  annuities  mentioned  in    the 
will;   and  then,  after  the  decease  of  my  son    Thomas 
Southouse,  and  his  heirs  males,  and  after  the  decease  of 
my  son  Samuel  Southouse,  and  his  heirs  males,  then  I  give 
aU  the  above  said  fisirms  and  premises  and  messuages  to 
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1829.  my  above  said  four  grandsons,  they  to  have  share  and 
share  all  alike,  of  all  the  aforesaid  premises;  and  then  I 
give  to  the  heirs  males  of  all  my  said  grandsons,  and  then 
to  go  to  my  grandsons'  heirs  males,  that  part  that  belong- 
ed to  theirfather,  and  then  to  them,  and  then  to  the  last 
liver,  to  their  heirs  males  of  my  said  grandsons;  and,  for 
want  of  issue  males  of  my  grandsons,  I  give  my  grandson 
Henry  Southouse^  son  of  my  son  Henry  Sauthousey  and 
to  his  heirs  males  of  his  body  lawfully  to  be  begotten;  and, 
for  default  of  such  issue  male,  to  my  nephew  William 
Southouse,  and  his  heirs  males,  and  to  my  nephew  Samuel 
Southauge,  and  his  heirs  males,  and  to  my  grandson  Ed- 
ward  Parker,  his  heirs  males;  and,  for  want  of  such  issue 
male,  I  will  that  the  same  remain  to  my  own  right  heirs 
for  ever.' 

"  The  testator,  from  the  time  of  making  his  said  will, 
until  and  at  the  time  of  his  decease,  remained  seised  as 
aforesaid  of  the  said  freehold  part  of  the  Sun  Tavern, 
and  died  in  or  about  March j  1744,  being  survived  by  his 
said  sons  I%omas  and  Samuel,  and  by  his  four  grandsons, 
Henry,  Edward,  Thomas,  and  William. 

''  In  or  about  the  year  1779,  Thomas,  one  of  the  said 
four  grandsons  of  the  testator,  died,  leaving  no  issue  male. 

"  In  or  about  the  same  year,  William,  another  of  the 
said  grandsons,  died,  leaving  issue  male  of  his  body  law- 
fully begotten,  only  two  sons,  Edward,  and  John  Carr. 

**  In  1789,  the  said  Thomas  and  Samuel,  sons  of  the 
testator,  were  both  deceased,  without  issue  male. 

''  On  the  S9th  September,  1790,  by  indenture  of  that 
date,  between  Edward  Southouse,  one  of  the  said  grand- 
sons of  the  testator,  and  Charles  Southouse,  eldest  son 
lawfully  begotten  of  the  last  mentioned  Edward  (and  de- 
scribed as  his  eldest  son  and  heir  in  the  said  indenture), 
of  the  one  part,  and  the  said  Edward  Southouse,  son 
of  the  said  William  Southouse,  deceased,  of  the  other 
part — the  said  parties  of  the  first  part  did  demise  unto  the 
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said  party  of  the  second  part,  one  undivided  third  part  or  1829. 
share  of  the  freehold  part  of  the  Sun  Tavern,  being  the 
same  messuage  or  tenement  in  the  said  will  described  as 
the  Stm  Tavern  (then  in  the  occupation  of  the  said  lessee, 
or  his  under-tenants) — To  hold  the  same  unto  the  said  les- 
see, from  the  day  of  the  date  of  the  indenture,  for  the 
term  of  ninety-nine  years  thence  next  ensuing — yielding 
and  pajring  unto  the  said  lessor  Edward,  and  his  assigns, 
during  his  natural  life,  and,  after  his  decease,  to  the  said 
lessor  Charles  J  his  heirs  or  assigns,  the  yearly  rent  of  9L 

**  On  the  same  S9th  day  of  September,  1790,  by  inden- 
ture of  the  same  date,  between  Henry  Souihouse,  another 
of  the  said  grandsons  of  the  testator,  and  Edmund  Edward 
Sautkomse,  eldest  son  lawfully  begotten  of  the  said  last 
mentioned  Henry  (and  described  as  his  eldest  son  and 
heir  in  the  said  last  mentioned  indenture),  of  the  one 
part,  and  the  said  Edward  (lessee  in  the  first  mentioned 
indenture))  of  the  other  part,  the  said  parties  of  the  first 
part  did  demise  unto  the  said  party  of  the  second  part, 
one  other  undivided  third  part  or  share  of  the  said  free- 
hold part  of  the  Sun  Tavern,  then  in  the  occupation  of  the 
said  lessee,  or  his  under-tenants;  to  hold  the  same  unto 
the  said  lessee,  from  the  day  of  the  date  of  the  said  last 
mentioned  indenture,  for  the  term  of  ninety-nine  years 
thence  next — yielding  and  paying  unto  the  said  lessor 
Henry,  and  his  assigns,  during  his  natural  Ufe,  and,  after 
hb  decease,  to  the  said  lessor  Edmund  Edward,  his  heirs 
or  assigns,  the  yearly  rent  of  6/.  13««  4f€L 

**  Counter-parts  of  the  said  leases  were  also  duly  exe- 
cuted and  delivered  to  the  respective  lessors,  and  produc- 
ed in  evidence  at  the  trial,  on  the  part  of  the  lessor  of 
the  plaintiflT. 

''  On  the  6th  August,  1791,  the  lessors  in  the  inden- 
ture first  mentioned,  by  their  writing  obligatory  of  that 
date,  became  jointly  and  severally  bound  to  the  lessee  in 
diat  indenture,  in  the  penal  sum  of  200^;  and,  af^r  recit- 
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1829.  ing,  that  the  obligor  EduHtrd  Souihouse  was  entitled  to 
the  said  premises  by  that  indenture  demised,  for  the  term 
of  his  natural  life  only;  and  the  said  obligor  Charles 
Souihouse  was  entitled  thereto,  as  tenant  in  tail,  after  the 
decease  of  his  father;  and  they  being  desirous  of  saving 
the  expense  of  a  recovery,  and  that  the  said  recited  lease 
might  be  fully  performed,  for  and  during  the  term  afore- 
said,  by  such  person  or  persons  as  should  take  the  inherit- 
ance of  the  said  premises  in  remainder;  and,  to  the  end 
and  purpose  that  the  said  lease  might  continue  and  be  in 
force,  for  the  term  aforesaid,  the  said  obligors  had  agreed 
to  enter  into  the  said  bond — the  condition  of  that  obli- 
gation was  declared  to  be,  that,  if  the  said  Edward  and 
Charles f  the  obligors,  or  either  of  thenv,  their  or  either  of 
their  heirs,  executors,  or  administrators,  should  perform 
the  agreements  in  the  said  first  mentioned  indenture  on 
the  part  of  the  lessors,  their  heirs  and  assigns,  then  the 
obligation  should  be  void. 

*^  On  the  5th  August^  1791,  the  lessors  in  the  inden- 
ture secondly  mentioned,  executed  to  the  said  lessee  a 
writing  obligatory  of  this  date,  and  to  the  like  effect,  in 
respect  of  the  premises  by  them  demised  as  aforesaid. 

"  In  1793,  the  said  Henry  Souihouse^  grandson  of  the 
testator,  and  lessor  in  the  said  indenture  secondly  men* 
tioned,  died,  and  was  survived  by  the  said  Edmund  Ed^ 
wardf  his  co-lessor,  and  only  bsue  male. 

*^  In  1794^  the  said  Charles  Souihouse,  lessor  in  the 
said  first  mentioned  indenture,  died  without  issue. 

"  In  1799,  the  said  Edward  Souihouse,  lessee  in  the 
said  indentures,  and  his  said  brother,  John  Carr,  were 
both  deceased,  without  issue* 

'^  In  September,   1810,  the  said  Edward  Souihouse, 
grandson  of  the  testator,  and  lessor  in  the  said  first  men- 
tioned indenture,  died,  and  was  survived  by  Edward,  the 
lessor  of  the  plaintiff^,  his  son  and  heir-at-law. 
.    "  In  Februaryi,  1812,  the  said  Edmund  Edward,  lessor 


IN  THE  TENTH  YEAR  OP  GEO.  IV.  G5 

in  the  said  indenture  secondly  mentioned,  died  without       ^829. 
issue. 

''  The  defendant  Jenkins  claimed  possession  of  the  said 
demised  premises,  as  assignee  of  the  estate  and  interest  of 
the  said  Edward  Southouse^  lessee  under  the  said  leases 
of  1790;  and  the  defendant  Woodhouse  claimed  posses- 
sion of  the  same,  as  assignee  of  a  lease  granted  by  the 
said  lastnnentioned  Edward,  in  March,  1795,  purporting 
to  be  a  demise  of  the  freehold  part  of  The  Sun  Tavern, 
for  sixty  years  from  Christmas,  1 794. 

'*  On  the  28th  Maif,  1817,  the  lessor  of  the  plaintiff 
wrote  and  sent  a  letter  to  one  TTiomas  Roe,  demanding  rent ; 
in  answer  to  which,  he  received  a  letter  written  and  ad- 
dressed to  him  by  Roe,  then  acting  as  the  attorney  for 
the  defendant  Jenkins,  in  whom  the  estate  and  interest  of 
the  said  Edward  Sauthouse,  the  lessee,  were  then  vested ; 
of  which  last-mentioned  letter  the  following  is  a  copy: — 

** '  Howard  Street,  Strand,  31st  May,  1817. 

"  *  Sir, — Your  letter  of  the  28th  instant  reached  me  in 
due  course,  and  I  have  sent  to  Messrs.  Robaris  ^  Co,  to 
pay  the  money,  but  a  demur  arises  respecting  the  receipt 
which  I  wish  to  have  and  they  decline  giving,  apprehend- 
ing some  penalty  will  be  incurred,  which  I  cannot  think  is 
the  case.  The  difficulty  may,  however,  be  obviated,  by' 
your  sending,  through  the  Cheltenham  Bank,  a  receipt 
from  yourself,  to  be  delivered  to  me  upon  payment  of  the 
money.  I  am  merely  an  agent,  and  therefore  wish  to  have 
a  regular  voucher. 

** '  The  leases  under  which  the  rents  are  payable,  bear 
date  the  29th  September,  1790.  By  the  one,  a  rent  of 
9/.  is  reserved  to  Edward  Sout house,  for  his  life,  and, 
afler  his  decease,  to  Charles,  his  son,  his  heirs  or  assigns; 
by  the  other  lease,  a  rent  of  6L  13s.  4fd.  is  reserved  to 
Henry  Southouse,  for  his  life,  with  remainder  to  Edmund 
Edward  Southouse,  his  heirs  or  assigns. 
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1829.  **  '  As  to   the  first  reiit,  you,  I  understand,  are  the 

youngest  of  the  three  sons  of  Edward^  named  Charles^ 
George,  and  yourself.  Charles  died  in  the  life-time  of 
his  father,  leaving  George  and  yourself;  whereupon 
George  became  heir-at-law  to  Charles. 

''  *  George  also  died  in  the  life-time  of  his  father  (he, 
George,  being,  as  well  as  Charles,  a  bachelor);  where- 
upon you  became  heir  of  George,  who  was  heir  of  Charles. 
There  was  also  another  brother,  Henry,  younger  than 
yourself. 

**  *  Edmund  Edward  Southouse  died  in  1813,  a  bache- 
lor; whereupon  the  property  would,  as  I  am  informed, 
deyolve  to  the  family  of  your  father,  Edward,  and,  conse* 
quently,  to  you — if  a  recollection  which  occurs  to  me,  of 
having  formerly  understood  that  Edmund  Edward  had  a 
Bister,  be  erroneous ;  or,  it  may  be  that  she  died  in  his 
life-time,  and  without  children. 

*^  *  My  first  traced  descent  proceeds  upon  the  idea  that 
both  Charles  and  George  died  intestate,  and  without 
issue;  and  the  second,  that  Edmund  JSdu^arc/ so  likewise 
died;  and,  further,  that  he  left  neither  brother  nor  sister, 
fior  any  child  of  such. 

*' '  I  shall  feel  obliged  by  your  informing  me  whether 
my  conclusions  be  correct,  or  in  what  manner  you  are 
(which  I  have  no  doubt  is  as  represented)  entitled  to 
61.  13s.  4td.  If  you  will  please  so  to  do,  iind  forward  the 
receipts,  in  any  manner,  to  Messrs.  Robarts  ^  Co.,  I  will 
call  there  and  exchange  money  for  them.    I  am,  &c. 

" '  Thomas  Roe: 
'' '  To  the  Rev.  E.  Southouse,  &c.  &c.* 

**  In  this  letter,  the  said  Thomeu  Roe  inclosed  and  sent 
to  the  lessor  of  the  plaintiff  the  form  of  a  receipt^,  of  which 
the  following  is  a  copy: — 


€i 


'  Received  of  Anthony  Jenkins,  Esq.,  by  the  payment 
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of  T.  Roe,  the  Bvm  of  11.  IQs.  6d.,  for  half  a  year's  rent,  1829. 
due  at  Lady-daff  last,  as  reserved  by  two  separate  inden- 
tures of  lease,  each  dated  S9th  Sepiember^  1790,  the  one 
reserving  a  yearly  rent  of  9/.,  and  the  odier,  of  6/.  1  Ss*  M. ; 
each  being  fo^  premises  described  as  one  undivided  third 
part  of  the  freehold  part  of  The  Sun  Tavern,  in  tiie  pa- 
rish of  St.  Martin  in  the  Fields,  in  the  county  of  Middle^ 


**  The  lessor  of  the  plaintiff,  from  the  date  of  Mr. 
Roe^s  letter,  till  the  giving  of  the  notices  hereinafter 
mentioiied,  received  from  time  to  time  from  the  defendant 
Jemkms^  the  several  rents  reserved  by  the  said  several  in- 
d^itares  of  1790;  and,  after  receiving  the  said  letter  from 
die  said  Tiamas  Roe,  gave  receipts  for  the  said  rents  ac- 
cording to  the  form  inclosed  in  that  letter;  the  first  of 
those  receipts  being  for  the  whole  rent  that  had  become 
due  since  the  title  of  the  lessor  of  the  plaintiff  accrued. 

'«  On  the  23rd  March,  1827,  the  lessor  of  the  plaintiff 
gave  the  defendant  Jenkiiu  notices,  in  due  form,  to  quit 
the  several  premises  demised  by  the  said  two  several  in- 
dentures of  1790  respectively. 

*^  The  defendant  Jenkins  having  refused  to  comply 
with  such  notices,  the  lessor  of  the  plaintiff,  after  the  ex- 
piration of  the  periods  in  such  notices  limited,  served  the 
declaration  in  this  action  in  April,  1828,  containing  a  de- 
mise by  the  lessor  of  the  plaintiff,  on  the  2nd  April,  1828, 
with  notice  to  the  tenants  to  appear  in  Easier  Term  fol- 
lowing; and,  in  that  term,  the  defendants,  having  obtained 
leave  to  defend  as  landlords,  entered  into  the  usual  rule 
to  confess  lease,  entry,  and  ouster. 

**  The  Jury  found  that  the  lessor  of  the  plaintiff  had 
established  his  title;  but  that  he  had,  by  his  acts,  con- 
finned  the  said  leases  of  1790." 

**  The  question  for  the  opinion  of  the  Court  was — Whe- 
ther the  lessor  of  the  plaintiff  was  entitled  to  maintain  this 
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1829.        ejectment  for  the  said  two  undivided  third  parts  of  the 
premises  in  question,  or  for  either  of  them. 

**  If  the  Court  should  be  of  opinion  that  he  was  entitled 
to  maintain  the  same,  for  both,  or  for  either  of  them,  the 
verdict  was  to  stand  for  the  lessor  of  the  plaintiff  accord- 
ingly. But,  if  the  Court  should  be  of  opinion  that  he  was 
not  entitled  to  maintain  the  same  for  either,  then  a  non- 
suit  was  to  be  entered.*' 

The  case  now  came  on  for  argument,  when — 

Mr.  Serjeant  Stephen^  for  the  lessor  of  the  plaintiff, 
submitted,  that  he  was  entitled  to  maintain  this  action  for 
two  undivided  third  parts  of  the  premises  in  question. 
It  is  necessary,  in  the  first  place,  to  consider  the  effect  of 
(he  devise  by  Henry  Souikause,  and  what  interest  passed 
to  the  devisees  under  his  will.  It  was  evidently  his  in- 
tention that  his  four  grandsons  should  take  as  tenants  in 
common,  in  tail  male,  with  cross-remainders  between 
them.  The  lessor  of  the  plaintiff,  therefore,  is  entitled  to 
one  undivided  third  as  issue  in  tail  of  the  testator's  grand- 
son Edwardf  and  one  other  undivided  third  as  remainder- 
man in  tail,  under  the  will;  to  which  last  share  he  was 
entitled  at  all  events,  as  the  lease  for  ninety-nine  years,  by 
Henry  Southouse^  his  uncle,  the  preceding  tenant  in  tail, 
was  absolutely  void  as  against  a  remainder-man,  and  in- 
capable of  confirmation  in  point  of  law;  and,  although 
the  lease  as  to  the  other  third,  which  the  lessor  of  the 
plaintiff  claimed  as  issue  in  tail,  was  voidable  only,  and 
capable  of  confirmation  by  him,  yet,  he  never  confirmed 
it,  because  he  was  ignorant  of  his  title  when  he  gave  the 
receipts  for  the  rent,  on  which  alone  the  Jury  could  find 
that  he  had  confirmed  that  lease;  for,  in  Jenkins  d.  Yate 
v.  Churchy  where  a  tenant  for  life  made  a  lease  for 
twenty-one  years,  and  died  before  the  expiration  of  the 
term,  and  the  remabder-man  in  tail  suffered  the  tenant 
to  remain  in  possession  four  or  five  years,  received  the  rent 
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regularly  duriog  that  time,  and  then  gave  him  notice  to  1829. 
quit,  and  brought  an  ejectment,  Lord  Mansfield  said  (a):- 
''This  is  a  void  lease,  and  not  voidable  only.  But,  if  it 
were  merely  voidable,  the  acceptance  of  rent  alone,  unac- 
companied with  any  other  circumstances,  is  not  a  suffi- 
cient confirmation.  It  cannot  be  a  confirmation,  unless 
done  with  a  knowledge  of  the  title  at  the  time.'*  So,  iq 
Doe  d.  Simpson  v.  Butcher  (6),  it  was  held,  that  a  lease, 
void  against  a  remainder-man,  could  not  be  set  up  by  his 
acceptance  of  rent,  and  sufiering  the  tenant  to  make  im- 
provements, after  his  interest  became  vested  in  possession ; 
and  Lord  Mansfield  said,  that  "  there  did  not  appear  to 
have  been  any  intention,  either  to  confirm  the  old  lease,  or 
to  grant  a  new  one.  Both  parties  had  proceeded  under  a 
mistake,  and  had  supposed  the  original  lease  to  be  good.'* 
So,  here,  the  rent  was  received  by  the  lessor  of  the  plain- 
tiff through  mistake;  and,  although  no  direct  fraud  can 
be  imputed  to  the  party  paying  it,  or  his  attorney,  yet,  it 
was  paid  in  consequence  of  a  false  representation  made  by 
the  latter,  and,  although  the  plaintiff  accepted  the  rent,  it 
cannot,  under  these  circumstances,  amount  to  a  confirma- 
tion of  the  lease. 

With  respect  to  cross-remainders  being  created  be- 
tween the  testator's  four  grandsons,  although  a  difficulty 
may  arise  on  the  exuberance  of  diction  in  his  will,  yet, 
the  maxim  applies  that  utile  per  inutile  non  vitiatur;  and 
the  obvious  intention  of  the  testator,  to  be  collected 
from  the  whole  of  the  will  is,  to  establish  cross-re- 
mainders to  his  grandsons,  who  took  the  estate  as  tenants 
in  common  in  tail.  The  devise  is,  in  terms,  to  the  testa- 
tor's four  grandsons,  and  their  heirs  male,  and  to  the  last 
liver,  and,  for  want  of  issue  male  of  his  grandsons,  then 
over.  It  must,  therefore,  be  inferred,  that  the  testator 
did  not  mean  that  any  part  of  his  property  should  go 
over,  till  the  complete  failure  of  issue  of  all  his  grandsons. 

(fl)  Cowp.  483.  (6)  1  Doug.  60. 
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In  Doe  d.  Gorges  v.  Webb  (a),  it  was  held,  that  cross-re- 
mainders may  be  implied  in  a  devise,  and  that  no  teclinical 
words  are  requisite,  but  that  it  is  sufficient  that  the  intention 
be  made  apparent,  when  such  remainders  may  be  implied  to 
any  extent.  That  case  confirmed  the  doctrine  laid  down 
in  Watson  v.  Foxon  (6),  where  it  was  held,  that  cross-re-* 
mainders  might  be  implied  amongst  any  number,  although 
the  testator  had  given  the  estates  to  the  respective  heirs  of 
their  bodies,  the  Court  considering  the  word  respective 
to  be  immaterial,  and  Mr.  Justice  Chambre  said  (c):  "  The 
oldest  case  is  that  in  Dyer  {d),  and  there  no  difficulty  was 
found  in  giving  cross  remainders  by  implication  among 
five."  In  Cooper  v.  Jones  {e\  the  Court  held  that  cross- 
remainders  could  not  be  raised  by  implication,  because 
there  was  no  devise  over:  whilst,  here,  the  testator  did  not 
mean  that  his  estate  should  go  over  till  all  the  issue  of  his 
grandsons  was  extinct;  and  Mr.  (now  Lord  Chief)  Justice 
Best  there  said  {f)\  *^  In  all  the  cases,  it  is  the  language  of 
the  devise  over  on  which  the  Courts  have  relied.  Here, 
there  is  no  such  devise  in  the  will."  In  Holmes  v.  Mey^ 
^  (j8)f  where  a  testator  gave  all  his  lands  to  his  two 
daughters,  and  their  heirs,  equally  to  be  divided  between 
them,  and,  in  case  they  should  happen  to  die  without  is* 
sue,  then  over — it  was  held,  that  the  daughters  took  estates 
tail,  with  cross-remainders.  So,  in  Wright  v.  Holford  (A), 
a  devise  to  all  and  every  the  daughter  and  daughters  of 
the  body  of  P.  H.,  and  to  the  heirs  of  her  and  their  body 
and  bodies,  such  daughters,  if  more  than  one,  to  take  as 
tenants  in  common,  and  not  as  joint-tenants,  and,  for  de- 
fault of  such  issue,  to  the  right  heirs  of  the  devisor — it  was 
held,  that,  as  nothing  was  given  to  the  heir,  whilst  any  of 
the  daughters  or  their  issue  continued,  they  must,  among 


(a)  1  Taunt.  234. 
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themselTes,  take  cross-remainders.  And,  in  AtAerton  1829 
T.  Pye  {a),  a  devise  to  all  and  every  the  daughter  and 
daughters  of  B*f  and  the  heirs  male  of  such  daughter 
or  daughters,  equally  between  them,  if  more  than  one,  as 
tenants  in  common,  and,  for  default  of  such  issue,  then  over 
— it  was  held,  that  the  daughters  of  B*  took  cross-remain- 
ders; and,  in  a  note  by  Mr.  Serjeant  Williams,  to  the  case 
of  Cook  V.  Gerrard  (6),  it  appears  to  be  quite  clear  that 
cross-remainders  may  be  implied,  if  it  appear  to  be  the  in- 
tention of  the  testator  to  create  them,  by  any  expressions 
to  be  found  in  his  will. 

Mr.  Serjeant  Wilde,  for  the  defendant  Woodhouse,  and 
Mr.  Seijeant  Adams,  for  the  defendant  Jenkins. — It  must 
be  admitted,  that  the  lessor  of  the  plaintiff  is  entitled  to 
recover  that  third  part  of  the  property  which  he  claims  to 
take  as  remainder-man  in  tail  after  the  death  of  his  uncle 
Henry,  provided  cross-remainders  can  be  implied  between 
the  testator's  four  grandsons,  as  the  lease  by  the  preceding 
tenant  in  tail  was  void  as  against  him  as  remainder-man 
in  tail  after  the  death  of  the  grantor.  But,  with  respect 
to  the  other  third  which  he  claims  as  issue  in  tail,  he  can- 
not be  entitled  to  it,  as  the  Jury  have  expressly  found  that 
be  had,  by  his  acts,  confirmed  the  lease  granted  by  his  fa- 
ther, the  former  tenant  in  tail.  That  the  lease  was  capa- 
ble of  confirmation,  is  a  mixed  question  of  law  and  of  fact ; 
and  the  Jury  were  fully  warranted  in  coming  to  the  con- 
clusion they  did,  as  the  lessor  of  the  plaintifi'had  received 
the  rent  reserved  by  that  lease,  from  Alay  1817,  to 
March  1827 ;  and  it  would  be  too  much  to  say  that  he  re- 
ceived it  for  so  long  a  period  in  ignorance  of  his  title ;  and  it 
is  manifest  that  a  lease  by  a  tenant  in  tail,  not  warrant- 
ed by  the  statute  32  Henry  8,  and  which  is  merely  voida- 

(u^  4  Term  Rep.  7iO.  (6)  1  Wms.  Saund.  185,  n.  (G). 
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\S29^       ble,  may,  after  his  death,  be  confirmed  by  his  issue  in  tail  (a). 
With  respect  to  the  question  as  to  whether  cross-remain- 
ders between  the  grandsons  may  be  implied,  all  the  cases 
on  the  subject  are  collected  in  the  last  edition  of  Powell 
on  Devises  (6),  and   the  conclusions  drawn  from  them 
are  (c),  that  '^  under  a  devise  to  several  persons  in  tail, 
being  tenants  in  common,  with  a  limitation  over  in  default 
of  such  issue,  cross-remainders  are  to  be  implied  between 
the  several  devisees  in  tail;  and  that  this  rule  applies,  whe- 
ther the  devise  be  to  two  or  a  larger  number,  though  it  be 
made  to  them  '  respectively,^  and  though,  in  the  devise 
over,  the  devisor  have  not  used  the  words,  *  the  said  pre- 
'  mises,'  or  *  all  the  premises,'  or  '  the  same,'  or  any  other 
expression  denoting  that  the  ulterior  devise  was  to  com- 
prise the  entire  property^  and  not  undivided  shares.*'   Ad- 
mitting that  to  be  a  general  principle,  yet  the  Court  can 
only  be  guided  by  the  intention  of  the  testator,  which 
must  be  collected  from  the  particular  expressions  used  in 
his  will;  and  the  difficulty  has  always  been  to  determine, 
whether  the  words,  ''fit  default  of  such  issue"  or  other 
expressions  which  are  ordinarily  used  to  connect  the  de- 
vise in  question  with  the  succeeding  limitation,  demon- 
strate such  an  intention ;  and  here  no  such  intention  can 
be  implied.     The  testator's  grandsons  were  not  the   pri- 
mary objects  of  his  bounty ;  but  he  has  made  an  arbitrary 
disposition  of  his  property  among  certain  branches  of  his 
family.     But  there  are  words  in  the  will  which  control 
the  supposed  intention  of  raising  cross-remainders  between 
the  grandsons^  as  he  has  expressly  devised  to  them  that 
part  which  belonged  to  their  father;  by  which  it  must  be 
inferred  that  he  meant  to  exclude  the  part  that  belonged 
to  an  uncle;  and,  in  Cooper  v.  Jones,  Lord  Chief  Justice 
Abbott  said  {d)z  ''  It  is  admitted,  that  no  case  can  be  cited » 

(a)  See  Co.  Lit.  46  b. — Cruise's      pp.  604,  et  teq. 
Digest,  3rd  Edit.  Vol.  4,  p.  76.  (r)  Id.  623. 

(6)  3rd  Edit,  by  JarmaD,  Vol.  2,         (d)  3  Barn.  &  Aid.  428. 
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in  which  tiie  Courts  hare  defeated  the  claim  of  the  heir-at-  1829. 
lawy  unless  there  are  words  in  the  will  by  which  the  tes- 
tator has  clearly  indicated  his  intention  that  the  heir-at- 
law  should  take  nothing  until  the  happening  of  some  par- 
ticular event;*'  and  here,  the  testator  has  expressed  no  in- 
tent from  which  cross-remainders  can  be  implied;  as  it 
does  not  appear  that  he  meant  that  the  whole  of  his  es- 
tate was  to  go  over  together  upon  the  failure  of  issue  of 
his  four  grandsons,  or  that  the  ulterior  devise  was  to  com- 
prise the  entire  property  and  not  undivided  shares. 

Lord  Chief  Justice  Best. — ^This  is  an  action  of  eject- 
ment, in  which  the  lessor  of  the  plaintiff  seeks  to  recover 
two  undivided  third  parts  of  a  messuage  called  the  Sun 
Tavern,  of  which  the  testator,  Henry  Souihotue,  under 
whose  will  the  plaintiff  claims,  was  seised  in  fee.  Edward, 
the  grandson  of  the  testator,  and  the  father  of  the  lessor 
of  the  plaintiff,  being  seised  in  tail  of  one  undivided  third 
part  of  the  premises  in  question,  in  1 790,  granted  a  lease  of 
his  share  for  ninety-nine  years ;  and  Henry,  the  uncle  of  the 
phdntiff,  being  also  seised  in  tail  of  another  undivided 
third  part,  in  the  same  year,  granted  a  lease  of  his  share 
for  a  like  term.  The  interest  in  the  premises  demised  by 
the  father,  descended  to  the  lessor  of  the  plaintiff,  as  his 
heir  in  tail ;  and,  therefore,  the  lease  so  granted  by  him 
was  not  absolutely  void,  but  voidable  only,  and  was  capa- 
ble of  confirmation  by  the  plaintiff  after  his  father's  death, 
and  whether  he  confirmed  it  or  not,  was  a  question  of  fact; 
and  the  Jury  have  found  that  he  did,  and  I  think  they 
could  not  have  done  otherwise.  But  it  has  been  said, 
that  the  lessor  of  the  plaintiff  received  the  rents  in 
ignorance  of  his  title;  but  no  title-deeds  or  other  docu- 
ments were  withheld  from  him,  or  kept  back  by  the  de- 
fendants, and  the  plaintiff  had  all  the  means  of  informing 
himself  of  the  nature  of  his  interest  in  the  premises;  and, 
as  he  omitted  to  do  so,  but  laid  by  and  received  the  rent 
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1829.         for  ten  years,  be  ought  not  now  to  be  allowed  to  take  ad- 
vantage of  bis  own  neglect.     Witb  respect  to  tbe  otber 
tbird,  wbieb  tbe  plaintiff  claims  as  remainder-man  in  tail, 
it  bas  been  admitted  tbat  tbe  lease  by  bis  uncle  Henrys  tbe 
preceding  tenant  in  tail,  was  altogetber  Toid  as  against  tbe 
plaintiff,  provided  cross-remainders  can  be  implied  between 
tbe  grandsons,  as  devisees  in  tail,  from  tbe  intention  of  tbe 
testator  as  expressed  in  bis  will.   It  is  in  vain  to  attempt  to 
make  sense  of  nonsense,  and  a  part  of  tbe  will  is  altoge- 
tber so  unintelligible,  tbat  it  is  impossible  to  put  any  rea- 
sonable construction  upon  it,  or  to  give  it  any  legal  mean- 
ing; but,  I  tbink  enougb  may  be  collected  from  it,  to  sbew 
tbat  tbe  testator  did  not  intend  tbat  any  part  of  bis  pro- 
perty sbould  go  over,  until  tbe  entire  failure  of  issue  of 
bis  four  grandsons ;    and  tbe  question  in  tbe  argument 
bas  been  most  properly  confined  to  tbe  single  ground  of 
intention.    According  to  former  cases,  tbe  Courts  decided 
against  cross-remainders,  wbere  tbe  word  respective  was 
introduced  in  tbe  will;  but,  a  different  rule  was  establisb- 
ed  in  Watson  v.  Foxon^  and  Doe  v.  Webby  wbere  botb 
tbe  Court  of  King's  Bench  and  tbis  Court  disregarded 
diat  word,'  and  beld  it  to  be  immaterial.     So,  where  a-tes- 
tator  uses  any  expression  to  denote  tbat  the  ulterior  de- 
vise over  is  to  comprise  the  entire  property,  and  not  un- 
divided shares,  cross-remainders  are  implied,  in  order  to 
effectuate  that  intent.     It  appears  to  me  tbat  tbe  only 
mode  by  which  this  case  can  be  decided  on  its  true  ground, 
will  be,  by  saying  that  the  testator  meant  tbat  no  interest 
in  any  part  of  bis  property  should  go  over  to  a  subse- 
quent taker,  until  tbe  issue   of  bis  four  grandsons  was 
completely  extinct.     After  tbe  death  of  his  two  sons  and 
their  heirs  male,  be  gives  tbe  premises  to  bis  four  grand- 
sons, share  and  share  alike,  and  to  all  their  heirs  male. 
Under  tbis  part  of  tbe  will,  the  grandsons  took  as  tenants 
in  common  in  tail.     But  the  testator  then  proceeds  thus — 
**  and  then  to  go  to  my  grandsons*  heirs  males,  tbat  part 
that  belonged  to  their  father;  and  then  to  them,  and  then 
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to  ike  last  liver ,  to  their  heirs  males  of  »y  said  grandsonai  1829. 
andy  for  wttmi  of  issues  males  of  my  grandsons ,  I  giie  my 
grandson  Henry  Souikousef  son  of  my  aon  Henry  Somi* 
house,  and  to  his  heirs  male  of  his  body  lawfully  to  be  be- 
gotten.**  Althottgh  the  words,  to  tiem,  and  then  to  the  last 
liver,  are  altogether  unintelligible^  yet  the  testator  meant 
that  the  estate  was  not  to  go  over,  unless  there  was  a  failure 
of  issue  male  of  his  grandsons;  from  which  it  must  be  tak* 
en,  that,  if  either  of  them  had  male  issue^  such  issue  would 
be  entitled  to  take.  The  estate  was  not  to  pass  to  the 
heir-at-law,  till  all  the  male  issue  of  the  four  grandsons 
had  failed,  of  whom  the  lessor  of  the  plaintiff  is  one;  and, 
if  the  heir-at-law  is  to  be  excluded,  so  must  the  son  of  the 
testator's  son  Henry,  until  the  male  issue  of  the  four 
grandsons  was  extinct. 

Bfr.  Justice  Park. — This  will  is  filled  with  a  mass  of 
unintelligible  trash,  but  the  question  as  to  its  construction 
has  been  most  properly  confined  to  the  intention  of  the 
testator,  to  be  collected  from  the  whole  of  the  instrument. 
It  must  be  assumed  that  the  lessor  of  the  plaintiff  was  cog- 
nizant of  his  title,  from  the  length  of  time  which  elapsed 
between  the  receipt  of  Roe's  letter  and  the  notice  to  quit. 
If  the  property  was  valuable,  which  it  probably  is,  he 
would,  of  course,  make  inquiries  as  to  his  title;  but  he  ac- 
tually received  the  rent  reserved  under  the  lease  granted  by 
his  father,  for  ten  years,  and  this  must  be  taken  to  amount 
to  a  confirmation  of  that  lease.  He,  therefore,  cannot  be 
entitled  to  recover  that  part  of  the  property,  viz.  the  un- 
divided third  he  claims  by  virtue  of  that  demise.  As  to 
whether  cross-remainders  can  be  implied,  the  language  of 
the  devise  over  is  the  material  thing  to  be  looked  at.  The 
principle  has  been  long  admitted,  that,  whenever  land  is 
given  to  several  persons  in  tail,  as  tenants  in  common,  and 
it  appears  to  be  the  intention  of  the  testator  that  it  is  not 
to  go  over  imtil  the  failure  of  issue  of  all  the  tenants  in 
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1S29.  commony  they  will  take  cross-remainders  in  tail  among 
themselves;  and,  in  Doe  v.  Webb^  the  ohjections  formerly 
founded  on  the  number  of  the  devisees,  and  the  virord  re« 
speciivCf  occurred,  and  were  held  not  to  avail  so  as  to  vary 
the  construction  of  the  will.  But  there  are  words  enough  in 
this  will,  for  us  to  infer  that  the  testator  intended  to  create 
cross-remainders  between  the  devisees  in  tail.  In  Cooper  v. 
Jones,  there  was  no  devise  over.  The  testator  left  a  farm 
to  his  two  youngest  sons  equally  between  them,  share  and 
share  alike,  and  entcUled  it  on  their  male  heirs  being  bom 
in  wedlock;  and  Lord  Chief  Justice  Abbott  said,  that  the 
latter  words  only  enlarged  the  previous  estate  for  life  into 
an  estate  tail ;  but  that  they  left  the  question  untouched,  as 
to  the  tenancy  in  common ;  and  Mr.  Justice  Bayley  said : 
''  The  usual  ground  on  which  the  Courts  of  Justice  have 
relied  for  raising  cross-remainders  by  implication,  is,  the 
language  used  in  the  limitation  over;'*  and  my  Lord  Chief 
Justice  Best  said :  *^  In  all  the  cases,  it  is  the  language  of 
the  devise  over  on  which  the  Courts  have  relied;  and  here 
there  is  no  such  devise  in  the  will." 

Mr.  Justice  Burrough. — I  gave  no  opinion  at  the  trial, 
as  to  the  effect  or  construction  to  be  put  on  this  will.  I 
agree  with  the  Court  in  thinking  that  there  is  sufficient  to 
shew  that  the  testator  intended  that  cross-remainders  were 
to  be  created  between  his  grandsons,  who  took  as  tenants 
in  common  in  tail.  I  left  it  to  the  Jury  to  say,  whether  the 
lessor  of  the  plaintiff  had  confirmed  the  lease  granted  by 
his  father.  It  was  proved  that  he  had  received  the  rents 
for  ten  years  after  his  death,  without  attempting  to  set  up 
his  title ;  and  I  therefore  think,  that  the  Jury  came  to  a 
right  conclusion. 

Mr.  Justice  Gaselee  concurred. 

Postea  to  the  lessor  of  the  plaintiff, 
as  to  one  third. 
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1829. 
Britten  and  two  Others  r.  Hughes.  Friday^ 

f^m  May  16M. 

-1  HIS  was  an  action  on  a  bill  of  exchange,  for  400/.,  dat-  Thepiaintia, 
ed  on  the  Ist  August,  1825,  and  drawn  by  the  defendant  JJ^fJ^^JJ^ 
upon  one  James  Murphy,  payable  nine  months  after  date  of  the  defciid- 
to  the  defendant's  order,  in  London,  and  indorsed  by  the  compodtion 
defendant  to  Messrs.  Sard  %  Smiiher,  who  indorsed  it  to  ^'^^^ 
the  plaintiffs.  ^  tike  ten 

.'^  .  thiUingt  in  the 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild*  pound,  in  fiiu 
hall,  at  the  Sittings  after  the  last  Michaelmas  Term,  the  {^  dehtT^'T^ 
plaintiffs  proved  the  hand-writing  of  the  different  parties  *««»nntafthe 
to  the  bill ;  that  it  was  presented  to  Murphy,  the  acceptor,  ■eveni  credit- 
for  payment,  on  the  4t}i  May,  1826,  the  day  it  became  edoppodteto' 
due,  and  that  it  was  dishonoured,  of  which  the  defendant  ***'  ^t^^^^ 

names,  m  • 

had  notice  on  the  foUowini;  day ;   that  the  bill  was  in-  icheduie  at  the 

ibotofthedeed. 

dorsed  by  Sard  S[  Smiiher  to  the  plaintiffs,  on  the  6th  The  deed  coa- 
December,  1825;  that  the  defendant  afterwards  became  reiwi'onhe'^ 
embarrassed  in  his  circumstances,  and  in  May,  1826,  en-  ^ff'^^dMnt  hy 

.  5       ,  an  the  creditori 

tered  into  a  composition  with  his  creditors,  for  the  pay-  whohadiign- 

ment  of  ten  shillings  in  the  pound ;  that,  at  the  time  this  ^^  were  the 

composition  was  entered  into,  the  plaintiffs  held  the  bill  S|j}Jo?exi'^** 

in  question,  and  another  for  156/.  19^'.  lOd,,  drawn  by  the  change,  drawn 

^  "^  hy  the  defend- 

defendant  upon  and  accepted  by  one  Dauncey;  that  the  ant,  and  over, 
defendant,  on  applying  to  the  plaintiffs  to  accept  the  com-  gi^^Jd  the  deed, 
position,  informed  them  that  ilfur/^Ay,  if  sued,  would  pay  »nd  they,  at  the 
his  acceptance  in  full,  and  therefore  that  it  would  be  un-  defendant,  only 
necessary  for  the  defendant  to  pay  them  a  composition  on  amount  pf  one 
that  bill;   that,  upon   this  representation,  the  plaintiffs  Kheduie^aa^he 
agreed  to  execute  a  general  release,  in  conjunction  with  ""WthepUintiflfc 
certain  other  creditors  of  the  defendant,  on  having  com-  the  amount  of 

.  .  .  T>  t    t  .11     1  the  other  from 

position  notes  on  Dauncey  8  bill  alone.  the  acceptor; 

For  the  defendant,  the  following  deed  of  composition  ^iin^*,^f^^ 
and  release  was  produced : —  payment,  the 

''  plalntiflBi  tued 

the  defendant 
as  drawer: — Heldf  that  they  were  not  entitled  to  recover,  as  the  concealment  of^  part  of  their  debt 
was  a  fraud  on  the  rest  of  the  creditors ;  and  that  the  general  words  of  the  release  were  not  restrain- 
ed by  a  previous  recital  in  the  deed,  that  the  defendant  was  indebted  to  liis  creditors  hi  the  sere* 
rat  sums  set  opposite  to  their  names  in  the  schedule. 


Hughes. 
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1829.  "  To  all  to  whom  these  presents  shall  come — We,  whose 

^7""^  names,  hands,  and  seals,  are  hereunto  set,  subscribed,  and 

Britten  '  /  \  ' 

V.  affixed,  creditors  respectively  of  Henry  Hughes,  of  &c., 

severally  send  greeting — ^Whereas  the  said  Henry  Hughes 
is  and  stands  justly  indebted  unto  us,  his  said  creditors, 
in  the  several  sums  of  money  mentioned  and  set  forth  in 
the  fif St  column  of  figures  set  opposite  to  our  respective 
names  in  the  schedule  hereunder  written;  and  whereas 
the  said  Henry  Hughes,  by  reason  of  various  losses  and 
misfortunes  in  trade,  is  rendered  unable  to  pay  his  said 
creditors  the  full  amount  of  their  said  several  debts,  and 
has  therefore  proposed  and  agreed  to  pay,  and  we,  his 
said  several  creditors,  have  agreed  to  accept  and  take,  a 
composition  of  lOs.  in  the  pound,  upon  the  amount  of,  and 
in  full  for,  our  respective  debts,  by  five  instalments,  paya- 
ble respectively  at  the  times  and  in  the  proportions  follow- 
ing: that  is  to  say,  Ss.  in  the  pound  at  four  months,  2s. 
in  the  pound  at  eight  months,  2s,  in  the  pound  at  twelve 
months.  Is.  6d.  in  the  pound  at  fifteen  months,  and  Is. 
6d.  in  the  pound,  residue  of  the  said  composition,   at 
eighteen  months,  after  date;  the  first  four  of  the  said 
payments  to  be  secured  by  the  promissory  notes  of  the 
said  Henry  Hughes,  and  the  last  of  the  said  payments 
to  be  guaranteed  or  secured  by  bills  or  promissory  notes 
to  be  drawn  or  accepted,  as  to  one  half  part  in  amount, 
by  G.  M.,  and,  as  to  the  other  half  part,  by  W.  G. :  and, 
upon  receipt  of  such  bills  and  notes,  we,  the  said  seve- 
ral creditors,  have  agreed  to  execute  to  the  said  Henry 
Hughes,  such  general  release  as  is  hereinafter  contained : — 
Now  know  ye,  that  we,  the  said  several  creditors  of  the 
said  Henry  Hughes,  in  pursuance  and  in  performance  of 
the  said  recited  agreement  by  us  and  on  our  parts,  and  in 
consideration  of  the  said  composition  or  sum  of  I0«.  in  the 
pound  upon  and  in  respect  of  our  said  several  debts, 
claims,  and  demands,  upon  or  against  the  said  Henry 
Hughes,  secured  to  be  paid  unto  us  respectively  in  man- 


IN  THE  TENTH  TEAR  OF  GEO.  IV. 


79 


ner  aforesaid,  have,  and  each  and  every  of  us  bathi  for 
and  on  behalf  of  ourselves  and  our  several  and  respective 
partners,  remised,  released,  and  for  erer  quitted  claim  and 
discharged,  and,  by  these  presents,  do,  and  each  and  every 
of  us  doth,  remise,  release,  and  for  ever  quit  claim,  and 
discharge,  unto  the  said  Hemry  HugkeM,  his  heirs,  execu- 
tors, and  administrators,  all  and  all  manner  of  action  and 
actions,  suit  and  suits,  cause  and  causes  of  action  and  suits^ 
accounts,  reckonings,  aUs,  notes,  sum  and  sums  of  money, 
and  securities  for  money,  controversies,  damages,  claims, 
and  demands  whatsoever,  which  we,  the  said  several  cre- 
ditors of  the  said  Henry  Hughes,  or  any  or  either  of  us, 
ever  had,  or  now  have,  or  which  we,  or  any  or  either  of  ust 
or  any  or  either  of  our  respective  heirs,  executors,  &c., 
can,  shally  or  may  have,  sue  for,  claim,  challei^e,  or  de- 
mand, of,  from,  or  against  the  said  Henry  Hughes,  for  or 
on  account  of  any  debt,  claim,  or  demand,  of  us,  or  any  or 
either  of  us,  in  respect  of  any  security,  account,  or  reckon- 
ing, now  stcmding  and  being  between  us,  or  any  or  either 
of  us,  or  any  part  or  parts  thereof,  with  or  against  the  said 
Henry  Hughes,  or  for  or  on  account  of  any  oUier  matter, 
cause,  or  thing  whatsoever,  from  the  beginning  of  the 
world  to  the  day  of  the  date  of  these  presents  (save  and 
except  the  said  bills  of  exchange  and  promissory  notes  for 
securing  the  payment  of  the  said  composition  as  aforesaid). 
In  vritness  whereof,  we  have  hereto  set  our  hands  and 
seals  the  10th  day  of  May,  1829." 


1829. 


The  amount  of  the  plaintiffs'  demand  was  inserted  in  the 
schedule,  as  follows: — 


Names  of  Creditort. 

Amount  of  Debts. 

Amount  of  Composition. 

Britten,  Wikon,  ft  Meek. 

156(.  19«.  lOd. 

781.  9«.  Ud, 

The  other  creditors  were  not  aware  that  the  plaintiffs 
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1829.         held  the  bill  in  question  at  the  time  the  above  deed  was 
^7"*     ^      executed ;  and  it  was  contended,  for  the  defendant,  that 

Britten        ^  '  ' 

V.  it  was  an  answer  to  the  action ;  and  the  case  of  Holmer  v. 

Viner  {a)  was  relied  on,  to  shew,  that,  where  a  party  has 
several  demands,  on  different  accounts,  against  a  person 
who  becomes  insolvent,  and  he  consents  to  execute  a  deed 
of  composition,  he  cannot  be  allowed  to  split  his  demand, 
and,  by  proving  only  part  under  the  deed  of  composition, 
to  sue  for  the  remainder  at  a  subsequent  time. 

For  the  plaintiffs,  the  case  of  Payler  v.  Homersham  (b) 
was  relied  on,  to  shew,  that  the  general  words  of  the  re- 
lease contained  in  the  deed  were  restrained  by  the  recital, 
that  the  defendant  was  indebted  to  the  creditors  in  the 
several  sums  mentioned  and  set  forth  in  the  first  column 
of  figures  set  opposite  to  their  respective  names  in  the 
schedule  thereunder  written;  and  that  the  plaintiffs  did 
not  release  any  greater  sum  than  that  so  set  opposite  their 
names. 

The  Lord  Chief  Justice,  however,  was  of  opinion,  on 
the  authority  of  Holmer  v.  Viner,  that  the  plaintiffs  could 
not  split  or  sever  their  demand,  and  that  it  was,  in  point 
of  law,  a  fraud  upon  the  other  creditors,  who  might  have 
been  led  to  suppose  that  the  plaintiffs  had,  under  the 
terms  of  the  deed,  engaged  to  receive  a  composition  upon 
the  whole  of  their  claims,  when,  in  point  of  fact,  they  were 
receiving  it  only  on  a  part;  and  he  accordingly  directed  a 
nonsuit,  reserving  to  the  plaintiffs  leave  to  move  to  set  it 
aside,  and  that  a  verdict  might  be  entered  for  them,  in  case 
the  Court  should  be  of  opinion  that  the  plaintiffs  were, 
under  the  circumstances,  entitled  to  recover  the  amount  of 
the  bill  in  question. 

Mr.  Serjeant  Tadd//,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi,  on  the  ground,  that  the  plaintiffs  had 

(fl)  1  Esp.  Rep.  131.  (b)  4  Mau.  &  Sclw.  423. 
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been  guilty  of  no  fraud  in  law,  as  they  only  intended  to  com-         1829. 
pound  for  the  amount  of  the  bill  drawn  by  the  defendant       ^^^ 
on  Dauncey,  on  the  belief  that  the  bill  in  question  would  ^ 

be  paid  by  Murphy,  the  acceptor;  and,  therefore,  they  liad 
not  included  it  in  the  schedule.  They  only  meant  that 
the  release  should  operate  in  discharge  of  the  amount  of 
the  sum  mentioned  in  that  schedule,  and  not  to  all  the  de- 
mands they  might  have  on  the  defendant  independently  of 
that  debt.  The  bill  in  question  must  be  considered  as  an 
ultra  or  private  security,  for  which  the  plaintiffs  had  a 
remedy  against  a  third  party  at  the  time  the  deed  was  ex- 
ecuted, and  for  which  the  defendant  was  liable,  in  case  of 
their  failure  against  the  acceptor;  and  the  deed  in  ques- 
tion only  contained  specific  provisions  as  to  the  debts  enu^ 
merated  and  specified  in  the  schedule  thereto  annexed; 
and  the  Court  cannot  enlarge  its  construction  so  as  to  ren- 
der it  operative  beyond  such  specified  demands* 

Mr.  Seijeant  Wilde  now  shewed  cause. — Admitting  that 
the  general  words  of  a  deed  may  be  restrained  or  con- 
trolled by  a  particular  recital ;  yet,  here,  the  obvious  mean- 
ing of  the  parties  was,  that  all  the  defendant's  creditors 
should  receive  ten  shillings  in  the  pound,  in  full  of  their  re- 
spective demands;  and  that,  on  giving  security  for  the  pay- 
ment of  such  sum,  the  debtor  should  be  freed  from  all  his 
liability.  The  defendant  proposed  to  pay  his  several  cre- 
ditors ten  shillings  in  the  pound,  in  full  for  their  respective 
debts.  That  must  be  taken  to  mean  the  whole  of  such 
debts,  and  the  full  amount  due  to  each  creditor  should  have 
been  inserted  in  the  schedule:  the  release,  which  is  in  the 
most  general  terms,  discharges  the  defendant  from  all  bills, 
notes,  and  sums  of  money,  and  also  from  any  debt,  clatm, 
or  demand,  in  respect  of  any  security,  account,  or  reckon- 
ing, then  standing  between  the  creditors  and  the  defend- 
ant; by  which  the  liability  of  the  latter,  as  the  drawer 
of  the  bill  in  question,  was  clearly  discharged;  and  it 
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1829.         would  be  a  fraud  on  the  other  creditors  if  it  were  not  so ;  for, 
Britten       ^^^^  yrete  induced  to  suppose  that  the  sum  inserted  by  the 
V*  plaintiffs  in  the  schedule,  was  the  full  amount  of  their  de- 

mand on  the  defendant,  and  that  might  have  induced  them 
to  Sign  the  deed;  whereas,  in  point  of  fact,  they  reserved 
their  entire  claim  as  to  the  greater  part  of  their  demand ; 
and,  although  it  may  be  said  that  they  anticipated  receiv- 
ing the  amount  of  the  biU  in  question  from  the  acceptor,  yet 
it  was  a  fraud  on  the  sureties,  who  became  responsible  for 
the  payment  of  the  last  instalment  on  seeing  the  full  amount 
of  the  debts  inserted  in  the  schedule.  In  Jackson  v. 
Lomas  (o),  where  an  insolvent  assigned  his  effects,  in  truat 
for  his  creditors,  and,  before  the  whole  of  them  had  exe- 
cuted the  deed,  one  of  the  creditors  executed  it  on  the 
faith  of  a  private  agreement  with  the  insolvent,  securing 
to  the  creditor  an  additional  advantage — it  was  held,  that 
the  agreement  was  fraudulent  and  void.  So,  in  Leicester^ 
V.  Rose  {b),  it  was  decided,  that,  if  a  creditor  of  an  insol- 
vent executes  a  general  composition  deed,  in  consideration 
of  a  particular  creditor  first  executing  it,  any  assurance  or 
security  given  to  the  latter  for  his  proportion  beyond  the 
rest,  and  unknown  to  the  former,  is  fraudulent  and  void; 
and  here,  the  other  creditors  could  not  know  that  the 
plaintiffs  had  a  demand  on  the  defendant  for  the  amount  of 
the  note  in  question,  as  they  had  only  inserted  156/.  in  the 
schedule  as  being  the  amount  of  their  debt,  and  on  which 
they  agreed  to  accept  the  composition.  In  Holmer  v.  Viner, 
the  bUls  which  formed  part  of  the  creditor's  demand,  and 
which  he  did  not  prove  under  the  deed  of  compositioa, 
were  not  due  at  the  time  the  deed  was  executed;  whilst 
the  bill  in  question  was  due  a  week  before;  and  yet.  Lord 
Kenyon  said,  that  the  creditor  could  not  split  his  de* 
mands  and  come  in  under  the  composition  deed  for  part, 
and  sue  for  the  remainder  at  a  subsequent  time.     In  Cecil 

(a)  4  Term  Rep.  166.  (6)  4  East,  372. 
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V.  IHaUiowt  Mr«  Baron  Hoiham  said  (a):  '<  Where  there         It^. 
is  a  composition  to  take  a  smaller  sum  than  the  whole      ^[^^'"^ 
debt,  a  creditor  signing  it  cannot  afterwards  claim  any  v, 

other  debt  then  due  to  him;  and  a  composition,  by 
which  creditors  agree  td  take  the  effect  of  their  respec* 
tive  demands  in  a  less  beneficial  manner  than  they  were 
before  entitled  to,  and  to  sign  a  false  schedule  in  order  to 
iddwee  them  to  come  into  that  measure,  is  to  deoeive  and 
defraiMi  them.**  So^  in  Harrhy  ▼.  Wall  {b\  where  a  ere* 
ditor  signed  add  exelcated  a  composition  deed,  although 
he  did  not  set  the  am<mnt  of  his  debt  opposite  to  his  name 
in  the  deed^  yet  he  was  held  to  be  bound  by  the  terms  of 
the  eomipdsifion,  to  the  amount  of  his  then  existing  debti 
With  respect  to  the  case  of  Payler  v.  Homershamf  which 
has  been  relied  6n  for  the  pUdhtiffs,  it  merely  decided^ 
that,  if  the  pvorisions  in  li  deed  are,  upon  the  face  of  them, 
applicable  to  two  different  items,  it  may  be  averred  iif 
pleading,  to  which  of  the  t#o  ihey  were  intended  to  be  ap« 
plied*'  H^re,  however,  the  creditors  who  signed  the  sche- 
dule represented  the  amount  set  opposite  tlieir  respective 
names  as  the  whole  of  their  demands  on  the  defendant^ 
and  the  plakitiffs  must  be  bound  by  it,  otherwise  it  would 
be  a  fraud  on  die  sureties,  who  were  ihduced  to  become 
responsible  for  the  payment  of  the  last  instalment,  on  the 
ground  that  the  whole  of  the  defendant's  debts  were  in- 
cluded in  the  schedule;  and  the  other  creditors  were  also 
led  to  believe  that  the  plaintiffs  had  taken  the  oompositinn 
for  the  whole  of  their  dema^l. 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant  Jones^  m  sup- 
port of  the  rule.  —  Although  it  must  be  admitted  that 
fraud  will  vitiate  every  transaction,  yet,  here,  there  was  na 
fraud  in  fact;  for,  the  plaintiffs  only  wished  to  obtain  pay- 
ment of  the  bill  iff  question  from  Murphy ,  the  acceptor, 

(«)  1  Anstr.  203.  (6)  1  Bam.  &.  Aid.  ia3. 
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1829;         and  accordingly  specified  the  amount  of  the  sum  opposite  to 
their  names  in  the  schedule,  for  which  they  airreed  to  com- 

Britten  ^  '  .        •'    o 

V.  pound,  and  which  was  according  to  the  terms  mentioned 

in  the  recital  of  the  deed,  by  which  the  general  words  in  the 
release  must  be  restricted  and  controlled.  The  cases  relied 
on  for  the  defendant  cannot  avail  him,  as  they  are  inappli- 
cable to  the  circumstances  of  this  t:ase;  for  in  those  cases 
the  agreements  were  held  void,  either  on  the  ground  of 
fraud,  or  that  the  creditors  had  expressly  contracted  to  com-> 
pound  for  the  whole  of  their  debts;  whilst,  here,  the  phun- 
tiffs  were  limited  to  the  amount  of  those  inserted  opposite 
their  names  in  the  schedule.  In  Leicester  v.  Rose,  all 
the  creditors  engaged  to  accept  payment  of  their  whole 
debts.  But,  in  Paylery.  Homersham,  although  the  deed  re- 
cited that  the  creditors  had  agreed  to  take  fifteen  shillings 
in  the  pound  upon  the  whole  of  their  respective  debts,  and 
the  release  contained  words  equally  large  and  extensive  as 
in  the  present  case ;  yet,  the  Court  held,  that  a  creditor 
might  compound  for  a  part  of  his  demand  only,  on  the 
ground,  that  the  general  words  in  the  release  were  re« 
^trained  by  the  previous  recital  in  the  deed.  That  case  is 
not  only  in  point  for  the  plaintiffs,  but  was  confirmed  and 
acted  on  by  Lord  Chief  Justice  Besi,  at  GuildhaU,  in  the 
late  case  of  of  Fennell  and  Others  v.  Day  (a)*  There, 
the  plaintifiTs  proved  the  receipt  of  a  sum  by  the  defend- 
ant for  their  use.  The  defendant  then  proved  a  general 
release  by  deed,  in  the  usual  form,  dated  and  executed  by 
the  plaintiffs  after  the  payment  to  the  defendant.  On  the 
release,  the  sum  of  S251,  4^.  6cf.  was  written  opposite  the 
plaintiffs'  names.  Upon  this,  they  proposed  to  give  in  evi- 
dence, two  promissory  notes  of  which  the  defendant  was  the 
maker,  and  the  plaintiffs  the  payees,  dated  before  the 
payment  of  the  sum  to  the  defendant,  to  recover  which 
the  action  was  brought,  and  amounting  together  to  the 

(fl)  C.  P.  A%  Ut,  1828. 
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precise  sum  of  8251, 4a.  6d. ;  upon  which  it  was  objected  for  1829. 
the  defendanti  that  the  notes  were  not  admissible  in  evi- 
dence to  alter  or  control  the  deed:  But  the  Lord  Chief 
Justice  decided  that  they  might  be  received^  and  said,  that 
he  was  of  opinion  that  the  case  of  Payler  v.  Homersham 
was  in  pointy  as  it  established  the  principle,  that  general 
words  in  a  deed  might  be  restrained  by  the  recital ;  other- 
wise, parties  might  release  rights  of  which  they  were  ig-^ 
Borant,  and,  intending  to  discharge  one  debt,  would  dis- 
charge another:  and  the  Jury  found  a  verdict  for  the 
plaintiffs..  In  Harrhy  v.  Wall^  there  was  manifest  fraud; 
as  the  claimant  on  the  note  refused  to  specify  the  amount 
of  his  debt,  or  to  put  any  sum  opposite  to  his  name  in  the 
deed,  although  the  note  on  which  the  debt  was  found- 
ed was  in  the  hands  of  his  own  bankers  at  the  time; 
and,  in  the  report  of  that  case  at  NiH  Pfius,  Lord  Et' 
lenborough  said  (a) :  '*  If  a  creditor  signs  a  deed  of  this 
mature,  and  declines  to  specify  the  amount  of  the  debt  for 
which  he  compounds,  he  should  not  subscribe  his  name  in 
an  unqualified  manner,  which  may  have  the  effect  of  in- 
ducing others  to  sign,  under  the  impression  that  he  has 
compounded  for  the  whole  of  his  demand.'*  Here,  how- 
ever, the  plaintiffs  specified  in  the  schedule  the  amount  of 
the  debt  to  which  they  intended  the  release  to  apply,  and 
it  was  not  done  with  a  view  to  mislead  or  defraud  the 
other  creditors.  In  Cecil  v.  Plaistow,  the  proceedings 
were  in  a  Court  of  equity,  and  instituted  on  behalf  of  a 
married  woman,  who  had  been  improperly  induced  to  join 
her  husband  in  the  security  on  the  composition,  and  there 
were  no  words  of  restriction  in  the  deed.  In  Holmer  v. 
Viner,  there  was  clear  evidence  of  fraud,  as  the  drawer  of 
the  bill  was  about  to  make  the  defendant  a  bankrupt,  but 
was  prevailed  on  by  the  plaintiff^  to  compel  him  to  execute 
the  composition  deed.  Here,  however,  the  plaintiffs  had 
a  distinct  and  separate  demand  against  the  acceptor  of  the 

(a)  2  Stark.  Rep.  198. 
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1829.         bill,  and  they  had  a  right  to  limit  their  demand  on  the  de*' 

Britten      fendant  to  the  amount  specified  in  the  schedule ;  for,  the 

^'  securities  were  wholly  distinct.     Their  immediate  reme- 

Uuuiics* 

dy  was  against  the  acceptor;  and,  as  the  defendant  request- 
ed that  the  bill  should  not  be  included  in  the  schedule^ 
there  was  no  fraud  as  against  him  or  his  creditors,  as  the 
property  of  their  debtor  was  not  affected  by  the  transac- 
tion. If  the  plaintiffi'  demand  bad  arisen  on  a  bond,  in-* 
stead  of  a  bill  of  exchange,  the  defendant  must  either  have 
pleaded  payment,  accord  and  satisfaction,  or  a  release. 
The  two  former  could  not  have  availed  him;  and,  if  he  had 
pleaded  the  latter,  and  the  release  were  given  in  evidence, 
as  the  only  sum  mentioned  in  the  deed  in  which  it  was  con- 
tained was  156/.,  it  could  only  apply  to  that  sum,  and  not  to 
that  which  the  plaintiffs  sought  to  recover  in  this  action* 
This  may  be  assimilated  to  a  case  of  bankruptcy ;  and  in 
Harley  v.  Greenwood  (a),  it  was  held,  that  the  election  of 
a  creditor  to  take  the  benefit  of  a  commission  is  confined 
to  the  debt  actually  proved,  and  does  not  extend  to  distinct 
debts  ejusdetn  generis  due  at  the  same  time.  So,  here,  the 
plaintiffs  might  elect  to  take  a  composition  quoad  one  debt, 
but  not  as  to  another  which  was  distinct  and  independent 
of  the  former.  As,  therefore,  the  plaintiffs  obtained  no 
new  security,  and  did  not  split  an  entire  demand,  and 
there  was  no  fraud  on  the  defendant  or  the  other  credit* 
ors,  they  are  entitled  to  recover  on  the  bill  in  question,  as 
they  only  meant  to  receive  a  composition  on  the  amount 
of  the  bill  inserted  in  the  schedule,  but  to  leave  the  other 
untouched.^ 

Lord  Chief  Justice  Best. — I  still  continue  to  entertain 
the  same  opinion  I  formed  at  the  trial;  and  I  there  came 
to  the  conclusion  I  did,  independently  of  the  terms  of  the 
composition  deed ;  and,  on  now  adverting  to  that  instru- 
ment, ray  opinion  is  fortified  and  confirmed.     It  was  evi- 

(o)  5  Barn.  &  Aid.  9^. 
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dently  the  intention  of  the  parties,  that  the  defendant         1829. 
should  be  rdeased  from  all  the  then  exbtini;  demands  of      7^  " 

®  Brittrn 

those  creditors  who  signed  th^  deed.  I  do  not  feel  myself 
embarrassed  by  my  own  decision  in  FenneU  v.  Day;  and 
although  it  is  said,  that  I  decided  Chat  case  on  the  autho- 
rity of  Payler  v.  Homersham^  yet  I  merely  held  that  the 
general  words  of  a  deed  might  be  restrained  by  the  recit- 
al, according  to  the  principle  established  by  that  case ;  and 
that  a  debtor  might  make  a  composition  for  a  portion  of 
his  debts,  where  all  the  other  creditors  are  cognizant  of 
the  fact*  But,  the  question  now  before  us  was  not  raised 
m  that  case,  and  is,  in  terms,  whether  one  creditor  can  split 
his  debt,  or  divide  his  demand  on  his  debtor,  without  men- 
tioning the  circumstance  to  the  other  creditors  who  con- 
sent to  sign  the  deed  of  composition.  If  he  does  so  clan- 
destinely, and  they  remain  in  ignorance  of  the  fact,  it  is 
clearly  a  fraud  upon  them.  I  do  not,  however,  mean  to 
impute  moral  fraud  to  the  defendant,  but  it  is  a  fraud  in 
point  of  law;  and  a  practice  of  this  description,  if  sanction- 
ed, would  tend,  in  a  great  measure  to  encourage  gross 
fraud.  Considering,  therefore,  that  the  case  of  Payler  v. 
Homeraham  is  altogether  beside  the  present  question,  I 
think  the  nonsuit  was  proper,  and  that  it  may  be  sup- 
ported on  the  authority  of  other  decisions.  I  acted  on  that 
of  Holmer  v.  Viner,  whicii  is  not  to  be  considered  as  a 
mere  decision  at  Nisi  Prius^  as  it  appears  that  the  plain- 
tiff, against  whom  the  Jury  found  a  verdict,  afterwards 
moved  for  a  new  trial,  which  was  refused,  as  the  Court  of 
King's  Bench  agreed  in  opinion  with  Lord  Kenyan,  and 
adopted  his  ruling  at  the  trial.  There,  the  plaintiff  had 
two  demands,  and,  having  signed  the  deed  of  composition 
for  one  only,  and  not  for  the  other.  Lord  Kenyan  said, 
*'  That  it  was  not  to  be  allowed,  that  a  party,  having  several 
demands  against  an  insolvent  person,  should  split  those 
demands,  and  come  in  under  the  composition  deed  for 
part,  and  sue  for  the  remainder  at  a  subsequent  time;**  and 
he  assigned  as  a  reason,  that  it  would  be  a  fraud  upon  the 
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i829.        Other  creditors,  as  well  as  an  oppression  of  the  debtor,  who 
Britten       ^^^  given  up  all  his  property  to  constitute  a  fund  for  their 
V*  benefit.     That  language  applies  expressly  to  the  present 

case,  and  no  decision  has  been  cited  as  tending  to  control  or 
refute  it.  In  Leicester  v.  Roae^  it  was  held,  that  the  taking  a 
different  security  from  the  debtor  by  some  of  the  creditors, 
was  a  fraud  on  the  others,  as  they  ought  all  to  be  placed 
in  the  same  situation ;  and  that  where  the  creditors  in  ge- 
neral have  bargained  for  an  equality  of  benefit  and  mu- 
tuality of  security,  it  was  not  competent  for  one  of  them  to 
secure  any  partial  benefit  or  security  to  himself.  The  case 
of  Harrhy  v.  Wall  does  not  bear  very  strongly  on  the 
present,  as  there  the  deed  was  executed  in  blank,  the  cre- 
ditor not  having  set  the  amount  of  his  debt  opposite  to 
his  name;  and,  in  Cecil  v.  Plaistow,  the  Court  oi Exche- 
quer acted  on  the  principle  which  I  adopted  at  Nisi  Prius, 
and  am  now  disposed  to  uphold,  viz.  that,  where  a  creditor 
obtains  from  his  debtor  a  new  or  separate  security  for  part  of 
his  demand,  and  takes  the  composition  for  the  other  part 
only,  it  is  a  fraud  on  the  other  creditors;  for,  as  was  said  by 
Mr.  Baron  Floiham,  ''  it  is  an  unfair  attempt  to  gain  a  su- 
perior advantage  over  them,  by  a  fraudulent  concealment 
of  the  truth.*'  Here,  therefore,  the  plaintiffs  ought  not 
to  have  signed  the  deed  for  a  less  sum  than  was  actually 
due  to  them  from  the  defendant;  and  the  full  amount 
of  their  demand  should  have  been  inserted  in  the  sche- 
dule, otherwise  the  other  creditors  might  have  been 
entrapped,  or  induced  to  sign  the  deed  by  being  led 
to  believe  that  the  whole  of  the  plaintiffs*  demand  was 
inserted  therein.  Therefore,  without  requiring  the  aid 
of  any  authority  on  the  subject,  the  principle  applicable 
to  this  case  appears  to  be,  that,  where  several  creditors 
meet  and  agree  to  sign  a  composition  deed,  they  must 
be  all  supposed  to  stand  in  the  same  situation,  and  one 
ought  not  to  conceal  any  circumstance  from  the  others, 
so  that  he  may  gain  an  advantage  by  such  concealment;  and, 
if  he  does,  it  operates  as  a  fraud  upon  them.    Here,  the 
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plaintifis  agreed  to  take  ten  shillings  in  the  pound  from  the         1829. 
defendant.     The  other  creditors  misht  thereby  be  induced       „    ' 

Brittem 

to  belieTe  that  it  was  as  much  as  his  estate  could  pay^  and  ^^  «. 
that  it  was  therefore  useless  for  them  to  stand  out  for  their 
demand  in  full,  or  require  twenty  shillings  in  the  pound, 
when  the  plaintiffs  said  that  they  were  willing  to  accept 
ten;  and,  if  they  were  led  to  suppose  that  the  plaintiffs  sign- 
ed for  the  whole  of  their  demand,  when,  in  point  of  fact, 
they  did  not  sign  for  one  third,  it  was  impossible  for  the 
other  creditors  to  form  a  fair  or  correct  judgment  on  the 
subject.  At  all  events,  the  plaintiffs'  remedy  was  against 
Murphy  as  the  acceptor  of  the  bill,  and  they  ought  not  to 
have  sought  to  recover  its  amount  from  the  defendant, 
as  the  drawer ;  as  they  looked  to  Murphy  alone,  expect- 
ing that  he  would  pay  it.  Independently,  therefore,  of 
the  terms  of  the  deed,  I  am  clearly  of  opinion,  that,  if  we 
decided  in  favour  of  the  plaintiffs*  claim,  we  should  establish 
a  rule  that  would  lead  to  the  grossest  fraud  in  the  execu- 
tion of  instruments  of  this  nature.  As  to  the  analogy 
that  has  been  supposed  to  exist  between  cases  of  bank- 
ruptcy, and  those  of  parties  compounding  with  their  cre- 
ditors, it  does  not  appear  to  me  to  apply.  In  the  former 
case,  there  is  no  undertaking  or  agreement  between  the 
creditors,  that  each  shall  be  placed  in  the  same  situation. 
There  is  no  previous  meeting,  but  the  property  of  the 
bankrupt  is  vested  in  the  petitioning  creditor,  who  acts  on 
his  own  responsibility;  and  the  other  creditors  do  not  re- 
ly upon,  nor  are  they  influenced  by,  his  judgment.  Here, 
however,  the  only  question  is,  whether,  upon  looking  at 
the  terms  of  this  deed,  even  with  that  degree  of  refinement 
with  which  it  is  impossible  for  common  sense  to  keep 
pace,  it  is  not  evident  that  the  other  creditors  were  led  to 
suppose  that  the  plaintiffs  had  compounded  for  all  their 
demanch  on  the  defendant,  and  that  the  full  amount 
was  inserted  in  the  schedule.  It  has  been  insisted,  how- 
ever, that  the  words  '*  upon  and  in  respect  of  our  said  se- 
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1929.         held  the  bill  in  question  at  the  time  the  above  deed  was 
^T"*     ^      executed :  and  it  was  contended,  for  the  defendant^  that 

Britten        ^  ' 

V.  it  was  an  answer  to  the  action ;  and  the  case  of  Holmer  v. 

Viner  {a)  was  relied  on,  to  shew,  that,  where  a  party  has 
several  demands,  on  different  accounts,  against  a  person 
who  becomes  insolvent,  and  he  consents  to  execute  a  deed 
of  composition,  he  cannot  be  allowed  to  split  his  demand, 
and,  by  proving  only  part  under  the  deed  of  composition, 
to  sue  for  the  remainder  at  a  subsequent  time. 

For  the  plaintiffs,  the  case  of  Payler  v.  Homersham  {b) 
was  relied  on,  to  shew,  that  the  general  words  of  the  re- 
lease contained  in  the  deed  were  restrained  by  the  recital, 
that  the  defendant  was  indebted  to  the  creditors  in  the 
several  sums  mentioned  and  set  forth  in  the  first  column 
of  figures  set  opposite  to  their  respective  names  in  the 
schedule  thereunder  written ;  and  that  the  plaintiffs  did 
not  release  aay  greater  sum  than  that  so  set  opposite  their 
names. 

The  Lord  Chief  Justice,  however,  was  of  opinion,  on 
the  authority  of  Holmer  v.  Vinery  that  the  plaintiffs  could 
not  split  or  sever  their  demand,  and  that  it  was,  in  point 
of  law,  a  fraud  upon  the  other  creditors,  who  might  have 
been  led  to  suppose  that  the  plaintiffs  had,  under  the 
terms  of  the  deed,  engaged  to  receive  a  composition  upon 
the  whole  of  their  claims,  when,  in  point  of  fact,  they  were 
receiving  it  only  on  a  part;  and  he  accordingly  directed  a 
nonsuit,  reserving  to  the  plaintiffs  leave  to  move  to  set  it 
aside,  and  that  a  verdict  might  be  entered  for  them,  in  case 
the  Court  should  be  of  opinion  that  the  plaintiffs  were, 
under  the  circumstances,  entitled  to  recover  the  amount  of 
the  bill  in  question. 

Mr.  Serjeant  Taddij^  in  the  last  Term,  accordingly  ob- 
tained a  rule  niA^  on  the  ground,  that  the  plaintiffs  had 

(fl)  I  Esp.  Rep.  131.  (6)  4  Mau.  &  Sclw.  423. 
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been  guilty  of  no  fraud  in  law,  as  they  only  intended  to  com-         1829. 
pound  for  the  amount  of  the  bill  drawn  by  the  defendant       brittbx 
on  Daumeey^  on  the  belief  that  the  bill  in  question  would  ^ 

HUGHEI. 

be  pud  hy  Murphy^  the  acceptor;  and^  therefore,  they  bad 
not  included  it  in  the  schedule.  They  only  meant  that 
the  release  should  operate  in  discharge  of  the  amount  of 
the  sum  mentioned  in  that  schedule,  and  not  to  all  the  de- 
mands they  might  have  on  the  defendant  independently  of 
that  debt.  The  bill  in  question  must  be  considered  as  an 
mitra  or  private  security,  for  which  the  plaintiffs  had  a 
remedy  against  a  third  party  at  the  time  the  deed  was  ex- 
ecuted, and  for  which  the  defendant  was  liable,  in  case  of 
their  failure  against  the  acceptor;  and  the  deed  in  ques- 
tion only  contained  specific  provisions  as  to  the  debts  enu<« 
merated  and  specified  in  the  schedule  thereto  annexed; 
and  the  Court  cannot  enlarge  its  construction  so  as  to  ren- 
der it  operative  beyond  such  specified  demands* 

Mr.  Seijeant  Wilde  now  shewed  cause. — Admitting  that 
the  general  words  of  a  deed  may  be  restrained  or  con- 
trolled by  a  particular  recital ;  yet,  here,  the  obvious  mean- 
ing of  the  parties  was,  that  all  the  defendant's  creditors 
should  receive  ten  shillings  in  the  pound,  in  full  of  their  re- 
spective demands;  and  that,  on  giving  security  for  the  pay- 
ment of  such  sum,  the  debtor  should  be  freed  from  all  his 
liability.  The  defendant  proposed  to  pay  his  several  cre- 
ditors ten  shillings  in  the  pound,  in  full  for  their  respective 
debts.  That  must  be  taken  to  mean  the  whole  of  such 
debts,  and  the  full  amount  due  to  each  creditor  should  have 
been  inserted  in  the  schedule:  the  release,  which  is  in  the 
most  general  terms,  discharges  the  defendant  from  all  bills, 
notes,  and  sums  of  money,  and  also  from  any  debt,  claun, 
or  demand,  in  respect  of  any  security,  account,  or  reckon- 
ing, then  standing  between  the  creditors  and  the  defend- 
ant; by  which  the  liability  of  the  latter,  as  the  drawer 
of  the  bill  in  question,   was  clearly  discharged;  and  it 

VOL.  III.  o 
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1829.         been  since  universally    adopted,   and  is   still  acted  up- 
on.   It  appears  to  me,  that  no  person  of  common  sense 
V.  can  read  this  deed,  without   saying  that   the  object  of 

all  the  parties  was,  that  the  defendant  should  be  dis- 
charged from  all  existing  debts  then  due  to  those  credi* 
tors  who  agreed  to  accept  the  composition,  and  afterwards 
signed  the  deed.  The  persons  who  agreed  to  become 
sureties  for  the  defendant  for  the  payment  of  the  last  in- 
stalment, would  not  have  done  so,  if  they  had  not  thought 
that  he  was  to  be  discharged  from  all  the  then  ex- 
isting demands  of  his  creditors;  and  that,  when  they  had 
signed  the  deed,  he  would  go  forth  to  the  world  a  frefe 
man :  and  not  that  he  should  be  afterwards  liable  to  be 
called  on  for  a  debt  actually  due  and  owing  to  the  plain- 
tiffs at  the  time  the  deed  was  executed.  Although  there 
might  have  been  an  agreement  between  the  plaintiffs  and 
the  defendant,  that  the  former  might  endeavour  to  pro- 
cure payment  from  Murphy,  the  acceptor  of  the  bill,  yet^ 
if  they  found  that  there  was  no  chance  of  succeeding 
against  him,  they  ought  not  to  be  allowed  to  resort  to  the 
defendant.  I,  therefore,  think  that  there  is  no  ground  to 
disturb  this  nonsuit. 

Mr.  Justice  Burrough. — I  also  think  that  this  non- 
suit was  perfectly  right.  We  ought  not  to  allow  a  lax  con- 
struction of  deeds  of  this  description,  which  are  execut- 
ed on  the  supposition  that  all  the  creditors  are  to  stand 
in  the  same  situation ;  and,  here,  it  is  quite  clear  that  all 
those  who  signed  the  deed  meant  that  the  defendant 
should  be  released  from  the  whole  of  the  demands  which 
they  then  had  against  him;  if  so,  the  full  amount  of  the 
plaintiffs'  debt  should  have  been  inserted  in  the  schedule; 
for,  as  the  deed  recites  at  the  commencement,  that  the  de- 
fendant was  indebted  to  his  creditors  in  the  several  sums 
mentioned  in  the  schedule,  it  is  the  only  exception  speci- 
fied in  the  deed,  which  is  general  in  every  other  respect, 
and,  therefore,  shews  that  no  other  exception  ought  to  be 
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implied.  It  is  the  peculiar  province  of  Courts  of  laW|  to 
put  a  legal  construction  on  policies  of  assurancci  charter* 
parties,  and  other  instruments  of  a  like  description.  In  the 
late  case  of  WUhingion  v.  Herring  (a),  we  were  called  upon 
to  construe  the  nature  and  effect  of  a  power  of  attorney, 
which  we  held  to  give  authority  to  an  agent  abroad  to  raise 
money  on  account  of  his  principals,  although  no  such  pow« 
er  was  expressed  in  the  deed ;  but,  the  words  were  of  the 
most  extensive  nature,  and  there  was  nothing  to  narrow  or 
control  them.  So,  here,  the  release  is  framed  in  the  most 
extensive  words  possible,  and  is  not  controlled  by  the  reci- 
tal, or  by  any  other  part  of  the  deed.  By  the  release,  the 
defendant  was  discharged  from  all  existing  demands 
which  the  creditors  who  signed  it  had  against  him ;  and 
when  they  had  done  so,  he  was,  from  that  moment,  to  be 
considered  as  free.  The  plaintiffs  having  sued  the  de- 
fendant in  assumpsit  as  the  drawer  of  the  bill,  the  deed 
was  properly  given  in  evidence  under  the  general  issue; 
and,  when  produced,  was  conclusive  against  them,  as,  by 
the  terms  of  the  release  therein  contained,  the  defendant 
was  discharged  from  all  existing  bills,  notes,  securities, 
and  other  demands,  which  they  had  against  him  before 
and  at  the  time  of  signing  the  deed. 

Mr.  Justice  Gaselee. — Although  I  am  not  prepared 
to  concur  with  the  Court  in  the  decision  they  have  just 
pronounced,  I  am  far  from  regretting  the  conclusion  to 
which  they  have  arrived :  because  the  rule  they  have  laid 
down  will  be  most  beneficial  to  the  public  at  large,  as  it 
will  tend  to  prevent  fraud  in  the  execution  of  instruments 
of  this  nature.  I  admit,  that,  by  a  deed  of  composition, 
a  debtor  should  be  discharged  from  all  the  demands  of 
the  creditors  who  sign  it.  But,  I  very  much  doubt  whe« 
ther,  by  the  authorities  as  they  now  stand,  we  are  war- 
ranted in  so  holding.     The  case  of  Hohner  v.  Finer,  cer- 

(a)  Ante,  p.  30. 
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)829.        tfldniy  b^ars  a  near  resembflance  to  the  present ;  but,  tHere^ 

Brittki       ^^^  debtor  gave  up  the  whole  of  bis  property,  as  be  exe- 
V-  Cuted  an  assignment  of  all  his  effects  to  trustees,  for  the 

benefit  of  the  creditors  at  large.  Here,  however,  it  does 
not  appeal*  that  the  defendant  gave  up  his  property  i 
for,  the  creditors  who  signed  the  composition  deed,  agreed 
to  take  his  own  notes  for  the  four  first  instattnentsr,  pay« 
khh  at  four,  eight,  twelve,  and  fifteeh  months,  and  the 
last  instalment  only  was  secured.  Which  merely  aihouhted 
to  one  shilling  and  six-petice  in  the  pound,  as  being  the 
residue  of  the  composition.  In  L^cester  v.  Rose^  there 
was  a  private  stipulation  between  some  of  the  creditoni 
and  the  insolvent,  thait  he  should  procure  them  a  collate-* 
^al  security,  sufficient  to  cover  the  whole  of  their  demand  i 
which  was  a  frauet  on  the  rest  of  the  creditors,  because, 
they  having  heM  out  to  the  latter  that  they  would  come 
in  under  the  general  agreement,  had,  notwithstanding^ 
Stipulated  for  a  iiirthet  partial  betiefit  to  themselves. 
These  cases,  therefore,  appear  to  me  to  be  distinguishable 
from  the  present,  whilst  that  of  Payler  v.  Hamersham  is 
directly  in  point;  and  I  doubt  whether  we  ought  tb  over* 
YvXe  Jt,  which  W6  shall  in  efibct  do  by  the  present  decii- 
sion.  There,  a  release  contained  in  a  deed,  which  recited 
that  the  defendant  stood  indebted  to  his  creditors  in  the 
several  sums  s6t  against  tdeir  respective  names,  and  that 
Ihey  had  agreed  to  take  of  the  defendant  fifteen  shilling^ 
in  the  pound  upon  the  whole  of  their  respective  debts, 
whereby  the  creditors^  in  consideration  of  the  said  fifteen 
shiltings  in  the  potiiri  paid  to  them  before  executing  the 
release',  each  and  every  of  them  did  release  the  defen^nt 
from  allmanner  of  actions,  debts,  claims  and  demands,  in  law 
and  equity,  which  they,  or  any  or  either  of  them,  had  against 
Mm,  or  thereafter  couldj  should,  or  might  have,  by  reason 
of  any  thing  from  the  beginning  of  the  world  id  the  date 
of  the  release — and  it  was  held  to  release  nothing  but 
their  respective  debts,  and  all  actions  and  demands  touch- 
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ing  tbem.  TbereforCi  wbere«  to  an  action  of  debt  brougbt         1829. 
by   tbe  plaintiffs  on  the   defendant's  bond5   the   latter 
pleaded  this  release;  it  was  held^  that  the  plaintiffs  might  v, 

reply^  that  the  bond  was  given  by  the  defendant  with 
others,  as  a  security  for  the  re-payment  of  bills  drawn  upon 
them  by  tbe  defendant,  and  for  monies  advanced  to  him; 
and  that  the  sum  set  against  their  names  in  the  release 
was  due  to  them  from  the  defendant  on  the  day  of  the 
release  on  his  own  account,  and  the  monies  intended  to 
be  secured  by  the  bond,  although  part  was  due  at  the 
time  of  executiDg  the  release,  were  not,  nor  was  any  part, 
included,  or  meant  by  them,  or  by  the  defendant,  to  be  in- 
duded  in  the  sum  set  against  their  names,  or  in  the  re^ 
lease : — ^The  Court  came  to  that  conclusion,  on  the  principle 
that  the  general  words  of  a  release  had  reference  to,  and 
might  be  restrained  by,  the  particular  recital;  and  Lord 
EUenbtfraugh  said:  **  Common  sense  requires  that  it  should 
be  so;  and,  in  order  to  construe  any  instrument  truly,  you 
must  have  regard  to  all  its  parts,  and  most  especially  to 
the  particular  words  of  it."  Here,  the  recital  in  the  deed 
shews  the  sums  to  which  the  release  was  to  apply,  viz, 
those  set  forth  in  the  schedule ;  and  the  words  of  the  re- 
lease in  Payler  v.  Homersham  were  as  general  and  ex- 
tensive as  in  this  case.  This  Court  also  held,  in  PearsaU 
V.  Summersett  (a),  that  the  extent  of  the  condition  of  an 
indemnity  bond  might  be  restrained  by  the  previous  re- 
citals, although  the  words  of  the  condition  imported  a 
larger  liability  than  the  recitals  contemplated ;  and,  here, 
it  appears  to  me  that  the  agreement  by  the  creditors 
to  accept  ten  shillings  in  the  pound  in  foil  for  their  re* 
spective  debts,  refers  to  the  sums  mentioned  in  the  sche- 
dule, and  not  to  the  debts  generally.  As,  therefore,  I 
feel  it  impossible  to  distinguish  this  case  from  Payler  v. 
Homersham^  I  cannot  fully  concur  with  the  Court  in  the 

(fi)  4TaninC.  593. 
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Britten 

V. 

Hughes. 


conclusion  to  which  they  have  arrived ;  yet,  I  am  happy  to 
say,  that  the  result  will  be  most  beneficial  to  the  public. 

Rule  discharged. 


Monday, 
May  18M. 

The  defendaint, 
%  fen-reeve,  or 
person  having 
the  care  of  cer- 
tain common- 
able lands,  sap- 
poring  the  plain- 
tiff to  be  a  wil- 
ful trespasser, 
caused  him  to 
be  apprehended 
and  taken  before 
a  magistrate, 
who  dismissed 
the  complaint. 
The  plaintiff 
then  brought 
trespass  against 
the  defendant, 
and  obtained  a 
verdict,  which 
the  Court  set 
aside,  and  di« 
rected  a  nonsuit 
to  be  entered, 
on  the  ground, 
that,  as  the  de- 
fien^Utnt  was  act- 
ing under  colour 
of  the  statute  7 
&  8  Oeo,  4,  c 
30,  he  was  en- 
titled to  notice 
of  action  under 
the  41st  section: 
—Held,  also, 
that  he  was  en- 
titled to  his  full 
costs  as  be- 
tween attorney 
and  client,  by 
virtue  of  that 
clause. 


Wright  r.  Wales. 

JL  HIS  was  an  action  of  trespass  and  false  imprisonment. 
At  the  trial,  before  Mr.  Justice  Hohroydy  at  the  last  Sum- 
mer Assizes  for  Suffolk,  it  appeared  that  the  plaintiff  was 
employed  in  making  a  road  over  certain  common  lands,  of 
which  the  defendant,  bls  fen-reeve,  had  the  care;  and,  con- 
sidering the  plaintiff  to  be  a  wilful  trespasser,  he  caused  him 
to  be  apprehended  and  taken  before  a  magistrate,  who  re- 
fused to  receive  the  complaint ;  on  which  the  present  action 
was  brought,  and  the  Jury  found  a  verdict  for  the  plain- 
tiff, leave  being  reserved  to  the  defendant  to  move  the 
Court  to  enter  a  nonsuit.  The  rule  was  obtained  according- 
ly, and  made  absolute  in  the  last  Term,  on  the  ground  that 
the  defendant  was  entitled  to  notice  of  action  under  the 
41st  section  of  the  statute  7  &  8  Geo.  4,  c.  30  (the  mali- 
cious trespass  act),  as  the  defendant  had  reason  to  sup- 
pose that  he  was  acting  under  colour  of  that  statute,  aU 
though  the  plaintiff  was  not,  in  fact,  committing  a  wilful  or 
malicious  injury  at  the  time  he  was  apprehended  (a). 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nm,  that  the  Prothonotary  might  tax  the 
defendant  his  costs,  as  between  attorney  and  client,  under 
the  41st  section  of  the  act;  which,  for  the  protection  of 
persons  acting  in  execution  of  the  act,  enacts,  "  that,  if 
a  verdict  shall  pass  for  the  defendant,  or  the  plaintiff  «/iatf 
become  nonsuit^  or  if,  upon  demurrer,  or  otherwise,  judg* 


(fl)  See  Ante,  Vol.  2,  p.  613. 
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meni  shall  be  given  against  the  plaintiff,  the  defendant  ^  1829 
shall  recover  his  full  costs  as  between  attorney  and  client, 
and  have  the  like  remedy  for  the  same  as  any  defendant 
hath  by  law  in  other  cases."  The  Court  have  already  de- 
cidedi  that  the  defendant  was  entitled  to  the  notice  of  ac- 
tion required  to  be  given  by  that  clause,  and  he  is  conse- 
quently entitled  to  his  costs  in  the  terms  as  prayed. 

Mr.  Seijeant  Storks,  and  Mr.  Serjeant  Bompas,  now 
shewed  cause. — In  order  to  entitle  the  defendant  to  his 
costs  under  the  41st  section,  the  plaintiff  should  have 
been  found  committing  an  offence  against  the  act,  so  as 
to  justify  his  apprehension  under  the  38th  section ;  or  the 
defendant  should  have  been  acting  in  pursuance  of  the 
statute,  so  as  to  entitle  him  to  the  benefit  of  the  41st  sec- 
tion, which  in  fact  he  was  not;  he  merely  supposed  that  he 
was  acting  under  colour  of  the  statute,  and  the  plaintiff 
was  not  a  trespasser  or  offender  within  the  meaning  of 
the  act. 

But,  the  Court  said,  that,  as  they  had  decided  in  the 
kst  Term,  that  the  defendant  was  entitled  to  the  benefit  of 
the  41st  section,  with  respect  to  the  notice,  and  that,  as 
it  had  not  been  given,  the  action  could  not  be  sustained, 
and  that  a  nonsuit  must  be  entered,  it  was  conclusive  on 
the  plaintiff;  and  that  they  saw  no  reason  to  induce  them 
to  believe  that  they  had  come  to  a  wrong  conclusion. 

Rule  absolute. 
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Ma^fh  Garner  v.  Shelley  and  two  Others. 

By  the  rule*  of  a  J.  HIS  was  an  action  of  (Msumpsii.     The  declaration  con- 

FriendlySocietyi        .  iiti/»j 

twelve  persons  tamed  counts  for  money  had  and  received  by  the  defend* 

cho^nasii^com-  ^^^^  ^^  *^®  plaintifTs  use,  and  for  money  due  upon  an  ac- 

mittec,  who  count  stated  between  them. 

were  empower- 
ed to  setde  and  The  causc  Came  on  for  trial  before  Mr.  Justice  Gaselee^ 

grieyaoces,  dif-  &t  the  Isst  Assises  for  the  county  of  Stafford^  when  the  Ju- 

^^putei'  wWch  ^y  ^^""^  *  verdict  for  the  plaintiff— damages,  15/.  9*.,  sub* 

might  arise  re-  ject  to  the  Opinion  of  the  Court  upon  the  following  case : — 

fiursofthe  So- 

an  appeal totwo  "  '^^®  plaintiff  is  a  surgeon  and  apothecary.  In  the  year 

magistrates,  by  1821,  a  Friendly  Society  was  established  at  Yoxall,  sub- 

a  party  grieved  i  .                          .                                                                              ,                   , 

and  each  mem-  ject  to  certain  rules,  orders,  and  regulations,  which  were  in 

three  shillings  duc  manner  allowed,  confirmed,  and  approved,  by  the  Ju8<^ 

Sj's  medi!  ^^^  ^f  ^^^  Pe*^  assembled  at  the   General  Quarter 

ai  attendant.  Scssions  of  the  Pcacc  for  the  county  of  Stafford^  held,  by 

who  had  been  adjournment,  on  the   10th  August ^  183^;  and  the  said 

such  attendant,  ^ ules,  Orders  and  regulations,  as  well  as  the  tables  of  the 

b  "thl!*.^^u-  Society,  were,  on  the  same  day,  deposited  with  the  Clerk 

tee,  without  any  of  the  Peace,  and  enrolled  at  the  same  Sessions.     Among 

and  another  '  thc  Said  rules,  ordcrs,  and  regulations,  are  the  following, 


S^n^U^a    (that  is  to  say)- 


but  against  his        <*  First—'  That  the  Society  was  established  for  the  pur- 
consent,  and  «      .  .  .     .  1  \  \^ 
without  any       posc  of  raising  by  subscription  from  the  several  members 

merabersV  *  thereof,  and  by  voluntary  contributions,  a  stock  or  fund  for 
large.  Disputes  ^1^^}^  mutual  relief  and  maintenance,  in  old  age,  sickness, 

having  anseir  '  . 

respecting  the     and  infirmity,  and  for  the  benefit  of  the  widows  and  re- 

plainUff's  dis- 
missal, upon  an 
application  by 

the  committee  to  two  magistrates,  they  recommended  a  general  meeting  of  the  Society ;  which 
was  convened  accordingly,  and  a  large  majority  of  the  members  voted  for  the  plaintiff,  who 
sued  the  stewards  of  the  Society  for  the  allowance  received  from  the  members  for  his  services 
subsequently  to  his  dismissaL  The  Jury  found,  that  the  committee  did  not  act  bond  fide  in 
dismissing  the  plaintiff: — Held,  that,  as  such  dismissal  was  not  a  grievance  or  dispute  within  the 
jurisdiction  of  the  committee,  the  plaintiff  was  entitled  to  recover  in  an  action  for  money  had 
and  received;  and  that  the  stewards  were  not  bound  to  pay  over  the  allowance  received  from  the 
members,  to  the  person  appointed  in  the  plaintiff's  stead,  although  the  committee  ordered  them  to 
do  so. 


Shrllbt. 
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pretentatiTes  of  deceased  membersy  in  certain  cascsi  and         1829. 
for  no  other  purposes  whatsoever.*  ^■■""^' — ' 

''  Second — '  That  twelve  discreet  and  intelligent  personsi  ». 

members  of  the  Societyi  should  be  annually  chosen  as  a 
committee^  which  committeei  or  any  five  of  them,  includ- 
ing the  stewards,  or  their  proxies,  should  have  the  power 
to  inquire  into,  settle,  and  determine,  all  grievances,  differ- 
ences and  disputes  whatsoever,  which  might  or  should  arise 
relative  to  the  affairs  of  the  Society,  save  and  except  that 
the  parties  aggrieved  might  appeal  to  any  two  magistrates, 
as  empowered  by  the  acts  relating  to  Friendly  Societies. 
That  the  committee,  under  the  control  of  the  high  and 
deputy  stewards,  should  have  power  to  lend  and  dispose 
of  the  Society's  money  at  interest,  in  such  way  and  manner, 
and  in  such  sums,  as  tliey  believed  to  be  most  advanta- 
geous to  the  Society,  taldng  good  and  proper  security  for 
the  same.  That  the  old  committee  should  nominate  and 
appoint  the  persons  composing  the  new  one,  and  six  of 
them  at  least  should  be  annually  changed  by  ballot.  That 
immediately  after  the  new  committee  was  chosen  and  form- 
ed, they,  the  said  committee,  should  agree  upon  and 
appoint  three  sufficient,  discreet,  and  intelligent  persons, 
among  the  twelve  composing  such  committee,  to  act  as  stew- 
ards, the  one  as  high  steward,  the  other  two  as  deputy 
stewards,  to  assist  and  help  him,  the  said  high  steward,  in 
the  execution  of  his  office.  Any  person  refusing  to  serve 
the  office  of  high  steward  should  forfeit  6s»;  and,  refusing 
to  serve  as  deputy  steward,  2s.  Gd.  The  high  steward,  in 
all  matters  of  dispute  or  disagreement,  either  in  the  com- 
mittee or  Society  at  large,  should  always  have  the  power 
and  privilege  of  the  casting  voice;  and,  if  he  should  find 
it  requisite  to  consider  further  the  subject  under  discus- 
sion or  in  dispute,  he  should,  for  that  purpose,  be  at  liberty 
to  withhold  his  determination  for  the  space  of  one  month, 
or  twenty-eight  days,  provided  the  subject  would  admit  of 
such  delay.  That  the  three  stewards  should  give  their  joint 
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1829. 


Garner 

V. 

Shellby. 


bond  to  the  Society  for  the  stock  entrusted  to  then:  care 
and  disposal.  That  they  should  make  up  their  accounts, 
and  deliver  up  every  thing  belonging  to  the  Society  to  the 
succeeding  stewards,  the  next  club  night  after  their  being 
appointed,  or  forfeit  10/.;  and  that  no  action  or  suit  what- 
soever should  be  commenced  without  the  approbation  and 
consent  of  the  committee  (or  the  major  part  oF  them),  the 
high  steward  having  in  that,  as  in  all  other  cases,  the  pri- 
vilege of  the  easting  vote.* 

"  Sixteenth — '  That  each  member  should  pay  three  shill- 
ings annually,  to  the  Society's  doctor,  in  consideration  of 
wUchyincase  of  sickness  or  lameness,  he  should  be  entitled 
to  the  necessary  medicines  and  attendance  his  situation 
might  require.  Every  member  to  pay  the  doctor,  whether 
in  or  out  of  his  limits,  provided  he  resided  not  more  than 
five  statute  miles  from  Yoxall;  and  the  first  payment 
sliould  become  due  on  the  19th  March^  1822.' 

^'  By  the  twenty-third^  three  trustees,  whose  names  were 
therein  mentioned,  were  appointed. 

The  other  rules  and  regulations  did  not  afiect  this  case. 
When  this  society  was  established,  in  1821 ,  the  plaintiff 
was  duly  appointed  the  doctor  to  the  Society,  and  conti- 
nued to  fill  that  situation,  without  any  interruption,  till  tlie 
month  o{  August^  1826;  but,  before  that  time,  complaints 
of  his  negligence  and  misconduct  as  such  doctor  had 
been  made  by  difierent  members  of  the  Society,  to  the 
high  steward,  and  to  some  of  the  members  of  the  com- 
mittee. 

"  On  the  14th  August,  182G,  a  meeting  of  the  committee 
was  held,  at  which  eleven  members  attended.  No  notice 
was  given  of  this  meeting  to  the  plaintifi.  After  the  com- 
mittee had  assembled,  the  plaintiff  was  sent  for,  but  was 
not  at  home  and  did  not  attend.  A  Mr.  Femyhough  was 
also  sent  for.  At  this  meeting,  the  complaints  against  the 
plaintiff  were  discussed,  but  no  evidence  was  given  of  the 
faets,  and  a  vote  for  his  dismissal,  and  the  appointment  of 
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Mr.  Femyhough  was  carried.  Eight  persons  voted  for  1B29. 
Femyhough^  and  two  for  the  plaintiff.  Mr.  Jackson,  the 
then  high  steward,  stated  that  the  meeting  was  called  to 
choose  a  fresh  surgeon  for  the  poor,  in  the  room  of  Mr. 
Gamer  (the  plaintiff),  because  he  had  not  attended  as  he 
ought  to  have  done;  but  it  did  not  appear  whether  any 
notice  had  been  given  of  the  meeting,  or,  if  any,  what  were 
its  contents. 

'*  The  following  is  a  copy  of  the  resolution  of  the  com- 
fluttee: — 

^'^  Resolved,  that  Mr.  John  Garner,  the  surgeon  and 
apothecary  of  the  Society,  be  henceforth  dismissed  from 
thatoflice^  and  that  Mr.  Joseph  Femyhough,  surgeon  and 
apodiecary,  be  appointed  to  succeed  him ;  and  a  proper 
proportion  only  of  the  members'  subscription  to  the  sur- 
geon and  apothecary  be  paid  to  the  said  John  Gamer, 
for  the  period  he  has  acted  as  such,  during  the  present 
year,  to  this  time;  and  that  the  remainder  of  such  sub- 
scription be  paid  over  to  the  said  Joseph  FemyhoughJ* 

**  Also  ordered,  that  a  copy  of  the  following  notice  be 
delivered  to  Mr.  Gamer  forthwith. 

"  *  Sir, — You  are  hereby  informed,  that,  the  committee 
of  the  Yoxall  New  Friendly  Society  having  met  this  day  to 
consider  the  propriety  of  continuing  you  as  surgeon  to  the 
Society,  it  is  agreed  that  your  services  shall  cease  from 
this  day.  I  remain,  for  the  deputy  stewards  and  com- 
mittee,  your's  &c.  .  j^^^^  j^j^^^, 

**  A  copy  of  such  notice  was  delivered  to  the  plaintiff  on 
the  same  or  on  the  following  day.  The  proportion  of  the 
members'  subscription  up  to  that  time  was  paid  to  the 
plaintiff,  who  did  not,  however,  acquiesce  in  the  dismissal, 
but  had  continually  from  thence  attended  as  many  of  the 
members  of  the  Society  as  would  permit  Jiim  to  do  so; 
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1829.         amounting  to  more  than  the  minority:  and  6e?enty-five  of 

"""  them,  the  whole  number  being  from  one  hundred  to  one 

V.  hundred  and  ten,  signed  a  paper  approving  of  him  as  the 

doctor.   It  did  not  appear  when  the  resolution  was  signed. 

On  the  1st  December ^  18£7,  it  had  no  signatures. 

'*  The  learned  Judge  left  it  to  the  Jury  to  say,  whether 
the  proceedings  of  the  committee  were  bond  fide  for  the 
investigation  of  the  complaints,  or  merely  for  the  purpose 
of  getting  rid  of  the  plaintiff  and  appointing  another  me- 
dical man  in  his  stead.  The  Jury  found  the  latter,  and 
said  that  the  plaintiff  was  an  injured  man. 

**  The  plaintiff  had  been  and  then  was  a  member  of  the 
Society. 

'^  The  defendants,  on  the  19th  March,  1837,  were  elect- 
ed stewards  of  the  Society,  and  continued  to  act  as  such 
till  Maffy  18S8;  and,  in  the  early  part  of  that  year,  received 
from  each  of  the  several  members  of  the  Society,  accord- 
ing to  the  usual  course,  the  sum  of  three  shillings  for 
their  respective  payments  to  the  Society's  doctor,  under 
the  sixteenth  rule,  for  one  year,  ending  on  the  19th  March, 
1828,  which  amounted  in  the  whole  to  15/.  9s. 

*'  Upon  the  11th  March^  1828,  the  following  order  was 
made  by  the  committee  and  entered  upon  the  books  of  the 
Society: — 

'* '  At  a  meeting  of  the  stewards  and  committee  of  the 
Yoxall  New  Friendly  Society,  held  at  the  Golden  Cup 
Inn,  in  Yoxall,  this  11th  day  of  March,  1828 — Ordered, 
that  the  sum  of  15/.  9^.  be  paid  to  Mr.  Joseph  Ferny-* 
hough,  surgeon  and  apothecary  to  the  said  Society,  that 
sum  being  the  amount  due  to  him  for  medicines  and  slU 
tendance  for  and  on  the  sick  and  lame  members  thereof. 
We,  the  undersigned  stewards  and  committee  of  thd 
Society  aforesaid  considering  the  said  Mr.  Joseph  Ferny- 
hough  the  legally  appointed  surgeon  and  apothecary  to 


<  YoxaU  New  Friendly  Society,  Dec.  6th,  1827. 
'  It  having  been  agreed,  in  pursuance  of  the  recom- 
mendation of  the  magistrates,  at  their  meeting  at  Wich* 
nor  Bridges f  on  Saturday  last,  that  the  votes  of  the  mem- 
bers should  be  taken  at  the  next  club-meeting,  to  be  held 
on  the  17th  December  instant,  for  a  surgeon  to  the  club, 
you  are  requested  to  attend  to  give  your  vote  on  that  oc- 
casion.* 

"  The  meeting  was  attended  by  the  present  defendants, 
who  were  stewards,  the  rest  of  the  committee,  and  by  a 
very  large  majority  of  the  members  of  the  Society ;  and  at 
such  meeting  fifty-three  voted  for  the  plaintiff,  eleven 
were  neuter,  and  three  voted  for  the  rival  surgeon. 

*'  The  plaintiff,  before  the  action  was  brought,  demanded 
the  above  sum  of  15/.  9s.  of  the  defendants,  who  refused  to 


(<f)  33 Geo.  3,  c.  54.-35  Geo.  3,      Geo.  3,  c.   125.— 59  Geo.  3,  c. 
c.  111.— 43  Geo.  3,  c.  111.-49      128. 
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such  Society;  and,  we  also  further  ratify  and  confirm  bis         ^d^« 
appointment  to  the  said  office,  as  witness  our  hands.' 

"  This  order  was  signed  by  the  high  steward  and  ten 
other  members  of  the  Society. 

**  Disputes  having  arisen  respecting  the  aforesaid  vote  of 
dismimil  of  the  plaintiff,  the  committee  (including  the 
present  defendants),  and  many  members  of  the  Society, 
attended  before  two  of  the  Justices  of  the  Peace  of  the 
county  of  Stafford.  It  was  denied,  on  the  part  of  the  de- 
fendants, that  the  magistrates  had  authority,  under  the 
statutes  (a),  to  settle  the  matter  themselves,  or  make  any 
order  respecting  it;  but,  upon  their  recommendation,  a 
public  meeting  of  the  Society  was  held  on  the  17tb  De^ 
eetnber^  1827,  of  which  the  following  notice  had  be^n 
given. 
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1829.        pay   him,   alleging   that  the  committee  considered   Mr. 
Garner       P^myhough  to  be  the  legal  doctor." 

V.  The  question  for  the  opinion  of  the  Court  was — 

•*  Whether  the  plaintiff  was  entitled  to  recover  from 
the  defendants  the  said  sum  of  15/.  ds.  above  demanded, 
or  any  and  what  part  thereof.  If  the  Court  should  be  of 
opinion  that  the  plaintiff  was  so  entitled,  the  verdict  was 
to  stand  for  such  sum  as  they  should  think  fit ;  if  not,  a 
nonsuit  was  to  be  entered.*' 

The  case  now  came  on  for  argument : — 

Mr.  Serjeant  Spaniie,  for  the  plaintiff. — The  Jury  hav- 
ing found  that  the  plaintiff  was  duly  appointed  the  doctor 
or  medical  attendant  to  the  Society,  on  its  being  established 
in  18S1,  it  was  incumbent  on  the  defendants  to  have  shewn 
that  he  was  legally  dismissed.  The  rules  did  not  empower 
the  committee  to  amove  him  from  his  situation,  their  duties 
being  limited  and  confined  to  the  care  of  the  funds  and 
finances  of  the  company;  for,  the  second  rule  only  empow- 
ers ihem  to  dispose  of  the  society's  money  at  interest,  and  for 
the  old  committee  to  nominate  and  appoint  a  new  one ;  but 
it  is  altogether  silent  as  to  the  appointment  of  a  surgeon  or 
any  other  person  or  officer  than  stewards,  who  were  to  be 
appointed  by  the  new  committee.  Besides,  the  plaintiff 
had  no  notice  of  the  meeting  in  which  the  resolution  for  hb 
dismissal  was  passed ;  and,  even  in  the  case  of  a  corpora- 
tion, who  have  a  power  to  amove  a  member,  such  power 
must  be  exercised  by  an  assembly  duly  convened  by  sum- 
mons. The  King  v.  The  Mayor  of  Doncaster  (a).  The 
learned  Serjeant  was  proceeding  with  his  argument,  when 
he  was  stopped  by  the  Court,  who  called  on  — 

Mr.  Serjeant  Russell^  for  the  defendants. — If  the  rules 
of  a  Friendly  Society  be  framed  in  conformity  with  the  sta- 

(a)  2  Burr.  738.  See  also  The  King  v.  The  Mayor  of  Livcrpooi,  Id.  723. 
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tutes  by  which  it  is  fonned  and  regulated  i  there  can  be  1829. 
no  doubt  but  that  the  committee  may  appoint  and  remove 
any  officer  belonging  to  such  society ;  and  here  the  com- 
mittee had  a  power  to  appoint  a  doctor  or  medical  attend- 
ant; and  they  had,  consequently,  an  authority  to  dismiss 
him  without  the  sanction  or  concurrence  of  the  society  at 
large.  By  the  second  rule,  they  were  empowered  to  in- 
quire into,  settle,  and  determine,  all  grievances,  diffisren- 
ces,  and  disputes  whatsoever,  which  should  arise  relative 
to  the  affairs  of  the  society.  They,  therefore,  had  a  right  to 
dismiss  the  plaintiff,  complaints  having  been  made  as  to 
his  negligence  and  misconduct,  by  several  of  the  members, 
prcYiousIy  to  the  convening  of  the  meeting  at  which  he 
was  dismissed.  But,  even  if  the  plaintiff  were  not  proper- 
ly dismissed,  he  cannot  be  entitled  to  recover  as  against 
ihe  defendants  in  this  action,  as  they  were  restrained  from 
paying  over  the  money  he  now  seeks  to  recover,  by  the  or- 
der of  the  committee  of  the  1 1  th  March,  1 828 ;  and  the 
defendants  were  bound  to  act  in  obedience  to  that  order. 
The  statute  59  Geo.  3,  c.  128,  s.  9,  enacts,  "  that  the  rules 
of  every  Society  or  Institution  formed  under  the  authori- 
ty of  that  act,  shall  contain  provisions  with  respect  to  the 
powers  and  duties  of  the  members  at  large,  and  of  such 
committees  or  officers  as  may  be  appointed  for  the  manag- 
meht  of  the  affairs  of  such  Society,  and  that  such  Society 
should  not  be  subject  to  the  provisions  and  restrictions  of 
the  33  Geo.  3,  as  to  the  appointment  of  committees,  or 
otherwise,  with  respect  to  the  management  of  such  Socie- 
ty ;**  and,  here,  it  appears  that  the  rules  were  duly  confirni- 
ed  and  approved  of  by  the  Justices  at  Sessions.  The  com- 
mittee, therefore,  might  dismiss  the  plaintiff,  if  they  thought 
that  the  person  who  was  to  succeed  him  would  pay  more 
attention  to  the  members  of  the  Society;  but,  actual  com- 
plaints had  been  made  against  him.  Although  it  has  been 
said,  that  he  had  no  notice  previously  to  his  dismissal, 
yet  he  was  sent  for  after  the  committee  hud  atsseniblcd; 
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1829.        and,  as  die  proportion  of  the  members*  subscription  was 
"^"^     '      paid  to  him  up  to  that  day,  and  he  received  it  without 
V.  making  any  objectioni  it  must  be  taken  to  operate  as  a 

submission  to  the  act  of  dismissaL  If  the  plaintiff  had 
felt  himself  aggrieved,  he  ought  to  have  made  his  com^ 
pkint  to  two  magistrates,  under  the  statute  33  Geo.  3,  c. 
54,  8«  15;  and,  although  the  committee  attended  before 
such  Justices,  yet  they  declined  to  act,  but  delegated  their 
authority  to  the  committee,  which  they  ought  not  to  have 
done.  But,  as  Femyhough  was  appointed  to  succeed  the 
plaintiff,  at  the  meeting  in  August,  1826,  and  the  defend- 
ants were  not  elected  stewards  until  the  19th  March, 
18^,  they  are  liable  to  pay  him;  particularly,  as  they  were 
in  terms  directed  to  do  so  by  the  previous  order  of  the 
lltb  March f  and  by  winch  Fernyhough^s  appointment  was 
ratified  and  confirmed.  If,  therefore,  he  were  to  com* 
mence  an  action  against  the  defendants  to  recover  the  sum 
found  to  be  due,  and  directed  by  the  committee  to  be 
paid  to  him,  there  could  be  no  legal  defence ;  and  the 
plaintiff  now  seeks  to  recover  that  identical  sum. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  this 
action  is  maintainable.  In  the  first  place,  it  does  not  ap- 
pear  to  me,  that  the  matter  which  the  conmiittee  have  tak* 
en  upon  themselves  to  decide,  can  be  considered  as  a  griev- 
ance or  dispute  within  the  terms  of  the  second  rule,  or  as 
being  within  their  province  to  determine.  If  they  intended 
to  prefer  a  complaint  against  the  plaintiff,  he  should  have 
had  previous  notice  of  it;  but  it  was  left  to  the  Jury  to  say, 
(and  properly),  whether  the  proceedings  by  the  committee 
were  bondjide,  for  the  investigation  of  the  complaints,  or 
merely  for  the  purpose  of  getting  rid  of  the  plaintiff,  and 
appointing  another  medical  man:  and  they  found  that  it 
was  for  the  latter  purpose  only.  They  have,  therefore, 
found,  in  effect,  that  the  meeting  was  convened  to  dismiss 
the  plaintiff,  and  appoint  another  in  his  stead,  who  was 
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a  friend  of  some  of  the  influential  members.     But  the         1829. 
parties  afterwards  attended  before  two  magistrates,  who      ^    ^^^ 

Gabmrm 

recommended  a  meeting  of  the  society  to  be  held,  which  9. 

was  coDTened  accordingly,  and  it  was  decided  by  a  great 
majority  of  votes,  that  the  plaintiff  should  remain;  and, 
as  that  meeting  was  attended  by  the  defendants  and  the 
rest  of  the  committee,  it  must  be  taken  that  they  acquies- 
ced in  the  recommendation  of  the  magistrates,  and  the 
plaintiff's  rights  were  then  restored  to  hinu  Although  it 
has  been  said,  that,  if  the  defendants  pay  to  the  pkdntiff 
the  sum  sought  to  be  recovered  by  him  in  this  action,  they  ' 
will  be  liable  to  pay  a  like  sum  to  Femyhoughi  yet,  if  they 
pay  him,  they  will  do  so  in  their  own  wrong,  as  I  am  dear- 
ly of  opinion,  that,  under  the  circumstances,  the  plaintiff 
is  entitled  to  recover. 

Mr.  Justice  Pa&k. — ^I  am  of  the  same  ofMnion.  It  ap- 
pears thai  the  society  was  estaUished  for  the  purpose  of 
raising  a  fund  for  the  relief  and  maintenance  of  the  mem- 
bers in  old  age,  sickness,  and  infirmity,  and  ten  times  the 
amount  of  the  sum  which  the  plaintiff  seeks  to  recover, 
has  been  expended  out  of  the  funds  in  the  defence  of  this 
action* 

Mr.  Justice  Burrougu. — I  think  there  should  have 
been  a  summons,  appearance,  and  hearing,  previously  to 
the  dismissal  of  the  plaintiff;  and  it  does  not  appear  by 
the  case  that  it  was  at  all  authorized. 

Mr.  Justice  Gaselee  concurred. 

Posiea  to  the  plaintiff. 
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mS^Sa.  Hcnt  r.  Blaquiere. 

Where  the  wife  J  HJS  was  an  action  of  assumpsit  for  goods  sold  and  de- 

▼orce  a  mmud  Uvered.     Plea — The  general  issue. 

IlntenS  of  thL^  At  the  trial,  before  Lord  Chief  Justice  Best,  at  GuUd- 

Spintuai  Court,  ^//   at  the  Sittings  after  the  last  Michaelmas  Term,  it 

for  adultery  on  t  t       i    /» 

the  part  of  the  appeared,  that  the  defendant,  a  General  in  the  army^  had, 
hewaTordered,  *"  1814,  married  Lady  Harriet,  the  daughter  of  the  Mar- 
by  a  decree  of    q^jg  ^f  Townscfid,  who  had  6,000/.  for  her  fortune;    that, 

that  Court,  to        *  '  '  '  ' 

aUow  her  all-  a  few  years  after  the  marriage,  the  defendant  treated  her 

teriy  payments,  with  Cruelty,  frequently  struck  her,  and  eventually  sent 

to"do*'M°— HeW  ^^^  to  her  former  home,  and  forbade  her  to  enter  his  house 

that  he  was  Ua-  again;  that,  in  the  year  1820,  the  Ecclesiastical  Court 

ble  to  a  trades-        ^  /       ,  -.  ,.  >.  ,  , 

man  for  oeces-  pronounced  a  decree  of  divorce  a  mensa  et  thoro,  on  the 
tTthe  wife:—  ground  of  adultery  committed  by  and  proved  against  the 
Held,  also,  that   defendant — who  was  also  ordered  by  a  decree  for  alimony, 

furniture  for  a  ^        ^  ^  /' 

house  might  be  to  allow  his  wife  380/.  per  annum,  for  her  separate  main- 
nece8saries,pro-  tenancc;  that  the  defendant  had  resided  in  France  ever 
liutobicto!he  ""^®  ^^^  decree;  and  that,  in  1827,  the  plaintiff,  an  up- 
rank  andincome  holsterer  at  Brighton,  furnished  a  house  there  for  Lady 

Harriet,  which,  including  bedding,  &c.,  amounted  to 
489/.,  the  sum  sought  to  be  recovered  by  this  action.  It 
was  also  proved,  that  only  695/.  had  been  received  by 
Lady  Harriet,  on  account  of  alimony,  from  the  date  of  the 
decree  to  the  time  the  furniture  was  supplied ;  and  that 
the  Court  directed  the  alimony  to  be  paid  to  her  quar- 
terly. 

For  the  defendant,  it  was  contended,  that  the  liability 
which  devolved  upon  a  husband,  and  which  was  founded 
on  the  marriage,  must  cease,  when  the  connection  between 
him  and  the  wife  was  partially  dissolved  by  a  divorce  a 
mensd  et  thoro,  which  is  a  legal  separation  between  man 
and  wife,  and  a  recognized  dissolution  of  the  marriage; 
and  that,  in  addition  to  this  dissolution,  the  wife  having 
obtained  an  allowance  of  alimony,  by  the  decree  of  the 
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Ecclesiastical  Courts  no  agency  of  the  husband  could  be         l^^- 
implied  in  the  wife  to  bind  him,  even  for  necessaries;  and         h^^^ 
that  thereby  her  right  to  do  so  was  for  ever  forfeited: 
that  Lady  Harriet  had  made  her  election  by  going  to 
the  Ecclesiastical  Court,  and  by  which  she  lost  her  right 
to  resort  to  a  Court  of  common  law;  and  that  her  only  re- 
medy was  to  endeavour  to  enforce  payment  of  the  alimo- 
ny ;  and  that  a  tradesman  is  bound  to  inquire  into  the 
character  and  circumstances  of  a  female  before  he  gives 
her  credit;  that  a  decree  for  alimony  differs  from  a  case 
where  the  husband  covenants  by  deed  to  allow  the  wife  a 
separate  maintenance,  as  such  decree  is  of  itself  notice  to 
all  mankind^  and  the  effect  of  which  is,  that  the  wife  can  no 
longer  be  considered  as  the  implied  agent  of  the  husband. 
The  Lord  Chief  Justice  was  of  opinion  that  a  divorce 
a  mensd  ei  ihoro  granted  on  the  complaint  of  the  wife  for 
the  infidelity  of  the  husband,  and  a  decree  of  alimony  found- 
ed thtereon,  could  not  so  operate  as  totally  to  destroy  the  re- 
lative situation  of  the  parties;  for  that,  if  they  did,  the  wife 
might  absolutely  starve  in  the  event  of  the  alimony  not  be- 
ing paid : — He  said,  that  it  was  incumbent  on  the  defendant 
to  shew  that  the  decree  had  been  complied  with,  by  actual 
payment,  by  which  alone  he  could  be  exonerated  from  his 
liability  to  pay  for  necessaries  supplied  to  the  wife;    that, 
if  the  Jury  should  be  of  opinion  that  Lady  Harriet  had 
been  compelled  to  quit  the  defendant's  house  and  society, 
by   his  cruel  conduct,  she  must  be  regarded  as  having 
been  turned  out  of  doors,  and  by  which  she  would  have 
an  implied  credit  for  necessaries,  and  for  which  the  de- 
fendant was  liable;   that  no  provocation  could  justify  a 
man  in  striking  his  wife,  and  that,  if  he  so  conducted  him- 
self as  to  render  it  impossible  for  a  virtuous  woman  to 
continue  in  his  society,  she  must  be  considered  as  sent 
upon  the  world  with  credit:  and  his  Lordship  finally  left 
it  to  the  Jury  to  say,  whether  the  furniture  supplied  by 
the  plaintiff  to  the  defendant's  wife  was   necessary  and 
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1829.         suitable  to  her  rank  and  situation  in  life,  and  for  a  style 
""T**     ^      of  living  not  exceeding  380/.  a  year,  that  being  her  limited 
V.  rate  of  income  by  the  terms  of  the  decree. 

The  Jury  found,  that  the  defendant  had  struck  his  wife 
and  turned  her  out  of  doors,  and  gave  a  verdict  for  the 
plaintiff  for  the  whole  of  his  demand ;  leave  being  reserved 
to  the  defendant  to  move  to  set  it  aside,  in  case  the  Ck)urt 
shoidd  be  of  opinion  that  the  defendant's  wife  was,  by  the 
decree  of  divorce  a  mensd  et  thoro,  and  the  award  of  ali- 
mony, divested  of  all  authority,  either  express  or  implied, 
to  act  af  the  agent  of  the  husband,  so  as  to  bind  him  for 
debts  she  might  contract  for  necessaries. 

Mr.  Serjeant  Spankie,  in  the  last  term,  obtained  a  rule 
nUi,  that  this  verdict  might  be  set  aside  and  a  nonsuit  en- 
tered instead  thereof,  on  the  grounds — First,  that,  as 
there  was  a  divorce  a  mensd  et  thoro,  and  a  decree  for  ali« 
mony  in  the  Spiritual  Court,  the  defendant  was  not  liable 
to  be  sued  at  common  law,  even  for  necessaries  supplied 
to  the  wife.  If  the  parties  had  agreed  to  live  separate  by 
mutual  consent,  the  husband  is  not  only  bound  to  secure  a 
provision  for  the  maintenance  of  the  wife,  but  to  pay  it,  as  a 
consent  to  dissolve  the  vincula  matrimonii  is  infraudem  le^ 
gis;  but,  here,  the  wife  hasher  remedy  by  enforcing  the  de- 
cree for  the  payment  of  alimony,  and  it  must  be  presumed 
to  be  paid,  till  the  contrary  be  shewn.  It  was,  therefore,  in* 
cumbent  on  the  plaintiff  to  prove  that  it  had  not  been 
paid,  but  there  was  not  even  evidence  to  shew  that  the 
wife  had  ever  applied  for  it.  Secondly — Furniture  for  a 
house  cannot  be  considered  necessary  for  a  woman  di* 
vorced  from  her  husband,  and  who  had  only  an  allowance 
or  income  of  380/.  per  annum.  She  might  and  ought  to 
have  taken  lodgings;  and  in  Smith  v.  The  Sheriff  of  ilftcf- 
dleseXf  Lord  Ellenborough  said  (a):  "  I  know  of  no  case 

(a)  15  East,  610. 
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where  a  husband  has  been  held  liable  upon  a  contract  for         1829. 
the  hire  of  goods  made  by  his  wife  living  apart  from  him,      ^p 
as  for  necessaries."  v. 

Blaquikbi. 

Mr.  Serjeant  Wilde,  and  Mr.  Serjeant  Russell,  now 
shewed  cause. — It  is  quite  clear  that  a  divorce  a  mensd  et 
iharo  does  not  annul  or  destroy,  or  even  suspend,  all  the 
incidents  attending  the  marriage  state;  nor  does  a  decree 
of  alimony  against  the  husband  discharge  him  from  the  im«' 
pHed  credit  which  the  wife  has  for  necessaries,  unless  he 
shew^  that  he  has  complied  with  the  decree,  by  due  pay- 
ment of  the  alimony  awarded  to  his  wife  for  her  support.  The 
divorce  was  obtained  on  the  ground  of  adultery  committed 
by  the  defendant;  and  the  terms  of  the  decree  are,  **  that 
Lady  Harriet  Blaquiere  ought,  by  law,  to  be  divorced  and 
separated  from  bed,  board,  and  mutual  cohabitation  with 
die  defendant,  her  husband,  until  they  shall  be  reconciled 
with  each  other/'  Such  a  divorce  does  not  constitute  the 
wife  a  feme  sole,  nor  invest  her  with  any  attributes  as 
luch.  She  cannot  make  contracts  on  her  own  credit,  nor 
is  there  any  alteration  in  her  condition,  or  limitation  of  her 
dril  rights  or  responsibilities,  except  to  justify  her  in  living 
separate  and  apart  from  her  husband,  on  the  terms  limited 
by  the  decree.  In  Lewis  v.  Lee  (a),  it  was  expressly  de- 
cided, that  a  divorce  a  mensd  et  thoro,  for  adultery  by  the 
wife,  does  not  destroy  the  relation  of  marriage,  but  mere- 
ly suspends  for  a  time  some  of  the  obligations  arising  out 
of  that  relation.  So,  in  Ellah  v.  Leigh  {b),  it  was  de- 
termined, that,  if  a  feme  eoverte  living  separate  from  her 
husband^  and  having  alimony  allowed  her  by  the  Ecclesias- 
tical Court  pending  a  suit  there,  obtain  credit  in  her  own 
name,  she  cannot  be  sued  as  hfeme  sole;  and  in  Marshall 
V.  Rutton  (c),  where  all  the  former  cases  were  reviewed. 
Lord  Kenyon  said  {d) :  **  We  find  no  authority  in  the  books, 

(fl)  3  Bam.  &  Crew.  291.  (c)  8  Term  Rep.  545. 

(6)  5  Term  Rep.  679.  {d)  Id.  548. 
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1829.         to  shew  that  a  man  and  his  wife  can,  by  agreement  between 
^p  themselves,  change  their  legal  capacities  and  characters; 

V.  or  that  a  woman  can  be  sued  as  a/eme  sold  while  the  re- 

lation of  marriage  subsists,  and  she  and  her  husband  are 
living  in  this  kingdom."  Here,  the  suit  for  the  divorce  was 
instituted  for  the  benefit  of  the  wife,  and  the  decree  for  ali- 
mony is  not  to  deprive  her  of  the  implied  credit  by  which 
she  is  to  procure  necessaries  for  her  subsistence,  but  on- 
ly to  give  her  a  more  immediate  or  direct  remedy  against 
the  husband :  but  the  decree  cannot  be  enforced  against 
the  defendant,  as  he  left  this  country  shortly  after  it  was 
pronounced,  and  has  not  since  returned.     The   decree 
was  for  permanent  alimony,  and  the  Court  allowed  the 
wife  a  moiety  of  the  value  or  rental  of  an   estate,  of 
which  the  defendant  was  in  possession,  independently  of 
her  own  fortune.     Blaquiere  v.  Blaquiere  (a).     If,  in- 
deed, he  had  paid  the  alimony,  he  might  have  plead- 
ed  such  payment   in  discharge  of  his  further  liability; 
and,  if  he  had  proved  it,  it  might  have  been  an  answer 
to  this  action:  but  he  has  only  paid  695/.,  which  will  not 
cover  two  years'  alimony,  whilst  nine  are  now  due.     In 
Thompson  v.  Hervey  (6),  it  was  held,  that  a  pension  from 
the  Crown  would  not  discharge  the  husband  from  his  lia- 
bility to  be  sued  by  his  wife's  creditors,  by  whom  she  was 
supplied  with  necessaries;  .and  here,  the  defendant  can 
only  be  discharged,  by  duly  and  regularly  providing  funds 
from  which  the  wife  might  maintain  herself;  and,  as  she 
was  driven  to  live  apart  from  him,  solely  through  his  own 
misconduct,  nothing  but  actual  payment  according  to  the 
terms  of  the  decree,  can  divest  him  of  his  liability  to  sup- 
port her.     In  Manby  v.  Scott  (c),  the  wife  quitted  her 
husband  under  circumstances  of  great  impropriety,  and  he 
not  only  refused  to  take  her  back,  but  forbade  the  trades- 
-man  who  furnished  her  with  goods  to  trust  her;  and  the 

(a)  3  Philliinorc,  268.  (c)  1  Sid.  109;  S.  C.  I  Mod.  124, 

{b)  4  Burr.  2177.  I  Lev.  4. 
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decision  of  the  Court  turned  mainly  on  the  goods  being  1829. 
supplied,  contrary  to  the  express  prohibition  of  the  hus- 
band. According  to  the  report  of  that  case  in  Levinx,  Mr.  v. 
Justice  TwUden,  and  Mr.  Justice  Mallet,  held,  that  the  ^^<*""'^*- 
husband  shbuld  be  charged,  and  asked  (a) — ^'  Though  ali- 
aidny  be  recoTerable  in  the  Spiritual  Court,  yet,  if  the  hus- 
band be  obstinate^  and  will  not  obey  their  sentence,  how 
shall  the  woman  live?  And,  if  he  will  obey  it,  yet,  how  shall 
she  live  in  the  mean  time?  **  In  Burrett  v.  Booty  {Jb)^  where, 
on  the  separation  of  husband  and  wife,  the  former,  by  deed, 
oonTeyed  property  to  trustees,  for  the  use  of  the  wife;  in 
an  action  a^inst  him  for  a  debt  subsequently  contracted 
by  the  iKrife  for  lodging,  it  was  held,  that  it  was  incumbent 
on  the  husband  to  shew  that  the  trustees  gave  effect  to 
the  deed,  by  taking  possession.  So,  in  Nurse  v.  Craig  (e), 
it  was  held  to  be  no  defence  to  an  action  of  assumpsit 
against  the  husband  for  necessaries  supplied  to  his  wife, 
that  he  had  covenanted  with  .the  plaintiff*  (a  trustee)  to 
pay  the  wife  a  separate  maintenance,  without  averring  or 
proving  the  regular  payment  of  the  allowance;  and  Mr. 
Jtrstice  Chambre  asVed  (d) — *[  Of  what  use  is  the  covenant 
for  an  allowance,  if  the  maintenance  be  not  paid?  It  does 
not  give  a  credit  to  the  wife ;  for,  no  action  can  be  brought 
against  her.  Is  she  to  be  taken  into  a  Court  of  equity,  and 
to  wait  the  usual  period  for  decisions  of  this  sort?.. How  is 
she  to  subsist  in  the  mean  time?**  Here,  the  only  mode  of 
compelling  the  defendant  to  comply  with  the  terms  of  the 
decree^  is  by  a  writ  de  excommunicato  or  de  coniumace  capi- 
endo, which  ciuinot  be  executed  against  him,  as  he  is  beyond 
th^  jurisdiction  of  the  Spiritual  Court.  He  ought  to  have 
appointed  an  agent  here,  to  pay  the  alimony  regularly  to  his 
wife;  and  it  is  not  incumbent  on  a  tradesman  who  furnishes 
her  with  necessaries,  to  shew  that  it  has  not  been  paid.  If  it 

(«i)  1  Ley.  5.  (c)  2  New.  Rep.  148. 

(fr)  8  Taant.  343.  (d)  Id.  153. 
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1829.        had  teen  paid>  the  articles  suppUisd  by  the  plaintiff  would 
"  be  deemed  necessary  for  her  support;  and,  whether  they 

9'  were  to  be  considered  as  necessary  or  notj  was«  most  pro- 

perly, left  to  the  Jury :  and  they  have  feuod  in  the  affirm- 
ative.  The  liability  of  therdefendant  does  not  depend  on 
a  m^re  contract,  but  on  an  absolute  duly  .to  aupport  hia 
wife  with  necessaries;  and  in  TugweU  y«  Heymam  (a)# 
Lord  EUenbwr(n^  held^  that,  ifezecutcMranq^ct  to  giro 
orders  for  their  testator's  fhneral,  and  ha?e  sufBcient  as- 
sets for  the  purpose,  thiey  are  liable. upon  an  implied  pro- 
mise to  the  person  who  furnishes  the  funeral  in  a  manner 
suitable  to  the  testator's  degree  and  circumstances.  In 
Oxard  v.  Dam/ord{b),  Lord  Mansfield  said)  that,  *'  where 
husband  and  wife  live  separate^  the  person  who  girea  cre^ 
dit  to. the.  wife  is  to  be  considered  as  standing  in  her 
place,  inasmudi  as  the  husband  is  bound  to  maintain  her; 
and  the  Spiritual  Court,  <Mr  a  Court  of  equity,  will  eomgel 
him  to  grant  her  an  adequate  alimony •*!  Althoughi  in 
Ansteyy*  Maimers.{c\  Mr.  Justice  Patvl  said,  *'that  the 
liability  of  a  husband  for  the  debts  of  his  wife  does  not 
continue  after  a  divorce ; "  yet,  there,  the  sentence  Was  a 
vinculo  fnairimonii,  as  the  Court  pronounced  the  marriage 
to  be  null  ab  iniiio* 
»• 

Mr.  Serjeant  Spankie,  and  Mr.  Serjeant  StepAem,  in 
support  of  the  ruIe»^r->The:  decree  for  alimony  exonerates 
the  defendant  from,  the  liability  of  payment  for  necessaries 
afterwards  supplied  to  his  .wife,  and  the  only  remedy  a 
tradesman  who  furnishes  them  may  have,  is,  by  seeldiig  to 
enfoirce  the  decree.  There  is  a  wide  distinction  where  man 
and  wife  are  separated  by  a  divorce,  and  alimcmy  is  decreed, 
and  where  the  husband  covenants  by  deed  to  provide  a  se-> 
parate  maintenance  for  her;  for,if  thepartiesseparaleth< 


(a)  3  Camp.  298. 
(h)  Sdw.  Nisi  PriuB,  7th  Edit.  247.        (0  Gow's  N.  P.  Gas.  II. 
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sdves  ▼ohintarily,  and  by  tbeir  own  act,  the  husband  can  on-  1 829. 
ly  diatlttrgc  iunself  by  actual  payment  of  the  wife's  allow- 
ance; Iw  SQch  aa  agreement  is  contrary  to  policy  and  mo« 
imfity,  and  is  donsiderM  as  a  nullity  by  the  Spiritual  Court : 
but'a  decree  of  that  Court  is  Tecognised  by  a  Court  of  com- 
aMm  law,  and  has  ever  been  considered  as  binding  on  the 
paitiea.  Although  it  must  be  admitted,  that  a  divorce  a 
nmmfd  e#  M^ro  does  not  dissolve  the  vinculum  matrimonii, 
yet  •  it  gives  the  husband  and  wife  distinct  and  separate 
tight8;^if  they  marry  again,  they  may  be  proceeded  against 
in  the  Ecclesiastical  Court,  although  they  are  not  indicta- 
ble .fii^.Moiiy  under  the  statute  It/oc.  1,  c.  11,  as  they 
&11  within  the  exception  in  the  third  section.  But,  after 
such  a  divorce,  thie  wife  cannot  administer  to  the  bus- 
baiifa  cdfeota,  aa  she  has  a  separate  interest,  and  is  not 
sBcfr  m  .wife  aa  is  entitled  to  administration ;  Skuie  v. 
8iatie{u)i  and  the  husband  cannot  release  her  rights.  In 
Ckmnberlaine  v*  Hewsan,  Lord  Chief  Justice  Holi  said  (&) : 
''  If  kfewMcoceri  sue  sole  in  the  EcdesiHstical  Court  for 
defiunaticm,  as  she  may,  if  she  cohabit  with  her  husband, 
he  may  release  the  costs;  but,  if  they  are  divorced  a  mens4 
et  tharOg  he  cannot  release  the  costs:  and  the  reason  is, 
that,  if  they  are  divorced  a  mensd  et  ihoro,  the  husband 
allows  his  wife  alimony,  and  the  costs  of  the  suit  are  out 
of  the  alimony,  and,  therefore,  he  cannot  discbarge  one 
more  than  the  other.  MatteraniB  case  (c)  is  the  very  same." 
InJSrifr#tf  V.  Craig f  S\r  James Man^eld  said(d):  '^  Where 
a  woman  is  put  into  a  situation  with  respect  to  certain  pro- 
pertyt  as  ?Lfeme  sole,  no  credit  is  given  to  the  husband; 
but  those  who  supply  the  wife  trust  only  to  the  separate 
fortune  which  they  know  that  she  has.  Nor  can  any  as- 
sent of  the  husband  be  implied,  where  he  has  executed  a 


(a)  Free,  in  Chan.  2nd  Edit.         (c)  1  Salk.  115;  iS.  C.  3  Bukt, 
111.  264;  1  Roue's  Rep.  426. 

(b)  5  Mod.  71.  W2  New  Rep.  162. 
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1829.        deed  covenanting  to  pay  a  certain  stipulated  sum;  lor,  I 
Hunt  "      cannot  imagine  that  he  could  mean  to  make  himself  liable 
V.  to  any  other  payment.*'    Here,  however,  the  character  and 

condition  of  the  parties  which  resulted  by  law  from  the 
state  of  marriage,  is  altered,  not  by  their  agreement,  but 
by  the  sentence  of  a  Court  of  competent  jurbdiction.  Al- 
though, therefore,  the  defendant  waS|  by  the  divorce,  dis- 
charged from  all  liability  on  which  an  implied  assumpsit 
might  be  raised ;  yet  the  decree  for  alimony  is  conclusive, 
and  might  be  enforced  agamst  him:  and  every  remedy  at 
law  is  thereby  excluded,  as  it  was  a  sentence  pronounced 
in  rem  jueUcaiam,  and  the  only  relief  the  wife  could  ob- 
tain would  be  by  an  application  to  the  Spiritual  Court,  to 
enforce  the  decree;  and  a  tradesman  who  supplies  her  with 
necessaries,  stands  precisely  in  her  situation,  and  has, 
through  her,  a  right  to  resort  to  the  decree,  wbidi  is 
his  only  redress.  The  plaintiff  should  have  shewn  that 
the  defendant  was  contumacious,  or  that  he  had  refused 
to  comply  with  the  decree,  but  no  proof  was  offered  that 
the  wife  had  ever  demanded  the  arrears  of  the  alimony 
alleged  to  be  due  to  her*  In  Maribyv.  Scott ^  the  decision 
did  not  turn  altogether  on  the  elopement  of  the  wife,  or 
the  prohibition  by  the  husband  to  the  tradesman  to  give 
her  credit,  but  on  the  principle  that  she  ought  to  have  ap- 
plied to  the  Spiritual  Court.  It  must  be  observed,  too,  that 
that  case  was  determined  in  the  time  of  the  commonwealth, 
when  there  was  no  Ecclesiastical  Court  to  which  the  wife 
could  appeal;  but. Mr.  Justice  Hyde^  in  bis  argument, 
expressly  put  it  upon  that  point,  and  said  (a):  It  is  not 
sending  the  wife  to  another  law,  but  leaving  the  case  ta 
its  proper  jurisdiction,  it  being  of  ecclesiastical  conusance." 
So,  Lord  Hate^  in  his  argument  in  that  case,  in  treating 
of  the  mode  in  which  the  necessities  of  the  wife  should  be 
supplied,  said  (6):  ''  Although  the  law  will  not  presume  so 

(a)  1  Mod.  132.  (^)  See  Bac.  Abr.  5th  Edit.  Vol.  1;  492. 
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much  ill,  that  a  husband  ahould  not  provide  for  his  wife*s         1^29. 
necessities,  yet  there  is  a  severe  obligation  on  him,  not  on« 
ly  to  supply  her  in  case  of  exigencies  and  extreme  necessity, 
bat  according  to  conveniency ;  but  the  law  has  not  made  her 
her  own  judge,  or  provided  her  a  judicature  sufficient  to 
refenn  the  close-handedness  of  her  husband;  where  she  is 
driven  to  an  extreme  necessity  and  want  of  subsistence, 
tbe  law  has  appointed  a  Judge  to  compel  the  husband  to 
supply  her,  I  mean  tbe  ChftneeHor.    Then,  for  her  «ob- 
veniencies,  the  law  has  appointed  the  Bishops*  Courts. 
And,  wherisas,  it  is  said,  that  this  is  not  the  common  law; 
I  answer,  that  they  are  jurisdictions  appointed  by  the  com- 
mon law;  and,  concerning  the  amplitude  of  their  power, 
which  is  said  not  to  be  able  to  administer  a  remedy  suffi- 
cient ibr  this  disease,  I  say,  as  it  is  aided  by  the  brachium 
9eeulare,  the  power  of  it  falls  as  severely  upon  them  that 
disobey  it,  as  the  common  law  can  use  when  men  will  not 
pay  their  debts;  for  they  may  excommunicate,  and,  upon 
that  follows  imprisonment,  and  a  disability  to  sue  any  ac- 
tion."  Here,  the  wife,  by  suing  in  the  Ecclesiastical  Court, 
and  obtaining  the  decree,  has  made  her  election,  and  she 
can  pursue  no  other  remedy,  expressum  facit  ccMare  taci- 
turn ;  and  as  she  has  a  legal  sentence  of  a  Court  of  com- 
petent jurisdiction,  the  implied  liability  of  the  husband 
at  law   is  merged  ki  the  decree  for  alimony,  which^  may 
be  enforced  either  by  her  or  her  creditor;  as,  by  it,  a  se- 
parate property  b  set  apart  for  the  maintenance  of  the 
wife;  and,  it  must  be  assumed,  that  the  husband  has  obey- 
ed the  decree ;  and  there  was  no  evidence  of  a  notice  or 
other  process  having  issued,  or  any  attempt  made  by  the  wife 
to  enforce^it,  or  that  the  defendant  had  refused  to  comply 
with  it.     In  Keegan  v.  Smith  (a),  the  husband  was  deem- 
ed liable  for  necessaries  provided  for  his  wife,  while  a  suit 
was  pending  in  the  Ecclesiastical  Court,  and  alimony  had 
not  been  decreed  when  the  plaintifTs  demand  accrued; 

(a)  5  Barn.  &  Cress.  375. 
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1829.        and  Lord  Chief  Justice  Abbott  sud:  '^  At  the  time  when 
^^^^        this  credit  was  given,  it  was  uncertain  whether  any  or  what 
V.  alimony  would  be  allowed.*'    But,  if  the  husband  refuses 

to  t>ay  the  wife  the  alimony  decreed,  there  is,  besides  the 
ordinary  process  of  e^ccommunication,  a.  writ  at  oommon 
\a,Wg  de  estoveriis  habendis^  in  order  to  recover  it  (a) ;  and 
the  form  of  the  writ  is  to  be  found  in  Cotoetts  Interptet^ 
er  (6),  and  in  the  Registrum  Brevium  (e) ;  and  although  the 
better  remedy  now  appears  to  be  by  a  writ  de  excomnn^ 
nicatd  capiendo,  yet  recouriie  may  be  had  to  the  former  (d). 
As  to  whether  the  articles  supplied  by  the  plaintiff 
to  the  defendant's  wife  can  be  considered  at  necessaries, 
it  was,  at  all  events,  incumbent  on  the  plaintiff  to  have  in« 
quired  into  her  state  and  circumstances,  before  he  furoish* 
ed  the  house.  But,  as  he  did  not  prove  that  he  made 
such  inquiry,  he  executed  the  order  at  his  peril.  Cven 
if  Lady  Harriet  had  been  living  with  her  husband^  the 
house  ought  not  to  have  been  furnished  without  his  sanc- 
tion or  concurrence.  What  is  reasonable  for  a  lady  in 
her  station  of  life,  living  apart  from  her  husband,  is  a 
question  for  the  Court  rather  than  a  Jury ;  and  in  Smiti 
v.  The  Sheriff  pf  Middleeex, 'where  a  married  woman  liv- 
ing separate  from  her  husband,  was  supplied  by  a  trades- 
man with  furniture  on  hire.  Lord  EUenborough  said*  that 
the  husband  was  not  liable  as  for  necessaries  supplied  to 
the  use  of  the  wife.  This  action  therefore  cannot  be 
sustained. 

Lord  Chief  Justice  Best. — ^This  was  an  action  by  the 
plaintiff,  a  tradesman,  by  which  he  sought  to  recover  the 
price  of  certain  household  furniture,  which  he  had  pro- 

(a)  1  Bl.  Com.  441.  against  the  obstinacy  of  the  hus- 

(6)  Tit.  "  Alimonxfy  band,  by  a  writ  of  excommunkatif 

(c)  Page  89*  capiendo.    But  now  a  writ  de  conn 

{d)  In  Manhy  v.  Scott  (I  Lev.  6),  tumace  capiendo  is  substituted  for 

it  is  said,  that  this  writ,  though  an-  that  writ  by  the  statute  53  Geo,  3, 

tient,  is  still  law,  although  the  law  c.  127,  which  is  in  the  nature  of 

has  now  provided  another  remedy  an  attachment  for  contempt. 
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xiAed  and  delivered  .to  Lady  Harriet  Blaquierej  the  de-         1839. 
fendant's  wife.    At  the  trial,  a  verdict  was  foand  for  the         ^^^^ 
pbdntiff^  and  a  motion  has  been  made  to  set  it  aside,  and 
that  a  nonsuit  might  be  entered  instead  thereof  on  two 
gromida:— i^a^  that  a  decree  of  the  Ecclesiastical  Conrt,* 
awaidittg  alimony  to  I^dy  Harriei^  is  an  answer  to  the 
aetion*— and,  ueondljfi  that  the  articles  supplied  by  the 
plaintiff  weae|a«it  snch  necessaries  as  should  be  fiimished 
to  a  married  Iromany  or  to  a  lady  in  her  situation  of  life.^ 
I  shall  ^nfitfe  my  bpmion  to  the  fa^s  which  were  proved 
at  the  triaV  and-  which  were  expressly  found  by  the  Jury, 
eur.  that  the  defendant  had  struck  his  wife  and  turned 
her  OBl^if  deors.    Now,  if  a  man  turn  his  wife  out  of  doors^ 
he  thweby  gives  her  an  implied  credit  for  aU  necessaries 
•appKed  fo^  her  support  and  maintenance,  according  te 
her  degree,  or  th^  rank  in  society  in  which  she  has  moved* 
This  ia  a  graieral  principle,  and  fully  established  by  several 
dccisiona';  and  the  defendant -is  answerable  in  this  action, 
unless  4he  obligation  cast  upon  him  by  turning  his  wife  out 
of  hia  house,  be  disdiarged  by  his^iubsequent  conduct.    It 
has  been  said,  however,  that  the  decree  of  divorce  a  mensd  ei 
ihoro^  and  the  award  of  alimony  by  the  Ecclesiastical  Court, 
is  a  sufficient  discharge;    But  tlie  payment  of  alimony  by 
the  husband  should  be  proved,  if  not,  a  tradesman  may 
maintain  an  action  of  this  description,  as  if  no  such  decree 
had  existed;  and  no  decision  has  been  cited,  that  a  mere 
decree  for  alimony;  is  siifiicient  to  discharge  or  exonerate 
the  husband.     Although,  in  Manbyr,  SccUj  the  opinions 
of  some  of  the  Judges  seem  favourable  to  such  a  doctrine^ 
yet  the  point  decided  in  that  case  was  wholly  beside  the 
present  question.     There,  a  tradesman  had  furnished  net- 
cessaries  to  a,  woman  who  had  eloped  from  her  husband^, 
and  who  afterwards  wished  to  be  reconciled  to  him.     It 
must,  therefore,  be  inferred,  that  she  left  him  for  some  im- 
proper purpose,  or  eloped  with  a  criminal  intent;  as  the 
true  definition  of  the  word  elopement  is,  where  a  married 
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1829.        woman,  of  hier  own  accord,  goes  away  from  her  husband. 
Hunt         ^^^  lives  with  an  adulterer  (a) ;  and,  as  the  husband,  in 
^'  the  case  to  which  I  have,  referred,  refused  to  receive  his 

wife  back  again,  it  was  held,  (and  most  properly)  diat 
be  was  not  liable  for  necessaries,  for  such  a  woman  would 
be  unfit  to  be  the  mistress  of  a  family,  or  have  the  care  of 
he)r  children.  In  Govier  v.  Hancock  (6),  it  was  held,  that 
a  husband  was  not  bound  to  receive  or  support  his  wifes 
after  she  had  Committed  adultery,  although  he  had.  befiore 
committed  adultery  himself;  and  the  Court  said,  that  the 
question  depended  upon  this,  whether  the  necessaries  were 
provided  before  or  after  the  wife  had  committed  adultery: 
if  after,  the  action  could  not  be  maintained.  Undoubted- 
ly, in  Manby  v.  ScoiU  soipe  of  the  Judges  say,  that  the 
wife  should  apply  to  the  Ecclesiastical  Court;  but  that 
such  is  her  only  resource,  is  contradicted  by  daily  prac-. 
tice.  If  it  were  not  so,  none  of  the  actions  which  have  of 
late  been  frequently  brought  by  tradesmen  for  necessaries 
furnished  to  married  women,  could  be  sustained.  Al* 
though  I  entertain  the  greatest  possible  respect  for  what* 
ever  fell  from  Lord  Hale^  yet  his  opinion  in  Manby  v. 
Scoti  seems  to  be  contradicted,  if  not  answered,  by  Mr. 
Justice  Ttcisden,  who  said  (c):  **  Although  the  wife 
depart  from  her .  husband,  yet  she  continues  his  wife, 
and  she  ought  not  to  starve.'*  If  a  husband  turn  his  wife 
out  of  doors,  he  is  bound  to  mainfkin  her,  and  from  that 
circumstance  alone  his  liabiUty  arises  quasi  ex  contractu^ 
and,  it  is  not  necessary,  in  such  a,  case,  to  imply  an  actual 
contract,  foi^  an  implied  credit  is  thereby  given  to  the  wife, 
for  which  the  husband  is  liable,  he  having  doije  an  act 
which  he  could  not  be  justified  in  doing.  .  I  should,  therer 
fore,  feel  no  difiiculty  in  deciding  this  case  upon  principle, 
without  the  guide  or  assistance  of  any  authority;  for,  the 

{a)  See  TomliQ*8  Law  Diction-         (6)  6  Term  Rep.  603. 
IU7,  drd  Edit.  tit.  <*  Elopement."  (c)  1  Mod.  132. 
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defendaDt  is  clearly  liable  for  necessaries  supplied  to  his         1829. 
wife,  unless  he  could  shew  that  he  had  complied  with  the 
decree  of  the  Ecclesiastical  Court,  and  obeyed  their  order, 
bj  the  payment  of  the  alimony  they  thought  fit  to  allow  her. 
In  Nurse  ▼•  Craig ^  three  Judges  of  this  Court  held,  that,  if 
a  husband,  separated  firom  his  wife,  by  deed,  covenant  to  pay 
heir  a  certain  allowance  during  their  separation,  and  fails 
to  do  so,  he  is  liable  to  a  third  person  for  necessaries  sup- 
plied to  the  wife;  and  that  case  does  not  stand  solely  oii 
its  own  authority,  but  its  principle  was  extended  by  Lord 
Chief  Justice  Gibbs,  in  Burreti  v.  Booty  (a),  where,  on 
the  separation  of  husband  and  wife,  the  former,  by  deed, 
assigned  certain  property  to  trustees  for  the  wife's  use;  in 
an  action  against  the  husband  for  a  debt  subsequently  con- 
tracted by  the  wife,  it  was  held,  that  he  must  shew  that 
the  trustees  gave  effect  to  the  deed  by  taking  possession : 
''  for,**  said  his  Lordship,  ''  if  the  husband  does  not  take 
care  that  the  trustees  perform  their  part  and  pay  the  al- 
lowance, the  wife  is  left  destitute.**    But,  it  has  been  said, 
that  this  case  is  distinguishable,  as  the  wife  has  made  her 
election  by  resorting  to  the  Ecclesiastical  Court  and  obtain- 
ing a  decree  there.     So,  in  Nurse  v.  Craig,  she  made  her 
election  by  consenting  to  the  contract  or  agreement  made  by 
the  husband,  to  have  a  separate  maintenance  secured  to  her. 
But  the  husband  is  not  discharged  by  such  a  contract,  or  by 
a  decree;  he  can  only  be  relieved  by  the  due  observance  of 
it:  that  b  his  only  legal  discharge,  and  which  is  consonant 
with  honesty  and  morality.   I  admit,  that,  in  this  case,  if  the 
alimony  had  been  regularly  paid  to  Lady  Blaquiere,  the 
defendant  could  not  be  charged,  nor  could  this  action  be 
sustained,  but  he  never  performed  the  decree.     There  is, 
consequently,  no  pretence  for  saying  that  he  should  be 
exonerated  or  discharged  by  it.     The  decree  was  made  in 
1820,  and  by  which  the  Court  ordered  the  defendant  to 

{<0  8  T•ua^  a4d. 
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1829.        aUow  bis  wife,  for  alitnonyi  S80/.  a^yeari  she 

brought  him  a  fortune  of  GfiOOkj  the  interest  of  which 
W4>uld  amount  to  300/.  pefatmum  /  and;  from  the  time  of  the 
decree,  to  1829,  he  had  only  paid  695L  But^  ithas  been 
said,  that,  as  the  defendant's  implied  legal  responsibility  is 
merged  in  his  express  liability  under  the  decreCi  the  fir- 
mer cannot  be  resorted  to,  unless  it  be  shewn' Aat  the  de- 
cree is  not  available,  from  the  contumacy  of  the  defendant ; 
but,  as  he  was  directed  to  pay  alimony  from  a  given  day, 
and  at  stated  times,  he  must  be  deemed  c6ntumliGJlous  if 
he  do  net  pay  at  such  perils ;  and^  if  he  wishes  to  re- 
lieve  himself  from  future  liability «  he  must  apply  fo  the 
Court,  and  state  his  reasons  or  grbuhds  for  relief.  But, 
until  be  does  so,  he  is  liable  to  pay  according  to  the  terms 
of  the  decree;  and,  if  the  wife  has  a  remedy  -to  enforce  it, 
so  has  the  tradesman  who  supplies  her  irith  necessaries. 
As  to  the  vrtii  de  est&veriis  habendis^  it*  is  now  obsolete^ 
and  is  not  even  to  be  found  in  Fitzherber^i  'N6iurei  Bre^ 
vium.  But,  admitting  it  td  be  still  a  common  law  remedy, 
yet  it  is  not  ancillary  to  the  prbiceeding  in  the  Ecclesiasti* 
cal  Court;  and  the  wife's  being  entitled  to  such  wnt  does 
not  carry  the  matter  further  than  her  right  to  sue  in'  that 
Court.  Ahhough  she  may  elect  to  institute  prbceedings 
therci  yet  a  tradesman  who  supplies  her  with  ^lecesdlaries 
cannot  compel  her  to  g6  there.  I  am,  therefore,  clearly  of 
opinion  that  the  defendant  is  not  discharged  from  hisliabUi*^ 
ty :  and  this  case  a;ppearfif  to  me  to  be  fiir  strotiger  than  that 
of  Nurse  v.  Craig j  which  is  an  express  authority  upon  'th6 
point.  But,  independently  of  that  decision,  Ittiink]  that; 
upon  principle,  this  action  may  be  maintained. 

As  t6  whether  the  articles  supplied  by  the  i^lalntiff 
to  the  defendant's  wife  were  neC^sary  or  not,  was  A  ques* 
tion  for  the  Jury  to  determine;  and  I  left  it  to  them  to 
say,  whether,  with  an  income  of  380/.a-year,  it  was  fit 
that  the  daughter  of  a  Marquis,  should  hire  a  house, 
and  furnish  it;  whether  the  plaintiff  supplied  her  with 
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proper  and  satiable  fumitiupei  was  also  a  question  for  1829. 
the  Jury;  or  whether  she  was  bound  to  live  in  furnished 
lodgings.  They  thought  that  it  would  be  inconsistent 
with  her  income  and  station  in  life  to  be  obliged  to  Uto  in 
lodgingSi  and  that  the  furniture  in  question  was  necessary 
and  proper  for  the  purpose  for  which  it  was  supplied  i 
and  I  am  perfectly  satisfied  with  their  verdict 

Mr.  Justice  Park..— I  concur  in  the  opinion  of  my  hoid 
Chief  JoBticei  and  think  that  this  rule  must  be  discharged. 
The  question  is,  whether  a  deed  given  by  a  husband  for  the 
separate  maintenance  of  his  wife,  or  alimony  awarded  by  a 
decree  of  an  Eedeaiaatical  Court,  will  discharge  him  from 
his  liability  to  a  tradesman  who  supplies  his  wife  with  nece«* 
saries,  whoi.  the:  sum  secured  by  the  deed,  or  decreed  i*pr 
alimony^  is  not  paid.  I  am  of  opinion  that  it  will  not* 
The  Jury  hdvafojund  that  .the  defendant  forced  his  wife 
fipom-  hia  house,  and: was-  guilty  of  cruelty  towards  her# 
No  fiudt  was  attributed  to  her.  The  divorce  was  ground* 
ed  on  adultery  proved  to  have  been  committed  by  himself; 
and,  although  alimony  was  decreed  to  the  wife,  he  has  only 
complied  with  it  in  a  very  trifling  degree,  as  2,660L  would 
be  due  to  h&r  from  the  date  of  the  decree  to  the  time  the 
goods  were  supplied.  But  he  is  bound,  under  the  cir* 
cumstances,.to  provide  for  bis  wife,  and  is  liable  for  neces* 
saries  supplied  to  her.  by  .another;  and  there  is  no  decision 
to  the  contrary;  but»  from  the  case  oiManby  y.  Scott  to 
the  present  day,  it  has  been  uniformly  held,  that  alimony 
must  not  only  be  secured  but  ptud  by  the  husband.  In 
this,  all  the  text  writers  agree;  and,  in  Bacon* s  Abridge 
meniy  tha't  learned  compiler,  in  treating  of  how  far  the 
husband  is  bound  by  contracts  foe  necessaries  provided  tq 
bis  wife,  sets  out  Lord  Chief  Baron  Hale's  argument  in 
Manby  y.  ScoU  at  length;  the  summary  deduced  from 
which,  is  as  follows  (a):  **  It  is  clear  that  a  husband. is  ob- 

(a)  Bac.  Abr.  5th  Edit.  tit.  "<  Baron  and  Feme,''  (H.)  Vol.  1,  488. 
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1929.         liged  to  maintain  his  wife^  and  may^  by  law^  be  compelled 
"     "  to  find  her  necessariesi  as  meat^  drink^  clothes^  physic, 

V.  &c«j  suitable  to  the  husband's  degreej  estate,  or  circum- 

stances; it  seems  also  settled,  that  the  wife  is  not  to  be  her 
own  carver  I  and  that  she  hath  not  an  absolute  power  of 
binding  the  huaband  by  any  ccHitract  of  hers,  though 
for  necessaries,  without  his  assent,  precedent  or  subse- 
quent; the  law,  therefore,  in  these  cases,  as  it  seems 
estiablished  by  usage  and  practice,  is,  to  leave  it  to  to  the 
Jury  to  find  whether  the  husband  consented  or  not;  and 
though  no  express  consent  or  agreement  of  his  be  proved, 
yet,  if  it  appears  that  she  cohabited  with  her  husband, 
and  bought  necessaries  for  herself,  children,  or  family,  the 
husband  shall  he  chargeable,  and  the  Jury  may  find,  on 
their  oaths,  that  they  came  to  the  husband's  use,  he  being 
by  law  obliged  to  provide  for  them ;  also,  if  she  cohabits 
With  her  husband,  and  is  ever  so  lewd,  he  shall  be  liable 
for  her  necessaries,  for  he  took  her  for  better  for  worse; 
so,  if  he  runs  away  from  her;  or  turns  her  away^  or  forces 
lier,  by  cruelty  or  ill  usage,  to  go  away  from  him:  but,  if 
he  allows  her  a  separate  maintenance,  or  prohibits  parti- 
cular persons  from  treating  her,  he  shall  not  be  liable  dur- 
ing the  time  that  he  pays  such  separate  maintenance ^  nor 
for  necessaries  taken  up  of  those  persons  particularly  pro- 
hibited ;  for,  in  these  cases,  no  consent,  but  rather  th6  con- 
trary, appears;  but  a  general  warning  or  notice  in  the 
Gazette^  or  other  newspaper,  not  to  trust  her,  is  not  a  suf- 
ficient prohibition.  Also,  the  Jury  are  to  determine  as  to 
the  wife's  necessity,  the  husband's  degree  and  circumstan- 
ces, and  the  value  of  the  things  sold  and  delivered,  aind 
give  a  verdict,  and  assess  damages  accordingly."  I  do 
not  feel  myself  called  upon  to  differ  firom  the  decision  to 
which  the  Court  arrived  in  Manby  v.  Scott;  as,  there,  the 
wife  eloped  from  her  husband,  and  lived  away  from  him 
several  years,  and  afterwards  was  desirous  to  return  to 
him,  but  he  refused  to  receive  her:  and  Mr.  Justice  HydCj 
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in  deliTering  his  judgmenty  quotes  the  case  of  the  prodigal  1889. 
son,  and  says  (a),  **  that  the  wife  ought  to  be  a  peniten* 
tiary  before  the  husband  is  bound  to  receive  her,  or  give 
her  any  maintenance  :**  which  is  sufficient  to  shew  that 
she  had  been  liring  improperly.  Although,  in  Nurse, 
y.  Craig,  the  Court  did  not  agree,  yet  the  opinion  of  Sir 
James  Mansfield  does  not  appear  to  me  lo  be  so  satisfac* 
toiy  as  those  of  Mr.  Justice  Heath  and  Mr.  Justice 
Chamhre;  and  the  latter  puts  the  case  expressly  upon  the 
ground,  that  the  wife's  maintenance  had  not  been  paid. 
No  sound  distinction  can  be  drawn,  whether  such  main« 
tenance  be  secured  by  a  covenant  in  a  deed,  or  by  a  de- 
cree of  an  Ecclesiastical  Court;  and,  although  it  has  been 
said,  that  the  wife  has  her  remedy  at  law,  by  a  writ  of  de 
eskmerUs  habendis,  and  which  she  may  pray  in  aid  of  the 
decree  for  alimony,  yet  it  does  not  deprive  a  tradesman  of 
his  right  of  action  against  the  husband  for  necessaries 
furnished  for  her  use;  for,  as  Mr.  Justice  Chambre  en^ 
phatically  said  (A),  "  if  reason,  justice,  or  humanity  ought 
to  govern  in  the  present  case,  I  think  it  my  duty  to  con- 
sent to  the  allowance  of  this  action,  since  all  the  rea- 
sons upon  which  exceptions  to  this  kind  of  action  have 
been  founded,  totally  fail  in  the  present  instance;*'  and, 
after  stating  the  case  of  Todd  v.  Stoakes  (c),  he  says, 
that,  "  according  to  the  report  in  Lord  Raymond  {d)^  it 
was  averred  in  the  plea  that  the  allowance  was  paid  ac* 
cording  to  the  articles;"  and,  after  referring  to  several 
other  authorities  he  says,  *'  that,  in  all  these  instan* 
ces,  it  appears  to  have  been  thought  necessary  to  lay 
a  foundation  for  the  exemption  of  the  husband,  by  shew- 
ing that  the  maintenance  had  been  duly  paid,  as  well 
as  secured."*  It  has  been  said,  however,  that,  in  this  case, 
the  wife  should  enforce  the  decree  of  the  Ecclesiastical 
Court;  but  she  must  first  obtain  funds  for  that  purpose,  and 

(a)  See  1  Mod.  192.  (c)  1  Salk.  116. 

(6)  2  New  Rep.  152.  (</)  Vol.  1,  p.  444. 
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lBg9,        it  would  be  impracticable  to  execute  a  writ  of  de  coniuma- 
Hunt         ^  capiendo  while  the  husband  is  abroad.    In  Nurse  ▼« 

V.  Craig,  Mr.  Justice  Hdaih  said  (a) :  "  The  common  law 

Blaquibrk. 

does  not  relieve  any  man  from  an  obligation,  on  the  mere 
ground  of  an  agreement  to  do  something  else  in  its  place, 
unless  that  agreement  be  performed.  The  agreement 
could,  have  no  operation  in  destroying  the  husband's  li- 
ability, by  tradsfernng  the  credits  to  the.  wife,  unless  ac- 
eompamed  by  payment.*'  fiesides,  that  case  is.far  sttonger 
than  the  present,  as  there  the  trustee  brought  the  action 
•  against  the  husband  for  necessaries  supplied  to  the  wife  by 
the  trustee  herself,  who  was  a  party  to  the  deed« 

Whether  the  articles  supplied  by  the  plaintiff  were 
necessary  or  not,  as  well  as  the  reaisonableileas  ij£  the 
charges,  were  questions  for  the  Jury;  for,  a$  waa  said  by 
Mr.  Justice  Htfdef  in  MatJnf  v>.  Seaitf.  a.  Jury,  of  mercers 
are  very  excellent  and  indifferent  Judges  to  decide  a  con- 
troversy bettveen  a  husband  and. wife,  as  to  what  articles  of 
dress  are  fit  or  suitable  for  her  degree.  The  case  of 
Keegan  v.  Smith,  does  not  appear  to  me  to  have  any 
bearing  on  this  question,  as,  there  the  credit  was  given 
before  the  decree  for  alimony  was  made,,  and  it  was  un- 
certaitl  whether  any  or  what  alimony  would  be  allowed. 
Here,  however,  as  the  defendant  neglected  to  pay  the  ali- 
mony decreed,  his  wife  must  starve,  unless  she  obtained 
some  credit  from  those  tradesmen  who  might  supply  her 
with  the  articles  necessary  for  her  support.  No  satisfac- 
tory answer  has  beed  given  to  the  case  of  Ozard  v.  Dam^ 
ford,  where  Lord  Mansfield  expressly  drew  the  distinc- 
tion between  actual  payment  of  aa  allowance,  and  a  mere 
agreement  for  an  allowance;  for,  in  his  charge  to  the  Jiuy, 
he  laid  it  down  as  clear  and  decided  law,  that,  *^  where  the 
husband  and  wife  live  separate,  the  person  who  gives  cre- 
dit to  the  wife  is  to  be  considered  as  standing  in  her 
place,  inasmuch  as  the  husband  is  bound  to  maintain  her; 

(a)  2  New  Rep.  166. 
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and  the  Spirittial  Court,  or  a  Court  of  equity,  wOl  compel  1829. 
faim  to  grant  her  an  adequate  alimony.  But,  if  she  elope 
from  her  husband,  and  Hyo  in  adultery,  or  if,  upon  sepa- 
ration, the  husband  agrees  to  make  her  a  sufficient  allow*- 
anoe,  and  paffs  it,  in  either  of  these  cases,  the  husband  is 
not  liable;  because,  in  the  former  case,  she  forfeits  all  title 
to  alimony;  and,  in  the  latter,  has  no  further  demands  on 
her  husband.'*  And,  as  in  that  case,  the  defendant  and 
his  wife  had  separated,  and  he  had  agreed  to  make  her 
an  allowance,  but  had  never  paid  it,  the  Jury,  under  his 
Lordship's  direction,  found  a  verdict  for  the  plainti£P,  who 
had  supplied  the  wife  with  board  and  lodging.  That 
case. seems  to  me  to  be  precisely  in  point;  and  it  ap« 
peoxsy  that  in  a  similar  case  of  Turnery.  Winter,  his  Lord- 
ship Donsmted  the  plaintiff,  because,  on  separation,  the 
defendant  had  agreed  to  make  an  allowance  to  his  wife, 
and  had  regularly  paid  it;  notwithstanding  the  plaintiff 
had  no  notice  of  the  transaction.  In  Hodgkinsan  y. 
Pkicker  (a),  "Lotd  Ellenioraugh  left  the  question,  as  to 
the  adequacy  of  allowance,  to  the  Jury^  and,  in  lAddlow 
Y.  Wilmot,  his  Lordship  said  {b) :  *'  The  only  question  is, 
whether  the  wife  has  been  provided  with  resources  ade- 
quate to  her  situation.  When  the  wife  lives  separately 
from  her  husband,  without  any  fault  of  her  own,  the  law 
provides  that  her  husbiind  shall  be  liable  for  her  adequate 
maintenance.'.' 

Mr.  Justice  Burrough. — I  admit  that  it  is  incumbent 
on  tradesmen  who  furnish  supplies  to  a  wife  living  separ- 
ate from  her  husband,  to  look  at  her  circumstances,  and 
also  to  the  cause  of  the  separation.  If  she  elope  from  her 
husband  she  can  claim  neither  maintenance  nor  dower,  be- 
cause she  has  been  guUty  of  an  offence  in  the  eye  of  the 
lair  'y  but,  where  her  conduct  has  been  correct,  and  no  fault 

(a)  4  Camp.  70.  {b)  2  Stark.  Rep.  88. 
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1S29.  <^ii  be  imputed  to  her,  and  the  husband  treats  her  with 
cruelty,  or  turns  her  out  of  doors,  he  is  liable  for  neces- 
saries supplied  to  her,  although  she  afterwards  commits 
adultery.  Here,  all  the  fault  is  on  the  part  of  the  de- 
fendant, and  no  imputation  has  been  attempted  to  be  cast 
oh  the  wife.  He  has  been  ordered  to  allow  his  wife  ali- 
mony, by  a  decree  of  the  Spiritual  Court,  and  now  attempts 
to  avail  himself  of  his  own  wrong  by  ^leglecting  to  pay  the 
alimony ,'  and  also  refusing  to  pay  tradesmen  for  necessaries 
supplied  to  his  wife.  This  I  think  he  cannot  do,  either 
by  law  or  on  principle.  By  the  decree  for  alimony  by  the 
Ecclesiastical  Court,  the  husband  is  bound  to  pay  it  re- 
gularly to  his  wife,  and  he  is  placed  in  the  same  situation 
as  if  he  had  agreed  to  allow  her  a  separate  maintenance 
by  deed.  From  the  case  o{  Corbeit  v.  PoeltUix  (a)  to 
that  of  Nurse  v.  Craigy  it  was  averried,  on  the  record,  that 
the  wife's  maintenance  had  been  duly  paid,  as  well  as  se- 
cured ;  and  that  has  been  the  constant  course  of  pleading, 
apd  if  payment  be  not  alleged  or  shewn;  the  husband  can- 
not be  discharged  from  his  liability ;  and  it  is  immaterial 
whether  the  payment  is  to  be  made  according  to  the  terms 
of  a  decree  for  alimony,  or  by  the  provisions  of  a  deed  by 
which  the  husband  covenants  to  make  an  allowance  to.his 
wife.  Here,  the  decree  was,  that  the  defendant  should 
pay  his  wife  380/.  per  annum,  by  quiarterly  payments;  and 
it  was  proved,  that  695/.  only  had  been  p'aid^  although 
nine  years  have  elapsed  since  the  decree  was  made. 

As  to  whether  the  furniture  supplied  by  the  plaintiff  was 
necessary  or  not,  it  is  not  for  us  to  inquire.  She  formerly 
lived  with  her  husband;  and,  as  she  was  the  daughter  of 
a  Marquis,  and  with  a  fortune  of  6,000/.,  she  ought  to 
be  supplied  according  to  her  degree,  and  suitable  to  the 
station  of  life  in  which  she  had  previously  moved.  She 
could  not  have  lived  in  splendor  or  extravagance,  as  her 

(a)  1  Term  Rep.  6. 
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mcome  was  limited  by  the  decree  to  380/.  a-yetr.     Still,         1829. 
that  was  suflBcient  to  enable  her  to  keep  a  house,  which         „ 

^  '  Hunt 

might  not  be  more  expensive  than  ready  furnished  lodg-  v- 

ings*  Although  it  has  been  said,  that  it  was  incumbent 
on  the  plaintiff  to  shew  that  the  defendant  had  not  paid 
the  afimony,  yet  he  could  not  prove  a  negative.  If  it  had 
been  paid,  it  was  the  duty  of  the  defendant  to  have  shewn 
it,  as  be  alone  could  be  cognisant  of  that  fact.  With  re- 
spect to  the  common  law  writ  of  de  estoveriis  habendis^  I 
cannot  find  that  such  a  writ  was  ever  issued.  It  is  suf- 
ficient to  say  that  it  has  been  long  out  of  use,  and  was  on- 
ly given  in  lieu  of  alimony,  which,  in  the  case  of  a  divorce 
a  memsd  et  thorOy  is  allowed  for  the  support  of  a  wife  out 
of  the  husband's  estate,  according  to  the  discretion  of  the 
Judge  of  the  Elcclesiastical  Court,  on  a  consideration  of 
all  the  circumstances  of  the  particular  case  before  him. 

Mr.  Justice  Gaselee. — This  case  has  been  so  fully  gone 
bto  by  the  Court  that  I  shall  confine  myself  to  a  few  ob- 
servations. There  is  no  case  to  be  found  in  the  books 
where  the  wife  has  been  precluded  from  obtaining  credit 
for  necessaries,  if  her  husband  has  treated  her  with  cruelty, 
or  turned  her  out  of  doors,  or,  by  indecency  of  conduct, 
has  precluded  her  from  living  with  him.  In  Ozard  v. 
Darnfordf  Lord  Mansfield  said,  ^'  As,  in  all  cases,  the 
creditor  is  to  be  considered  as  standing  in  the  wife's 
place,  it  imports  him,  when  the  wife  lives  apart  from  her 
husband,  to  make  strict  inquiry  as  to  the  terms  of  separa- 
tion; for,  in  such  cases,  he  must  trust  her  at  his  peril:" 
and  his  Lordship  drew  the  distinction  between  a  mere 
agreement  by  the  husband,  and  the  payment  of  the  al- 
lowance to  the  wife;  and  in  Turner  v.  Winter^  it  appear- 
ed, that  the  husband  had  regularly  paid  the  allow- 
ance. By  this  decision,  we  shall  not  go  beyond  the  prin- 
ciple established  in  Nwrte  ir.  Craig,  and  there  the  ac- 
tion was  brought  by  the  trustee,  who  was  a  party  to  the 
deed,  and  who  sued  the  husband  in  assumpsit  for  neces- 

VOL.  111.  K 


130 


CASES  IN  EASTER  T£RM» 


1829. 
Hunt 

V. 

Blaquiere. 


saries  supplied  by  such  trustee  to  the  wife.  There,  how- 
ever,  no  objection  was  raised  to  the  form  of  action,  although 
the  husband  had  covenanted  for  the  payment  of  the  al« 
lowance  by  deed ;  but  I  am  clearly  of  opinion  that  the  prcr 
sent  was  well  brought,  and  that  the  plaintiff  was,  under 
the  circumstances,  entitled  to  recover.  As  to  whether  the 
furniture  was  necessary  or  not,  or  the  charges  reasonable, 
were  questions  purely  for  the  consideration  of  the  Jury, 
and  were  most  properly  left  to  them  by  my  Lord  Chief 
Justice.  The  rule  for  setting  aside  the  verdict  and  en* 
tering  a  nonsuit,  must,  therefore,  be — 

Discharged. 


Thursday,  JaMES  EvANS  V.  WhYLE, 

May2Ut. 

The  defendant     1  HIS  was  an  action  on  a  guarantie,  dated  on  the  Srd 
ralufe,  by^hich  ^pril,  18^3,  and  Signed  by  the  defendant,  and  by  which 

he  undertook  to  |jg  undertook  to  be  answerable  to  the  plaintiff  to  the  ex- 
be  answerable  ■ 

tent  of  50/.  for  any  gold  he  might  supply  to  Evan  Evans,  (a 
Working  jeweller),  for  the  purpose  of  carrying  on  his  trade. 
At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
hall,  at  the  Sittings  after  the  last  Term,  it  appeared,  that  the 
plaintiff,  a  refiner,  supplied  Evan  Evans  with  gold,  from 
the  date  of  the  guarantie  to  the  end  o(  December,  1825, 
when  he  became  insolvent,  and  was  indebted  to  the  plain* 
tiffin  63/.  for  gold.   That,  in  the  course  of  their  dealings. 


to  the  plaintiff 
to  the  extent  of 
bOLf  for  any 
gold  he  might 
supply  to  /.  S., 
a  jeweller,  for 
the  purpose  of 
carrying  on  his 
trade.     The 
plaintiff  dis- 
counted bills 
of  exchange  for 
/.  S.,  and  gave 

pardy  in  money'  Evans  applied  to  the  plaintiff,  to  discount  some  bills  of 
and  pardy^m^^^  ^^^^^"8®  ^^^  ^™*  which  he  did,  by  giving  him  cash  for 
not  indorse         one  half  of  their  amount,  and  furnishing  him  with  gold  for 

some  of  the 

bills,  but  the 

whole  of  the 

gold  was  used 

by  him  in  hit 

trade: — Heldf  that  this  was  not  a  supply  or  sale  of  gold  within  the  meaning  of  the  guarantie,  so  as 

to  render  the  defendant  liable  under  it,  as  the  plaintiff  became  the  purchaser  of  the  bills;  and 

that,  as  to  those  which  were  not  indorsed  by  J.  S.,  he  took  them  at  his  own  risk. 

On  the  discount  of  bills  of  exchange,  one  half  of  the  amount  was  paid  in  cash,  and  goods  were  sap- 
plied  for  the  other  half.  The  goods  were  charged  an  extra  price  per  month,  according  to  the 
length  of  time  the  bills  had  to  run,  and  interest  was  charged  on  the  money  advanced,  at  the  rata 
of  51,  per  cent.  But  the  discounts  being  bond  fide,  and  if  bills  had  not  been  given  the  same  charge 
would  have  been  ^lade  for  credit  on  the  gold: — Held,  that  the  transaction  was  not  usurloiu. 


the  other.     That  the  ready  money  price  of  gold  was  4/.  7s. 
per  ounce,  and  that  the  plaintiff  charged  an   additional 
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•faming  per  montb,  according  to  the  length  of  time  the  1829. 
bills  had  to  run,  for  instance,  4/«  9s.  per  ounce  on  a  bill  at 
two  months,  44.  10s.  at  three  months,  and  so  on  progress 
siyely;  and  he  also  charged  interest  on  the  money  advanc« 
ed,  at  the  rate  of  51.  per  cent.  It  was  also  proved,  that,  if 
Ulls  had  not  been  given,  the  same  charge  would  have  been 
made  for  credit  for  the  gold,  being  at  the  rate  of  one  shil- 
fingper  ounce,  per  month,  and  that  all  the  gold  which  the 
plaintiff  fnmished  was  used  or  manufactured  by  Evans  in 
the  course  of  his  trade.  Some  of  the  bills  were  not  indorsed 
by  Evans  to  the  plaintiff,  and  were  dishonoured  when  due* 
For  the  defendant,  it  was  insisted,  that  the  plaintiff 
could  not  recover,  as  the  dealing  between  him  and  Evans 
was  usurious,  and  that,  although  the  gold  was  used  by 
the  latter  for  the  purposes  of  his  trade,  still,  that  it  was 
not  sold  or  supplied  to  him  by  the  plaintiff  for  such  pur« 
poses,  within  the  terms  or  meaning  of  the  guarantie;  but 
was,  in  fact,  part  of  the  consideration  or  purchase-money 
paid  by  the  plaintiff  for  the  bilb  he  had  discounted,  and, 
IS  to  those  which  were  not  indorsed  to  him  by  Evans,  he 
was  not  liable  for  their  amount,  but  the  plaintiff  took  them 
at  bi»  own  risk*  His  Lordship,  however,  was  of  opinion, 
that  as  all  the  gold  was  used  by  Evans  in  the  course  of 
his  trade,  although  the  plaintiff  had  taken  bills  for  it  from 
him,  and  charged  him  the  discount,  the  transaction  was 
within  the  terms  of  the  guarantie,  as  the  taking  the  bills 
might  be  beneficial  to  the  defendant  as  the  surety  of 
Evans;  as,  if  such  bills  had  been  paid  by  the  acceptors  or 
other  parties  to  them,  they  would  operate  to  discharge 
the  defendant,  quoad  the  gold  supplied  to  Evans  for 
their  amount.  The  Jury  accordingly  found  a  verdict  for 
the  plaintiff— damages,  50/. 

Mr.  Serjeant  JVilde,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi,  that  this  verdict  might  be  set  aside,  and 
a  new  trial  granted,  on  the  grounds:  First,  that  the  con« 
tract  was  usurious — and  Secondly,  that  the  gold  was  not 

K  2 
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1S29.         supplied  on  the  terms,  or  within  the  meaning  of  the  gua- 
rantie. 

First,  although  in  Floyer  v.  Edwards  (a),  where  a  per^ 
son  who  sold  gold  and  silver  wire  at  three  months'  creditybiit 
stipulated,  that  in  case  the  money  was  unpaid,  the  vendee 
should  allow  him  a  half-penny  an  ounce,  per  month,  till  the 
debt  was  discharged ;  and  the  allowance  was  according  to 
an  usage  in  that  particular  branch  of  trade,  but  above  the 
legal  rate  of  interest ;  it  was  held,  that  the  contract  being 
a  bondjide  sale,  was  not  usurious:  yet,  here,  the  gold  was 
not  sold  in  the  course  of  trade,  but  was  supplied  as  part 
payment  on  the  discount  of  the  bills ;  and  as  it  was  charg- 
ed at  a  higher  rate,  according  to  the  length  of  time  the 
bills  had  to  run,  the  contract  was  clearly  usurious.  In 
Davis  V.  Hardacre,  Lord  Ellenborough  said  (6),  "  where 
a  party  is  compelled  to  take  goods  in  discounting  a  bill  of 
exchange,  I  think  a  presumption  arises  that  the  transac- 
tion  is  usurious.  When  a  man  goes  to  get  a  bill  discount- 
ed, his  object  is  to  procure  cash,  not  to  incumber  himself 
with  goods.  Therefore,  if  goods  are  forced  upon  him,  I 
must  have  proof  that  they  were  estimated  at  a  sum  for 
which  he  could  render  them  available  upon  a  re-sale,  not 
at  what  might  possibly  be  a  fair  price  to  charge  to  a  pur- 
chaser who  stood  in  need  of  them.'* 

Secondly,  the  gold  was  not  sold  to  Evans  for  the  pur- 
pose of  carrying  on  his  trade  within  the  terms  of  the  gua- 
rantie.  The  parties  meant  that  he  should  only  be  sup* 
plied  with  gold  which  was  absolutely  necessary  for  manu- 
facture ;  and  the  defendant,  as  his  surety,  could  not  be 
deemed  liable  for  gold  furnished  on  credit,  by  way  of  dis- 
count, which  was  a  distinct  and  separate  transaction,  and 
a  course  of  dealing  not  contemplated  at  the  time  the  gua- 
rantie  was  given. 

Lord  Chief  Justice  Best. — All  the  gold  sold  by  the 

(a)  Co\vp.  112 ;  S,  C.  Lofifl,  595.  (Jb)  2  Camp.  376. 
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plaintiff  to  Evans  was  used  by  the  latter  in  the  way  of  1821). 
his  trade.  The  transaction  on  the  discounting  the  bills  was 
fair^  and  bondjide;  and  it  did  not  appear  that  the  plaintiff 
had  made  a  higher  charge  for  the  gold  than  if  it  had  been 
sold  on  credit,  as  it  was  the  usual  course  of  the  trade  to 
charge  an  extra  shilling /7er  ounce,  per  month,  beyond  the 
ready  money  price ;  and  the  Jury  thought  that  it  was  rea- 
sonable. There  is,  consequently,  no  ground  to  disturb 
the  verdict  on  account  of  usury;  but  whether  the  gold  was 
supplied  within  the  terms  of  the  guarantie,  is  a  ques- 
tion deserving  consideration.  The  inclination  of  my  mind 
now  is,  that  it  was  not. 

The  rule,  therefore,  was  granted  on  that  point  only. 

Mr.  Serjeant  Toddy  now  shewed  cause. — Although  the 
plaintiff  discounted  bills  for  Evans  on  the  sale  of  the  gold, 
yet,  as  the  whole  of  it  was  used  by  him  in  the  course  of 
his  trade,  the  supply  was  within  the  meaning  of  the  guar- 
antie; and  there  was  nothing  to  exclude  the  purchaser 
from  giving  bills  in  payment,  or  to  prohibit  the  seller  from 
discounting  them.  Whether  bills  had  been  given  or  not, 
the  gold  was  furnished  at  the  same  price,  as  it  was  proved 
that  it  was  the  regular  practice  of  the  trade  to  charge  one 
shilling  jEi^r  month  per  ounce  for  credit.  The  bills,  in  fact, 
placed  the  defendant  as  a  surety  for  his  debtor  in  a  far 
better  situation,  as  they  might  have  been  paid  by  the  ac- 
ceptors or  drawers,  or  other  parties  to  them;  and  as  there 
can  be  no  question  but  that  the  sale  of  the  gold  to  Evans 
was  bond  Jide^  it  falls  within  the  meaning  of  the  gua- 
rantie, by  which  the  plaintiff  was  to  have  the  value  of 
gold  supplied  by  him  to  Evans  secured  to  a  given  amount. 
If,  indeed,  any  of  the  gold  had  been  re-sold  by  Evans, 
it  would  have  been  a  different  question;  but,  as  it  was 
proved  that  the  whole  of  it  was  used  by  him  in  bis  trade, 
and  the  parties  contemplated  that  credit  should  be  giv- 
en to  him  to  the  extent  of  50/.,  the  mode  in  which  he 
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1829.  proposed  to  pay  for  the  gold  would  not  alter  the  nature  of 
the  transaction ;  and  if  Evans  failed  to  pay  for  it,  the  de- 
fendant undertook  to  do  so,  and  he  is,  consequently,  liable 
on  such  undertaking. 

Mr.  Serjeant  Wilde ,  in  support  of  his  rule. — The  plain- 
tiff's demand  on  the  defendant  is  not  covered  by  the 
guarantie,  which  must  be  construed  strictly,  and  in  favour 
of  the  latter  as  a  surety.  Although  the  gold  was  applied  by 
Evans  to  the  purposes  of  his  trade,  yet  the  circumstances 
under  which  it  was  furnished  were  wholly  beside  the  guaran* 
tie,  as  the  gold  was  given  in  lieu  of  money  on  the  discount 
of  bills  of  exchange,  of  which  the  plaintiff  became  the 
purchaser;  and  he  had  his  remedy  against  the  different 
parties  who  might  be  liable  on  the  bills,  and  by  which  he 
was  deprived  of  his  right  to  recover  as  against  the  defend- 
ant on  his  undertaking.  If  the  plaintiff  had  drawn  bills 
on  Evans  for  the  amount  of  the  gold  supplied,  there  could 
have  been  no  doubt: — but  Evans  was  no  party  to  some  of 
the  bills,  as  the  plaintiff  did  not  even  require  him  to  in- 
dorse them ;  and  a  person  who  discounts  a  bill  for  another 
becomes  the  purchaser  of  it,  and  takes  it  subject  to  all  its 
incidents,  and  at  his  own  risk.  So,  i{  Evans  had  accepted 
bills  drawn  on  him  by  the  plaintiff  for  the  amount  of  the 
gold,  and  dishonoured  them,  the  latter  would  have  been 
remitted  to  his  original  demand ;  but  as  he  discounted  bills 
drawn  and  accepted  by  third  parties,  it  is  immaterial  whe- 
ther he  became  possessed  of  them  by  the  payment  of  mo- 
ney or  by  the  delivery  of  gold.  At  all  events,  it  was  not  a 
mode  of  dealing  contemplated  by  the  parties  at  the  time 
the  guarantie  was  given,  or  within  its  meaning  or  effect;  and 
whatever  a  person  gives  upon  the  discount  of  a  bill,  be- 
comes the  property  of  the  party  for  whom  the  bill  is  dis- 
counted. In  Ex  parte  IsbesteVf  Lord  Eldon  said  (a),  *^  there 
is  a  great  difference  between  transferring  a  bill  without  put- 
ting your  name  to  it,  and  indorsing  it;  in  the  one  case  it  is  » 

{a)  I  RoGe'8  Bkptcy.  Cas.  23. 
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sale,  and  in  th^  otBer  a  discount,  subject,  however,  to  the  1829. 
question  of  intention,  whether  the  transfer  was  meant  to 
take  effect  as  a  sale,  or  by  way  of  discount.  So,  in  Ex 
parte  Shuiiletoorih  (a),  it  was  held,  that  a  person  giving 
cash  for  a  bill  without  the  indorsement  of  the  person  from 
whom  he  takes  it,  cannot  prove  it  under  his  commission. 
In  Emly  v.  Lye  (A),  where  one  of  two  partners  drew  bills 
of  exchange  in  his  own  name,  which  he  procured  to  be  dis- 
counted with  a  banker,  through  the  medium  of  the  same 
agent  who  procured  the  discount  of  other  bills  drawn  in  the 
partnership  firm  with  the  same  banker ;  it  was  held  that  the 
latter  has  no  remedy  against  the  partnership,  either  upon 
the  bills  so  drawn  by  the  single  partner,  or  for  money  had 
and  received  through  the  medium  of  such  bills,  though  the 
proceeds  were  carried  to  the  partnership  account;  the  mo* 
ney  being  advanced  solely  on  the  security  of  the  parties 
whose  names  were  on  the  bills  by  way  of  discount ^  and  not 
by  way  o{  han  to  the  partnership,  though  the  banker  con- 
i^ived  at  the  time  that  all  the  bills  were  drawn  on  the  part- 
nership account.  So,  here,  as  the  gold  was  supplied  by 
the  plaintiff  to  Evans  on  the  discount  of  bills  of  exchange, 
to  some  of  which  the  latter  was  no  party,  it  amounted  to  a 
sale  of  the  bills;  and  it  must  be  inferred,  that  the  plaintiff 
made  the  advances  to  Ecahs  on  the  security  of  the  parties 
whose  names  rppeared  on  the  bills;  and  there  was  clearly 
no  debt  from  Evans  to  the  plaintiff  for  gold  supplied  or 
sold  by  the  latter  within  the  meaning  of  the  guarantie. 

Lord  Chief  Justice  Best. — When  we  granted  the  rule 
nisiy  it  struck  me  that  I  took  a  wrong  view  of  this  case  at 
Nisi  Prius.  I  am  now  convinced  that  I  did,  and  the  con- 
sequence is,  that  there  must  be  a  new  trial.  The  guarantie 
tras  not  meant  to  apply  to  all  gold  to  be  used  by  Evans  for 
the  purpose  of  his  trade,  but  to  the  sale  of  gold  by  the 
plaintiff  to  him,  to  be  applied  to  that  purpose.     The  ques- 

(«)  3  Vcs.  368.  (6)  15  East,  7- 
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1829.^  tion  then  is,  whether  gold  advanced  by  the  plaintiff  to 
Evans,  together  with  money,  on  the  discount  of  certain 
bilb  for  him,  is  gold  sold  or  supplied  within  the  terms  of 
the  guarantie ;  I  think  it  is  not.  The  defendant  only  meant 
to  pay  for  such  gold  as  was  sold  hy  the  plaintiff  to  Evans; 
and,  if  it  were  not  sold,  the  defendant  cannot  be  held  re« 
sponsible  on  his  undertaking.  Now  the  gold  in  question 
was  not  sold  by  the  plaintiff,  but  given  for  the  purchase 
of  bills  of  exchange ;  and  the  two  cases  to  which  we  have 
been  referred,  shew  the  distinction  between  payment  for 
goods  by  money,  or  by  bills  of  exchange.  If  bills  of  ex- 
change be  taken,  the  credit  is  thereby  suspended  until  they 
become  due,  but  the  discount  of  a  bill  is  the  purchase  of 
the  bill ;  and  the  gold  was  supplied  by  the  plaintiff  to  the 
original  debtor,  for  the  purchase  of  bills;  and,  therefore, 
the  defendant,  as  his  surety,  has  a  right  to  say,  that  he 
only  meant  to  be  answerable  to  the  plaintiff  for  gold  sold 
by  him  to  Evans,  to  be  used  in  his  trade,  and  not  for  gold 
furnished  him  in  lieu  of  money  on  the  discount  of  bills. 
This,  therefore,  was  not  a  transaction  within  the  terms  or 
meaning  of  the  guarantie,  which,  as  against  a  surety,  must 
receive  a  strict  construction,  and  which  ought  to  be  so 
framed  as  to  embrace,  in  letter  and  in  spirit,  the  nature  of 
the  dealing  or  transaction  intended  to  be  guaranteed,  so 
as  to  make  the  surety  answerable  for  the  default  of  the 
original  debtor. 

Mr.  Justice  Park. — The  distinction  between  payment 
for  goods  by  bills  of  exchange,  and  the  delivery  of  goods 
on  discount,  is  clearly  established  by  the  cases  cited.  The 
doctrine  otremittet*  is  well  understood,  but  does  not  apply 
to  this  case.  If  a  party  sell  goods  and  take  a  bill  of  ex- 
change in  payment,  if  it  be  dishonoured,  or  turn  out  to 
be  of  no  value,  he  is  remitted  to  his  original  considera- 
tion; but  if  he  deliver  goods  on  the  discount  of  bills,  he 
becomes  the  purchaser  of  such  bills ;  and  if  they  are  not 
indorsed  to  him  by  the  party  from  whom  he  takes  them^ 
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he  buys  tbem  at  his  own  risk ;  for,  in  Emly  v.  Lye,  Mr. 
Justice  Le  Blanc  said  (a),  ''  where  another  security  is  not 
required,  the  party  who  discounts  a  bill  of  exchange, 
stands  in  the  situation  of  a  purchaser  of  the  bill;  and, 
therefore,  according  to  the  case  of  the  Bank  of  England  v. 
Newman  {b),  cannot  recover  against  the  person  with  whom 
he  discounts  it,  and  whose  name  is  not  on  the  bill,  the  mo- 
ney advanced  by  way  of  discount." 

Mr.  Justice  Burrouoh,  and  Mr.  Justice  Gaselbe,  con- 
curred. 

Rule  absolute  for  a  new  trial  (c). 


1829. 


(a)  16  East,  12. 

(6)  I  lid.  Raym.  442;  .S.  C. 
Com.  Rep  57. 

(c)  On  the  second  trial.  Lord 
Chief  Jnsdce  Tmdal  left  it  to  the 
Juy  to  say,  whether  the  trant- 
Ktions  between  the  parties  were. 


in  substance,  a  sale  of  the  gold, 
or  whether  they  were  merely  co- 
lourable, and  the  real  transac- 
tion a  mere  discount  of  the  bills ; 
and  they  found  a  verdict  for  the 
plaintiff.  See  1  Mood.  &  Malk. 
471. 


Terrinoton,  surviving  Assignee  of  Pullan,  a  Bankrupt, 

r.  Hargreayes  and  Another.  Ma  22nd 

1  HIS  was  an  action  of  assumpsit  commenced  by  the  The  82nd  tec- 
plaintiff,  in  Trinity  Term,  1827,  as  surviving  assignee  of  f„°°5^*//5^ 
one  William  White,  deceased,  who,  with  the  plaintiff,  were  c.  i6,  is  reiro- 
joint  assignees  of  one  Richard  Pullan,  a  bankrupt.  The  applies  to  pay- 
declaration  contained  counts  for  money  lent,  money  paid,  fore  an"at*thc" 
money  had  and  received,  and  on  an  account  stated ;  and  J*«"«  o^ J**«  P"*- 

•^  .  '  ingoftheact 

alleged  promises  by  the  defendant  to  Pullan,  before  he  be-  Therefore, 
came  bankrupt,  and  to  the  plaintiff  and  White  as  his  assig-  ^y^^  pssing^of 
nees,  and  to  the  plaintiff  alone,  as  surviving  assignee  of  u*'*^*^^'!***.! 
White  since  the  bankruptcy.     The  defendants  pleaded  the  defendants, 

who  wereftware 

the  general  issue.  of  his  insoiven- 

cy,  a  sum  of 
money  after  he 
had  committed  an  act  of  bankruptcy,  but  of  which  they  had  no  notice: — Held,  that  such  payment 
was  protected,  and  that  the  assignees  were  not  entitled  to  recorer  in  an  action  for  money  had  and 
received,  aAer  the  statute  6  Geo,  4,  came  into  operation,  although  the  commission  was  sued  out 
before  the  aa  was  passed. 
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1829.  At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 

»  hall,  at  the  Sittings  after  the  last  Michaelmas  Term,  the 

V-  Jury  found  a  special  verdict  as  follows: — That  Richard 

Pullan,  the  bankrupt,  on  the  S6th  June,  1822,  was,  and 
for  some  time  before  that  day  had  been  a  trader,  within 
the  meaning  of  the  bankrupt  laws,  at  Leeds,  in  the  coun- 
ty of  York.  That,  on  that  day,  he  was  indebted  to  the 
plaintiff  Terrington,  the  petitioning  creditor,  under  the 
commission  afterwards  issued  against  him,  in  the  sum 
of  1,100/.,  and  upwards.  That,  being  such  trader,  and 
being  so  indebted  to  Terrington,  afterwards,  on  the  said 
26th  June,  1822,  Pullan  became  a  bankrupt  within  the 
true  intent  and  meaning  of  the  statutes  then  in  force  con- 
cerning bankrupts.  That  a  commission  of  bankrupt  was 
issued  against  him,  dated  the  15th  May,  \82S,  under 
which  he  was  duly  declared  a  bankrupt,  and  the  plaintiff 
and  White  (whom  the  plaintiff  hath  survived),  became  and 
were  the  assignees  of  the  estate  and  effects  of  the  said 
bankrupt,  according  to  the  force,  form,  and  effect  of  the 
said  statutes,  and  the  said  plaintiff  now  is  assignee  of  the 
said  estate  and  effects.  That  Pullan  was  insolvent  in  the 
month  of  February,  1822,  and  remained  so  insolvent  until 
the  issuing  of  the  commission  of  bankrupt.  That  the  de- 
fendants, on  the  4th  August,  1822,  received  from  Pullan 
the  sum  of  165/.  7s,  6d.  being  the  first  instalment  of  a 
debt  due  to  them,  for  which  they,  with  other  creditors, 
had,  on  the  Slst  March  preceding,  agreed  to  take  Put- 
lans  notes,  payable  at  four,  eight,  twelve,  and  sixteen 
months;  and  that  at  the  time  when  they  so  received  the  said 
sum  of  165/.  7s,  6c/.,  they  knew  that  Pullan  was  insolvent, 
but  did  not  know  that  he  had  committed  an  act  of  bank- 
ruptcy. But  whether,  &c.,  and  if  it  should  seem  to  the 
Court  that  the  defendants  did  undertake  and  promise  in 
manner  and  form  as  the  plaintiff  had  complained,  the  Jury 
assessed  his  damages  at  165/,  7^.  6c/. 
The  case  now  came  on  for  argument. 
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Mr.  Serjeant  WiUe,  for  the  plaintiff. — The  only  ques-         1829. 

tion  is,  whether,  under  the  particular  circumstances  of  this    ^      "     " 

Terri:;oton 

case,  the  82nd  section  of  the  statute  6  Geo.  4f,  c.  16,  is  re-  v. 

trospective  or  not.     Although  in  ChurchiU  v.  Crease  (a),         ^**  ^**' 
the  Court  were  of  opinion  that  the  expression  '^  payments 
nuide^  must  be  considered  as  referrible  to  payments  made 
before  and  at  the  time  the  statute  was  passed ;  yet  here, 
as  the  commission  was  sued  out  long  before  the  passing 
of  the  act,  and  the  payment  was  made  by  the  bankrupt 
after  he  had  comimtted  an  act  of  bankruptcy,  such  pay- 
ment cannot  be  protected  under  the  clause  in  question, 
although  the  action  by  the  assignee  to  recover  back  the 
money  so  paid  was  not  commenced  until   after  the  act 
came  into  operation.     It  is  found  as  a  fact,  that  the  de- 
fendants knew  that  the  bankrupt  was  insolvent  at  the  time 
they  received  the  money  from  him,  and  to  which   the 
plaintiff  is  entitled  as  his  assignee,  as  he  had  an  existing 
right  under  the  commission,  which  was  sued  out  previous- 
ly to  the  passing  of  the  statute;    and,  in  ChurchiU  v. 
Crease y  it  did  not  appear  that  the  party  receiving  the 
money  knew  of  the  insolvency  of  the  person  who  paid  it; 
and  the  commission  was  not  sued  out  for  more  than  a 
month  after  the  statute  had  passed.     The  latter  part  of 
the  8£nd  section,  applies  to  payments  made  to  a  bankrupt ; 
but  a  payment  by  a  bankrupt,  after  he  has  committed  an 
act  of  bankruptcy,  cannot  affect  the  rights  of  assignees 
under  a  commission  sued  out  previously  to,  and  at  the 
time  the  statute  6  Geo.  4,  was  passed.     The  Legislature 
have  expressly  pointed  out  when  the  act  shall  operate 
retrospectively,  and  when  prospectively ;   and  it  is  an  es- 
tablished and  general  principle,  that  the  Court  cannot 
give  the  provisions  of  a  statute  an  ex  post  facto  operation, 
unless  the  words  of  the  act  will  warrant  such  a  construction, 
or  they  are  imperatively  called  on  by  express  enactment, 
so  to  do.     The  135th  section  declares  subsisting  commis- 
sions to  be  valid,  and  enacts,  **  that  nothing  in  the  act  con- 

(a)  2  Moore  &  Payne,  415;  5.  C.  5  Bbg.  177- 
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1829.         tained  shall  render  invalid  any  commission  now  subsist- 

Terrino^on    ^"^'  ^^  which  shall  be  subsisting  at  the  time  this  act  shall 

V'  take  effect,  or  any  proceedings  which  may  have  been  had 

Haroreaves,  .     , 

thereunder,  except  as  therein  is  specifically  enacted;  "  and 

the  136th  section,  which  enacts  that  the  6  Geo.  4  shall  not 
take  effect  before  the  1st  September ^  1825,  expressly  ex- 
cepts all  enactments  relating  to  certificates  of  conformity, 
which  are  to  take  effect  upon  the  passing  of  the  act ;  and 
here,  as  there  was  a  valid  and  existing  commission  sued 
out  before  the  statute  was  passed,  and  the  payment  was 
made  by  the  bankrupt  after  an  act  of  bankruptcy,  on  which 
that  commision  was  founded,  his  assignee  had  still  a  right 
to  prosecute  his  claim  against  the  defendants  under  and 
by  virtue  of  that  commission.     The  llSth  section,  which 
makes  it  felony  in  a  bankrupt  for  not  surrendering,  and 
delivering  up  his  effects,  was  meant  to  operate  retrospect* 
ively,  as  the  words  are  *'  if  any  person  against  whom  any 
commission  has  been  issued^  or  shall  hereafter  be  issued." 
So,  the  ISd'rd  section  makes  provision  for  petitions  for  the 
allowance  of  certificates  presented  to  the  Lord  Chancel- 
lor/7rei7foi»  to  the  passing  of  the  act;  and  the  131st  enacts, 
that  the  bankrupt  shall  not  be  liable  upon  a  parol  promise 
to  pay  after  the  allowance  of  his  certificate,  under  any 
present  or  future  commission.     But,  as  the  general  enact- 
ments have  a  prospective  view,  and  the  Legislature  have 
expressly  pointed  out  when  the  act  was  to  operate  retro- 
spectively, it  must  be  confined  to  those  particular  sections 
only,  and  cannot  be  extended  to  the  general  purview  of  the 
statute.     Although  as  the  word  made  in  the  82nd  section, 
is  followed  by  those  "or  which  shall  hereafter  be  made^^ 
it  may  appear  to  have  a  retrospective  operation ;  yet,  when 
the  former  word  is  connected  with  the  terms  of  the  135tb 
section,  it  may  be  satisfied  by  confining  it  to  cases  where  pay- 
ments have  been  made  before  the  act  came  into  operation, 
and  the  commission  was  sued  out  subsequently  to  its  pass- 
ing; but  where  a  payment  has  been  made,  and  the  commis- 
sion sued  out  before  the  act  was  passed,  and  the  assignees 
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Terrinotow 
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Hargreavii. 


under  it  had  an  existing  right  to  sue  by  virtue  of  the  form-  1929. 
er  statutes,  such  payment  cannot  be  protected  by  the  82nd 
section ;  and  the  135th  expressly  declares  all  subsisting 
commissions  to  be  valid.  In  Maggs  v.  Hunt  (a),  the  act 
of  bankruptcy  was  committed  qfier  the  statute  was  passed, 
but  before  it  came  into  operation ;  and,  as  the  commission 
was  founded  on  that  act  of  bankruptcy,  although  it  was 
not  sued  out  until  after  the  act  came  into  effect;  yet,  the 
Court  held,  that  it  could  not  be  supported,  as  there  was 
no  statute  in  force  at  the  time  the  alleged  act  of  bank- 
ruptcy took  place.  Here,  however,  the  commission  was 
sued  out  before  the  statute  was  passed ;  and,  as  the  assig- 
nee bad  an  existing  right  to  sue  the  defendants  before  and 
at  the  time  it  came  into  operation,  the  payment  having 
been  made  to  them  by  the  bankrupt  more  than  two  months 
before  the  commission  was  issued,  the  plaintiff  is  entitled 
to  recover. 

Mr.  Serjeant  Merewethevj  for  the  defendant. — It  must 
be  admitted,  as  a  general  principle,  that  the  words  of  a 
clause  in  an  act  of  Parliament  cannot  have  a  retrospect- 
ive or  ex  post  facto  operation,  unless  it  be  so  declared  by 
the  Legislature ;  and  the  intention  must  be  looked  at,  at  the 
time  the  statute  was  passed.  It  is  quite  clear,  that  several 
of  the  clauses  in  the  6  Geo,  4,  were  meant  to  have  a  retro- 
spective effect,  and  in  Churchill  v.  Crease,  Lord  Chief  Jus- 
tice Best^A.  (&), ''  unless  the  expression,  *' payments mcule,** 
does  not  refer  to  payments  at  the  time  of  the  passing  of 
the  act,  the  words,  *'  or  which  hereafter  shall  be  made 9* 
would  be  altogether  nugatory;  and,  therefore,  it  would 
be  absurd  to  say,  that  the  Legislature  did  not  contem- 
plate all  payments  really  and  bond  fide  made  at  the  time 
of  the  passing  of  the  act,  or,  that  such  payments  only 
were  to  be  protected,  which  were  to  be  made  after  it 

(a)  4  Bing.  212.  (6)  2  Moore  &  Payne,  421. 
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1829.        came  fully  into  operation;*'  and,  Mr.  Justice  Park  said  {a), 
"  "  that  tlie  words,  all  payments  made,  or  which  hereafter 

XKRRXNGTON 

r.  shall  be  made,  were  extremely  strong,  if  not  conclusive,  to 

shew  that  the  Legislature  intended  to  protect  all  payments 
actually  made  at  the  time  of  the  passing  of  the  act: — 
that  all  payments  made,  must  be  considered  to  refer  to 
payments  theretofore  made ;  and  more  particularly  so,  as 
they  were  followed  by  the  words,  or  which  hereafter  shall 
be  made."  That  is  the  true  construction,  and  the  word 
*'  made,"  contrasted  with  **  hereafter  to  be  made,"  can  only 
have  a  retrospective  view,  and  was  intended  to  operate 
disjunctively,  and  to  apply  to  all  hondjide  payments  made 
before  and  at  the  time  of  the  passing  of  the  act.  Al- 
though the  main  object  of  the  Legislature  was,  that  the 
act  should  operate  prospectively,  yet  the  Court  put  the 
right  construction  on  the  8^nd  section,  in  Churchill  v. 
Crease;  and  the  words  of  it  must  be  construed  according 
to  common  parlance,  and  not  with  a  technical  or  legal 
accuracy;,  and,  if  so,  there  is  no  distinction  to  be  dravni 
between  a  payment  made  and  commission  sued  oat  be- 
fore the  passing  of  the  act,  or  a  payment  between  the 
time  of  its  passing  and  the  day  on  which  it  came  into 
operation,  and  a  commission  sued  out  after  that  day. 

Mr.  Serjeant  Wilde,  in  reply. — In  Churchill  v.  Crease, 
the  assignees  had  no  existing  rights  at  the  time  the 
statute  was  passed,  as  the  payment  was  not  made,  or  the 
commission  issued  until  afterwards ;  and  the  Legislature 
did  not  intend  to  interfere  with,  or  destroy  the  rights  of 
assignees  under  a  pre-existing  commission.  The  82kid 
section  contains  a  general  and  not  a  specific  enactment, 
and  the  Court  are  not  bound  to  give  it  a  retrospective 
operation. 

Lord  Chief  Justice  Best. — I  am  extremely  happy  that 

(41)  2  Moore  &  Payne,  424. 
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this  question   has  been  brought  before  the  Court  on  a         1B29. 
special  verdict,  as,  if  I  am  in  error,  it  may  be  corrected    xbr^,„otoii 
by  a  higher  tribunal.     But  I  still  entertain  the  same  v. 

opinion  I  expressed  in  Churchill  v.  CreaWy  the  facts  of 
which  are  not  distinguishable  from  the  present ;  and  if  we 
were  to  hold  that  the  plaintiff  is  entitled  to  recover,  we 
should  overturn  our  decision  in  that  case.     It  has  been 
admitted,  in  the  course  of  an  excellent  and  pertinent  ar- 
gument, that  the  provisions  of  a  statute  cannot  have  a  re- 
trospective or  ex  post  facto  operation,  unless  declared  to 
be  so  by  express  words  or  positive  enactment.    To  that 
proposition  I  fully  accede;  but  I  am  of  opinion,  that  there 
are  words  in  the  82nd  section,  which  clearly  shew  it  to  be 
retrospective,  and  that  sense  cannot  be  made  of  them,  un- 
less such  a  construction  be  put  upon  them;  although  it  has 
been  ingeniously  stated  by  my  brother  Wilde,  that,  under 
the  particular  circumstances  of  this  case,  we  ought  not  to 
give  a  retrospective  effect  to  that  clause,  as  the  payment 
was  not  only  made  by  the  bankrupt  to  the  defendants,  but 
the  commission  was  sued  out  before  the  statute  6  Geo, 
4,  c.  16,  was  passed.      But,  the  words    of  the  section 
are,  *'  that  all  payments  really  and  bond  fide  made,  or 
which  shaU  hereafter  be  made  by  any  bankrupt,  or  by  any 
person  on  his  behalf,  before  the  date  and  issuing  of  the 
commission  against  such  bankrupt,  to  any  creditor  of  such 
bankrupt,  (such  payment  not  being  a  fraudulent  prefer- 
ence of  such  creditor),  shall  be  deemed  valid,  notwithstand- 
bg  any  prior  act  of  bankruptcy  by  such  bankrupt  com- 
mitted ;  and  such  creditor  shall  not  be  liable  to  refund  the 
same  to  the  assignees  of  such  bankrupt,  provided  the  per- 
son so  dealing  with  the  bankrupt  had  not,  at  the  time  of 
such  payment  by  or  to  such  bankrupt,  notice  of  any  act 
of  bankruptcy  by  such  bankrupt  committed;**  and,  here, 
it  is  found  as  a  fact,  that,  when  the  defendants  received 
the  sum  from  the  bankrupt,  which  his  assignee  seeks  to 
recover  in  this  action,  they  did  not  know  that  he  had 
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1829.         committed  any  act  of  bankruptcy.     Now,  what  meaning 
can  be  given  to  the  words,  '^payments  recUly  and  bond 
V.  fide  made^^  unless  they  be  taken  to  refer  to  payments 

made  at  the  time  of  the  passing  of  the  act,  and,  conse- 
quently, all  payments  previously  to  that  time  would  be 
equally '  protected.  That  was  the  ground  of  my  opinion 
in  Churchill  v.  Crease;  and  I  there  said,  that  (a),  '^  unless 
the  expression,  payments  made,  does  not  refer  to  payments 
at  the  time  of  the  passing  of  the  act,  the  words  *  or  which 
hereafter  shaU  be  made,  would  be  altogether  nugatory; 
and,  therefore,  that  it  was  absurd  to  say,  that  the  Legisla-^ 
ture  did  not  contemplate  all  payments  reaUy  and  bond 
fide  made  at  the  time  of  the  passing  of  the  act,  or  XhkX 
such  payments  only  were  to  be  protected  which  were  to 
be  made  after  it  came  fully  into  operation.*'  In  Maggs 
v.  Hunt,  the  act  of  bankruptcy  was  committed  afler  the 
statute  was  passed,  but,  as  it  was  not  in  force,  it  was  held, 
that  a  commission  founded  upon  such  act,  and  sued  out  after 
the  statute  had  come  into  operation,  could  not  be  support^ 
ed,  as  there  had  been  uo  new  or  intervening  act  of  bank- 
ruptcy between  the  time  of  the  passing  of  the  act,  and  the 
day  it  came  into  operation.  Although  the  words  of  the 
82nd  section  are  ambiguous,  yet,  if  we  do  not  give  it  a 
retrospective  meaning,  it  would  be  altogether  unintelligi- 
ble ;  and,  it  is  quite  clear  that  several  of  the  clauses  of 
the  act  were  intended  to  have  an  ex  post  facto  operation. 
The  135th  section  does  not  appear  to  me  to  affect  the 
82nd,  as  far  as  regards  the  payment  in  question^  as  it  only 
makes  a  subsisting  commission  valid  as  against  the  bank- 
rupt, and  he  cannot  dispute  it;  but,  it  does  not  follow 
that  the  assignees  have  such  a  vested  interest  in  them  as 
to  be  extended  so  as  to  affect  the  rights  of  third  persons; 
their  remedy,  if  any,  is  against  the  bankrupt  himself. 

{a)  2  Moore  &  Payne,  421. 
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Mr.  Justice  Park. — I  do  not  see  any  reason  to  induce        1829. 
nue  to  alter  the  opinion  I  formed  in  Churchill  v.  Crease,    t^b^hotoii 
Several  of  the  sections  of  the  late  statute  are  framed  in  the  ^' 

ioost  anbiguous  terms ;  and  it  is  not  to  be  wondered  at,  that 
Ae  Courts  have  experienced  great  difficulty  in  giving 
them  a  true  or  legal  construction.  But  it  appears  to 
tie,  that  the  words  payments  madCf  in  the  82nd  section, 
coupled  with  those  hereqfter  to  be  made,  must  have  partly  a 
retrospective,  and  partly  a  prospective  operation,  and  that 
the  Legiskture  meant,  that  the  word  made  should  apply 
to  payments  before,  and  at  the  time  the  statute  was  passed ; 
end  those  hereafter  to  be  made,  to  payments  after  the 
possiDg,  or  subsequently  to  its  coming  into  operation. 

Mr.  Justice  Burrouoh. — I  agree  with  my  Lord  Chief 
Justice  and  my  brother  Park,  and  think  that  they  put  a 
ferae  construction  on  the  82nd  section,  in  Churchill  v. 
Crease.  Although  I  did  not  there  express  my  opinion  on 
the  point,  I  entertained  no  doubt,  and  the  Legislature 
teem  to  have  pointed  out  the  distinction  by  contrasting 
die  words  payments  made,  with  those  hereafter  to  be 
made;  and  the  former  must,  of  necessity,  apply  to  pay- 
ments made  before  and  at  the  time  of  the  passing  of  the 
act. 

Bfr.  Justice  Gaselee. — I  also  concurred  with  the  Court 
in  Churchill  v.  Crease  as  to  the  construction  of  the  clause 
in  question,  and  I  think  the  opinion  we  there  formed  is 
correct;  and  although  a  distinction  has  been  taken  by  my 
brother  Wilde,  between  commissions  sued  out  before,  and 
after  the  passing  of  the  act,  I  think  it  is  not  well  founded, 
and  therefore,  it  ought  not  to  prevail. 

Judgment  for  the  defendants. 
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Monday^ 
May  26M. 

After  the  exe- 
cution of  a  char- 
ter-party, the 
plaintiff,  who 
waa  a  party  to 
it,  entered  hato 
an  agreement 
with  the  attest- 
faig  witness,  by 
which  the  hitter 
was  to  luiTe  a 
share  of  the  pro- 
fits expected  to 
be  derived  from 
the  adventure. 
The  witness 
having  refused 
to  release  his 
interest:— 
ffeM,  that  he 
was  incompent 
to  prove  the  ex- 
eculion  of  the 
charter-party, 
and  that  evi- 
dence of  his 
haod  writing 
was  inadmbsi- 
bie. 


1  '  * 
\  ■  •  - 


HoviLL  and  Another  r.  Stephenson  and  Another. 

X  HIS  waa  an  action  ^S^^Qv^QftQt  onu  charter-party^  and 
brought  by  the  plaintifis,  as  abip  owners,  against  the  de^ 
fendants  as  fi^ij^hters,  for  non^^aymtot  df  jEreigiit. .. 
.  At  the  trials  before.Mr.  Justice  Pio^ilf. at. GfffidiAatf,,  at 
the  Sittings  after  the  last  MickaefmoB  Temi,  theplainiiffii 
called  the  broker  whojarepared  the  charter-party,  jand^'who 
was  also  the  attesting  witness,  to  prove  its  execution;  andy 
on  his  being  asked  by  the  defSmdants*  counsel,  whethecho 
had  not^  since  the  instrument  was  executed,,  entered  into 
an  agreement  with  the  plaintiffs^  to  receiveia  share  of  the 
profits  which  were  expected  to  arise  from  the  adventure, 
he  sidmitted  that  he  had,  and  that  such  agreement  was  in 
writing; and,  having*. refused  to  release. hia  interest,  itiW» 
objected  that  he  was  notiiCompetent  to  prove  the  exeea^ 
tion  of  the  charter-party,  as  he  was  interested  in  the  event 
of  the  suit.  The  learned  Judge,  considering  the  objection 
to  be  well  founded,  rejected  his  testimony.    ,  .  j 

>  Evidence  was  then  dffered*  to  prove  Jtus  handwriting, 
which  being  also  objected  to,  the  learned  Judge  refused 
to  receive,  and  the  plaintiffs,  being  unable  to  prove  the  ex* 
ecution  of  the  charter-party,  were  nonsuited. 


Mr.  Serjeant  Taddy,  in  the  lastTenUr  obtained  .a.nile 
nUiy  that  this  nonsuit  might  be. set  aside,  and  a  new  trial 
•granted,  on  the  grounds  that  the  testimony  of.  the  witpess 
had  been  improperly  rejected;  or,  that  at  all  events,  evt* 
dence  of  his  handwriting  ought  to  have  been  received 
Where  a  subscribing  witness  is  dead,  proof  of  his  hand- 
writing has  been  held  to  be  sufficient.  So,  if  some  de- 
gree of  interest  has  accrued  to  a  party  attesting  the 
execution  of  an  instrument,  subsequently  to  such  execu- 
tion, proof  of  his  handwriting  is  not  only  admissible, 
but  is  the  next  best  evidence  which  can  be  given  to 
prove  the  execution.    The  defendants  might,  if  ^ey 
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h: 


had|ihiwiily  haft  dfOBS-emnfaned  the  witness;  but  as  they  ^  lg29»^ 
xejected  his  testimony  altogether,  the  plaintiffs  had  a  right  hotill 
to  ffire  secondary  evidence  of  the  execution  of  the  char-  „  ^- 
ter-party,  by  proving  hia  handwritings  particukriy,  as 
all  the  parties  consented  that  he  should  be  the  attesting 
llritoeasatthietinieof  suchexeeutidn;  and,  as  the  plaintiffs 
eonid  not  estaWish  that  fitct,  without  his  aid,  it  would 
be  a  £ii3ure  of  justice  .if  he  be  deemed  incompetent  to  prove 
it  In  Shoire  r.  Bell  (a),  the  subscribing  witness  was  in- 
tcfested.in  the  instrument,  at  the  time  of  the  attestation, 
•od  dierdbfe  could  not  be  examined  to  prove  its ,  execu- 
tion»  But,  in  Goss  v.  TVocy  (i),  the  depositions  of  a  wit^ 
Bess  disinterested  at  the  time  of  making  them,  were  allow- 
ed to  be  read  in  the  cause  in  which  he  was  afterwards 
phtntiffl  In  Chklfirey  v.  Narru  (c),  in  debt  on  bond,  the 
tabseribing  witness  having  afterwards  become  the  admin« 
Mtratpr  of  the  oUigee,  proof  of  his  handwriting  was  allow- 
ed. In  Bueilejf  v.  Smith  (cf),  where  the  attesting:  witness 
to  a  promissory  note,  became  incapacitated,  Lord  Kenyan 
admitted  proof  of  her  handwriting;  and,  in  Beni  v.  Bctk-* 
cr(e),  the  case  o{  Barlow  v.  Vawell{f)  was  cited,  and  ap- 
proved of  by  Lord  Kenyan  {g),  where  it  was  ruled  by 
Lord  Chief  Justice  Halt,  that,  where  a  person  makes  him- 
idf  a  party  in  interest,  after  a  plaintiff*  or  defendant  has 
an  interest  in  his  testimony,  he  cannot  by  this  deprive 
them  of  the  benefit  of  his  testimony. 

Mr.  Serjeant:  fFt/cie,  on  a  former  day  in  this  Term, 
shewed  cause.  Although  the  broker  who  was  the  subscrib- 
ing witness  to  the  charter-party,  was  the  most  likely  person 
to  furnish  every  information  as  to  what  was  said  or  done 
by  the  parties  at  the  time  of  the  execution  of  that  instru- 

(a)  5  Term  Rep.  37 1  •  (e)  3  Term  Rep.  31 . 

(b)  1  Pcere  Wins.  288.  (/)  Skin.  586. 

(c)  1  Str.  34.  (g)  3  Term  Rep.  34. 
(r/)  2  Bsp.  Rep.  €97. 
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1829«.        ment ;  yet,  as  he  afterwards  derived  an  interest  by  the  act  of 

HoYiLi,       ^^^  plaintiffs,  who  sought  to  call  him  as  a  witness  on  their 

V.  behalf,  his  testimony  was  properly  excluded,  as  he  undoubt- 

STEPH  BR80N 

edly  had  an  immediate  interest  in  the  event  of  the  suit;  and 
it  is  clear  that  he  thought  so  himself,  as  he  refused  to 
release  it.     The  defendants  ought  not  to  be  placed  in  such 
a  situation  as  to  be  compelled  to  submit  to  a  witness  being 
called  for  the  plaintiffs  who  has  an  interest  in  the  cause. 
The  plaintiffs  themselves  might  as  well  be  called;  and,  as 
the  proposed  witness  was  to  participate  in  the  fruits  of  the 
verdict,  in  case  the  Jury  found  for  the  plaintiffs,  the  lat* 
ter  must  be  considered  as  trustees  for  the  witness ;  and,  if 
proof  of  his  handwriting  were  receivable,  the  defendants 
would  be  deprived  of  the  benefit  of  cross*examining  him^ 
But,  as  the  witness  was  interested  in  the  event  of  the  suit 
by  the  plaintiff's  own  act,  after  the  execution  of  the  char- 
ter-party, and  might,  in  fact,  be  considered  as  a  co-plain- 
tiff, this  case  does  not  fall  within  either  of  the  exceptions 
to  the  general  rules,  which  allow  the  examination  of  cer- 
tain interested  parties  as  witnesses;  or  proof  of  their  hand- 
writing, to  be  received.  In  Goss  v.  Tracy ^  a  case  was  cited, 
where  the  subscribing  witness  to  a  bond  was  afterwards 
made  executor  by  the  obligee : — in  an  action  brought  by  him 
as  such  executor  upon  the  bond,  the  Court  allowed  evidence 
to  prove  his  handwriting  to  the  bond,  he  being  disabled  him- 
self to  give  evidence,  as  much  as  if  he  were  dead.   There, 
however,  the  witness  became  interested  by  the  operation 
of  law,  viz,  by  having  been  appointed  executor,  and  not 
by  the  act  of  the  party  who  proposed  to  call  him,  as  in  this 
case.     In  Godfrey  v.  Norris,  the  attesting  witness  to  the 
bond,  became  the  administrator  of  the  obligee,  after  the  ex- 
ecution of  the  instrument,  and  therefore  proof  of  his  hand- 
writing was  allowed,  as  he  had  a  right  to  pursue  his  interest 
in  his  character  of  administrator.  In  Swire  v.  Bell,  the  Court 
were  of  opinion,  that  the  subscribing  witness  to  the  bond 
being  interested  as  well  at  the  time  of  his  attestation,  as 
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at  the  trial,  he  could  neither  be  examined  himself)  nor         1829. 
would  proof  of  his  handwriting  be  sufHcient;  and  that  it        hovul 
was  not  like  the  case  of  a  subscribinff  witness  beini?  after-  ^' 

,  Stephenson. 

wards  appointed  executor  to  the  obligee,  in  which  case 
proof  of  his  handwriting  might  be  given ;  and  although 
the  handwriting  of  the  obligor  was  also  proved  in  that 
case.  Lord  Kenyan  said /that,  on  consideration  of  all  the 
circumstances,  the  matter  had  better  rest  as  it  was.  Al- 
though here^  the  party  called  as  a  witness,  was  not  in- 
terested at  the  time  of  the  execution  of  the  charter-par- 
ty, yet  he  afterwards  became  so  by  the  act  of  the  plain- 
tiffs themselves.  In  Honeywood  v.  Peacock  (a),  in  an 
action  by  the  Sheriff  on  a  bail-bond,  the  officer  who 
made  the  caption  was  deemed  a  competent* witness  to 
prove  the  execution  of  the  bond,  on  the  ground  that  the 
defendant  had  requested  him  to  attest  the  execution  of  the 
instrument,  with  full  knowledge  of  the  situation  in  which  he 
stood;  and,  it  was  therefore  held,  that  the  defendant  could 
not  raise  an  objection  to  his  testimony.  In  Phillipp*  on 
Evidence^  it  is  said  (6),  that  ''  if  a  deed  or  other  written  in- 
strument is  attested,  but  none  of  the  witnesses  are  capa- 
ble of  being  examined,  the  course  then  is,  to  prove  an  at- 
testing witness's  handwriting ;  and  this  will  be  a  sufficient 
proof  of  the  execution ;  as,  where  the  attesting  witness  is 
dead,  or  blind,  or  incompetent  to  give  evidence,  either 
from  insanity,  or  from  infamy  of  character,  or  from  inter- 
est  acquired  after  the  execution  of  the  deed:''  but  the  foun- 
dation must  first  be  laid,  by  proving  the  situation  in  which 
the  witness  stands,  and  here  the  plaintiffs  had  agreed  that 
the  witness  should  have  an  interest  by  participating  in  the 
profits  which  might  arise  from  the  voyage,  and  for  the 
recovery  of  which  the  present  action  was  brought.  Alt 
though  the  handwriting  of  a  subscribing  witness  to  a  deed, 
who  afterwards  becomes  a  partner,  and  is,  consequently, 

(a)  3  Camp.  196.  (6)  5th  Edit.  Vol.  1,  471. 
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1829.        interested  in  the  instrument,  by  acquiring  a  share  in  the  con* 

„  "  cem,  may  be  proved,  yet  this  was  not  a  general  partnership 

9.  between  the  plaintiffs  and  the  witness,  but  the  latter  merely 

Stephknson 

acquired  an  interest  in  the  subject  matter  of  the  suit  to  which 
alone  it  extended,  and  by  the  result  of  which,  he  expected 
to  derive  a  benefit.  In  Forrester  v.  Pigou  (a),  the  first 
under-writer  upoii  a  policy,  who  had  paid  the  loss  upon  an 
undertaking  made  to  him  by  the  assured,  to  repay  the  mo* 
ncy ,  in  case  they  failed  in  an  action  brought  by  them  against 
a  subsequent  underwriter,  was  held  not  to  be  a  competent 
witness.  There,  however,  the  defendant  who  called  the 
witness,  had  not  agreed  that  he  should  participate  in  the 
fruits  of  the  vefdfet,  and  he  had  a  right  to  the  benefit  of 
all  the  evidence  he  could  obtain,  in  order  to  support  his 
defence ;  whilst  here,  the  interest  acquired  by  the  witness 
was  derived  from  the  plaintiffs  themselves,  who  proposed 
to  call  him  to  prove  the  contract  under  which  they  expect* 
ed  to  obtain  a  verdict,  and  on  which  alone  they  could  be 
entitled  to  recover. 

• 

Mr.  Serjeant  Taddy,  in  support  of  his  rule. — The  plain- 
tiffs  did  not  attempt  to  conceal  any  thing  that  toolL  place 
at  the  time  of  the  cxecutbn  of  the  charter-party;  neithei? 
did  they  seek  to  prove  the  handwriting  of  the  attesting 
witness,  until  his  testimony  had  been  rejected.  Fraud  on 
their  part,  has  not  even  been  suggested;  and  the  object  of 
calling  the  witness  was,  merely  to  prove  the  signatures  of 
the  respective  parties  to  the  instrument,  and  not  the  cir- 
cumstances that  transpired  at  the  time  of  its  execution. 
Although  it  has  been  said,  that  as  the  plaintiffs  had  given 
the  witness  an  interest  in  the  event  of  the  suit,  by  their 
own  act,  they  were  prevented  from  calling  him;  yet  it 
does  not  follow  that  his  mind  would  be  prejudiced,  for  all 
be  was  required  to  prove  was,  the  execution  of  the  chatter- 

(a)  1  Mau.  &  Selw.  9. 
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pBTtj^    Lord  Maimfield  said,  that  the  rules  of  evidence        1829. 
ought  to  be  80  moulded  as  to  meet  the  necessity  of  each       ^^^ 
particular  case;  and  here,  maoHest  injustice  would  be  «• 

done,  if  the  plainf  iflb  ibould  be  debal'red  of  all  means  of 
ptowioig  the  execution  of  the  instrument,  under  which 
idoiie  they  -  w^re  entitled  to  recover  from  the  defend* 
anfa  the  fti^igfat  due.  It  has  been  admitted,  that  proof 
of  die  haddfirriting  of  a  pafty  who  has  attested  a  deed, 
may  be  received^  if  he  afterwarda  becomes  a  partner 
witb  A  pei^sdkfr  toing  tipon  it.  If  so,  there  can  be  no 
valid  objeeiion  why  such  proof  should  not  be  received, 
where  the  party  merely  becomes  a  partner  in  a  particu- 
hur  transaction,  or  to  a  limited  extent*  In  Godfrey  v. 
Natrut  the  plaintiff  was  the  administrator  of  the  obligee, 
and  the  only  survivifijg  witness  to  the  bond  on  which  the 
action  was  brought;  and,  on  proof  being  offered  of  his 
imodwriting,  it  was  objected,  (as  here),  that  it  was  the  fault 
of  the  pbdntiff  to  bring  himself  under  this  incapacity,  as  he 
might  have  let  another  person  have  taken  out  administra- 
tion for  his  use,  or  administration  quoad  the  bond  in  suit 
only: — But  Lord  Chief  Justice  Parker  ruled  that  proof 
of  the  handwriting  of  the  plaintiff,  was  good  evidence,  and 
he  likened  it  to  the  case  of  a  will,  where  the  witness  hap- 
pens to  be  a  devisee  under  the  will,  in  which  case,  if  there 
be  no  other  witness,  proof  of  his  handwriting  is  allowed. 
In  Buciley  v.  SmiiJk,  the  party  who  sued  on  the  note,  had 
married  the  witness  who  attested  it;  and  Lord  Kenyan 
admitted  proof  of  the  handwriting  of  the  maker,  the  sub- 
scribing witness  being  incapacitated  from  being  examined, 
and  there  she  was  rendered  an  interested  witness,  by  the 
act  of  the  plaintiff  himself.  In  Swire  v.  Bell,  the  party, 
was  admitted  to  prove  the  execution  of  the  bond,  he 
being  considered  as  a  mere  instnunental  witness;  but,  as  it 
afterwards  appeared,  that  he  was  interested,  as  well  at  the 
time  of  his  attestation,  as  at  the  trial,  the  Court  thought 
that  he  could  neither  be  examined  himself,  nor  that  proof  of 
his  handwriting  would  be  suflScient.    In  Baines  v.  Trom- 
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1829.        powsky.  Lord  Kettyon  said  {a\  ^'  the  Case  of  Swire  v.  Bell, 
"    "  went  on  the  ground  that  the  subscribing  witness  was  interest- 

9.  ed  at  the  time  of  the  execution,  and  also  at  the  time  of  trial ;  '* 

and  Mr.  Justice  Grose  said,  **  where  there  is  a  subscribing 
witness,  the  parties  thereby  agree  that  the  proof  of  their 
handwriting  shall  be  made  through  that  medium.**  That 
was  all  the  plaintiffs  required  in  this  case,  which  is  alto- 
gether distinguishable  from  Forrester  v.  Pigou,  as  there, 
the  defendant  might  prove  the  fact  he  wished  to  establish 
by  other  witnesses  than  the  underwriters  on  the  policy^ 
Here,  however,  the  execution  of  the  charter-party^  could 
be  proved,  by  the  subscril^ng  witness  alone. 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Best,  now  delivered  the  judgment 
of  the  Court  as  follows: — 

This  was  an  action  upon  a  charter-party.  At  the  trial, 
before  my  brother  Park^  it  appeared  that,  after  the  exe- 
cution of  the  instrument,  the  attesting  witness  entered 
into  an  agreement  with  the  plaintiffs,  by  which  he  was  ad- 
mitted to  a  share  of  the  profits  which  the  plaintiffs  el« 
pected  to  derive  from  their  bargain.  Upon  this,  an  ob- 
jection was  taken  to  the  competency  of  the  witness,  and 
his  evidence  was  rejected,  he  having  refused  to  release  his 
interest.  It  was  then  proposed  to  prove  his  handwriting, 
which  was  also  objected  to,  and  the  objection  allowed ;  and 
the  plaintiffs,  not  being  able  to  prove  the  charCer-party,! 
were  nonsuited.  A  motion  was  made  in  the  last  Term,  to 
set  aside  this  nonsuit,  against  which,  cause  was  shewn  on  a 
fbrmar  day  in  this  Term.  My  brother  Burroughs  was  ab- 
sent durhig  the  argument,  but  the  rest  of  the  Court  think 
that  this  evidence  was  properly  rejected.  There  are  se- 
veral cases  where  a  subscribing  witness  has  acquired  an 
interest  after  the  execution  of  an  instrument  attested  by 
him,  in  which  it  has  been  decided,  that  proof  of  his  hand- 

(«)  7  Term  Rep.  267. 
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writing  may  be  received  to  establish  such  instrument;  for         1829. 
instance^  the  handwriting  of  a  subscribing  witness  who 
lias  been  appointed  an  executor  or  administrator,  or  has  ». 

married  the  person  to  whom  the  instrument  was  given, 
has  been  allowed  to  be  proved.  We  do  not  dispute  the 
authority  of  any  of  those  decisions;  on  the  contrary,  we 
should  be  disposed  to  extend  the  principle  established  by 
them  to  the  case  of  a  man  entering  into  partnership,  and 
becoming  interested  in  instruments,  by  acquiring  a  share 
in  the  credits,  and  taking  upon  himself  the  responsibilities 
of  the  firm  of  which  he  becomes  a  member.  Necessity 
requires  that  in  all  these  cases,  such  evidence  should  be 
received;  as,  otherwise,  parties  must  lose  the  rights  se- 
cured by  the  instruments  attested,  or  forego  the  accept- 
bg  of  situations  which  might  be  most  important  to  their  wel- 
&re.  It  would  be  a  great  hardship,  if  the  law  were  to  say, 
that  a  man  should  not  become  an  executor  or  administra- 
tor,  or  accept  a  beneficial  partnership,  without  giving  up 
hb  right  to  debts  due  to  the  estates  in  which  he  has  ac- 
quired an  interest.  But,  in  the  present  case,  the  witness 
had  only  obtained  an  interest  in  the  contract  arising  un- 
der the  instrument  which  he  was  called.on  to  prove,  and 
that  interest  he  derived  immediately  from  the  plaintiffs 
themselves,  who  proposed  to  call  him.  They,  therefore, 
'  cannot  complain  that  their  witness  is  disqualified,  when 
they  have  been  the  cause  of  his  disqualification.  That 
the  interest  was  considered  by  the  witness  to  be  so  valua- 
ble, as  to  be  likely  to  affect  his  testimony,  is  evident  by  the 
circumstance  that  he  refused  to  release  it.  It  would  be 
improper  to  allow  a  plaintiff  to  give  such  an  interest  to  a 
person  in  the  particular  transaction  in  which  he  is  obliged 
to  call  him  as  a  witness,  as  is  likely  to  bias  his  testimony* 
A  learned  writer  (a),  who  has  devoted  too  much  of  his  time 
to  the  theory  of  jurisprudence  to  know  much  of  the  prac- 
tical consequences  of  the  doctrines  he  has  published  to  the. 

(a)  Mr.  Jeremy  Bentham. 
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1829.        world,  has  said,  that  interest  should  only  operate  against 

HoviLL        ^^^  credit,  and  not  be  a  ground  of  objection  to  the  conipe- 

V.  tency  of  a  witness.    This  doctrine,  however,  is  contrary 

Stephenson.    ^       "'      -  ,.  i  .  ,  ,.  .  • 

to  our  Jaw,  accordmg  to  which,  a  direct  interest  to  the 
sniallest  iMount,  in  any  person,  will  prevent  him  from 
being  exafnined  aa  a*  vritness.  This  rule,  does  not  stand 
Upon  the  principle  thbt  Mr.  Stdrkie  snppOises,  viz.  that 
(here  is  no  difference,  or  that  the  law  can  make  no  dislino-' 
tion  between  the  degrees  of  mterest  (a) : — but,  upon  this,' 
that  if  the  party  declines  to  release  his  interest,  whatever 
may  be  itis  amount,  it  seems  that  hd  considers  it  to  be  of  im« 
portance  to  him,  and  therefore  he  ought  not  to  be  trust- 
ed as  a  witness  in  a  suit  ini^tuted  for  the  recovery  of 
a  sum  in'  which  he  has  an  iiiterest.  A'  feeling  qf  mter-' 
est,  wiH,  in  spite  of  the  utmbttt  efforts  of  theaiost  cottf^ 
sci^tious  into,  ofteti  so  warp  his  mind,  as  to  prevmit 
him  from  giving  an'  accurate  account  of  any  trantoction 
iff  which  be  is  himself  concerned.  Considering  the  ish 
tet^st'of  parties,  and  that  which  is  of  still  mote  nnport^ 
ance,  the  interests  of  the  public  atid  of  rel^ion,  which  re- 
qftiire  that  every  possible  mealkis  should  be -used  to  prevent 
fkbe  evidence,  ti^  law  cannot  be  now  too  strict  in  exdoct 
ing  the  testimonies  of  interested  witnesses*  It  is  true,  thai 
prejudices  vtMl  frequently  operate  upon  and  influeiiM  the 
fiiind  of  a  wkness,  as  much  as  interest;  but  this  is  to  evil 
ihat  cannot  be  remedied*  If  we  w«inl  the  testimony  of 
witnesses,  we  must  be  content  to  take  it  subject  to  att  the 
defects  that  the  inffrmities  of  those  who  give  it  may  occ»^ 
sion.  We  may  require  a  witness  to  relea^  hb  interest^ 
but  we  cannot  compel  him  to  release  himself  from  iiis 
ptejtidices;  but,  because  we  cannot  do  all  w6  wish,  -we 
should  not  fail  to  do  aU  we  can,  to  arrive  at  truth.  Thd 
MSe  of  Forreigier  r.  Pigou,  is  stronger  than  this,  for  there 
the  plaintiff^ gave  the  witneiss  an  interest  after  thecause  of 
action  accrued,  without  the  privity  of  the  defendant;  and 

(a)  See  StArkie  on  £Tidencc. 
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yet  the  Court  would  not  aOow  the  defendant  to  call  him.        1829. 
If  a  plaintiff,  in  such  a  case  as  this,  had  a  right  to  say        hovill" 
that  he  nmst  either  be  allowed  to  call  a  witness  to  sup-  »• 

port  his  iSUuni,  whom  he  himself  had  rendered  interested, 
or  be  allowed  to  prove  his  handwriting,  it  would  put 
the  diefeiidant  under  the  necessity  of  having  a  case  prov- 
ed agiunst  him  by  an  interested  witness,  or  giving  up 
the  oppcMTtunity  of  obtainihg  a  knowledge  of  any  circum- 
stance that  occurred  at  the  tiitae  of  the  execution  of  the 
instrument,  by  the  cross-examination  of  the  Attesting  wit- 
ness. The  rule  for  setting  aside  the  nonafuit  must,  conse- 
quently be 

Dbcharged» 


Jones  v.  Bright  and  Others.  3i^  2^A. 

jThIS  was  an  action  on  the  case  in  the  nature  of  deceit  Where  m  per- 
cn  the  sale  of  copper  to  the  plaintiff  by  the  defendants,  tures  an^aru^ie, 
for  the  purpose  of  sheathing  the  bottom  of  a  vesseL    The  ^^^^^'j^  ^^l^ 
de^ratkm  contained  twelve  counts.    The  first  six  alleged  p<»«>  the  law 
a  deceit  on  the  sale,  and  the  six  last  were  for  a  breach  of  ranty  that  it  is 
•the  warranty  of  the  copper.    The  tenth  coUnt  was,  in  sub-  for'thatpu^U: 

stance  aa  follows: —  --therefore, 

where  the  de- 

That  the  plaintiff,  at  the  special  instance  and  request  of  fondant  suppu- 
the  defendants,  bargained  with  the  defendants  to  buy  of  ghe^hi^ngfor 

them,  and  the  defendants  agreed  to  sell  to  the  plaintiff  di-  ^^/'^^^* 

vers,  to  wit,  one  thousand  sheets  of  copper,  for  the  pur-  turned  out  to 

poae  of  sheatlung  the  bottom  of  a  certain  bark  or  vessel,  a  short  timV" 

^led  the  Isabella;  and  the  defendants,  by  falsely  and  *^J  andYh 

.firaudulently  warranting  the  said  sheets  of  copper,  trAtcA  Jury  found  that 

had  been  made  and  manufactured  by  the  defendants,  to  occasioned  by 

be  reasonably  fit  and  proper  for  the  purpose  aforesaid,  STcfeci^n'thl!'' 

afASi  the  said  aheets  of  copper  to  the  plaintiff,  at  tod  for  a  quality:— //e/c/, 

■^'^  ^         .  that  the  plaintiff 

large  sum  of  money,  to  wit,  the  sum  of  313/.  Si^.,  which  wasentiUedto 

recover  damag- 
es, in  an  actioii  on  the  case  in  the  nature  of  deceit,  although  no  fraud  was  imputed  to  the  defend- 
nnt ;  for  that,  as  he  manufactured  tlic  copper  and  knew  the  purpose  to  which  ijt  was  to  be  applied, 
IukI  said,  ^'  he  would' supply  the  plaintiff  well/^  it  amounted  to  a  warranty  tliat  it  should  be  fit  for 
that  purpose. 
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1829.  was  afterwards  paid  by  the  plaintiff  to  the  defendants  for 
the  same :  whereas,  in  truth  and  in  fact,  the  said  sheets 
of  copper,  were  not,  at  the  time  of  the  said  warranty 
and  sale  thereof  as  aforesaid,  reasonably  fit  or  proper  for 
the  purpose  aforesaid ;  but,  on  the  contrary  thereof,  the 
said  sheets  of  copper,  were,  at  that  time,  of  an  mferior 
quality,  and  wholly  unfit  and  improper  for  the  purpose 
aforesaid,  whereby  the  said  sheets  of  copper  afterwards, 
to  wit,  on  &c.,  at  &c.,  became  and  were  greatly  corroded, 
injured,  and  destroyed,  and  of  little  or  no  use  or  value  to 
the  plaintiff;  and  so  the  defendants,  by  means  of  the  pre- 
mises, falsely  and  fraudulently  deceived  the  plaintiff  on 
the  sale  of  the  said  sheets  of  copper  as  aforesaid. 

The  elevetUh  and  twelfth  counts  were  the  same  as  the 
tenth  in  substance,  the  one  omitting  the  name  of  the  ves- 
sel, and  the  other  that  the  copper  had  been  made  and 
manufactured  by  the  defendants. 

At  the  trial,  before  Lord  Chief  Justice  Best^  at  Guild' 
hallf  at  the  Sittings  after  the  last  Term,  it  appeared,  that 
the  plaintiff  was  a  ship-owner,  and  the  defendants  exten- 
sive manufacturers  and  vendors  of  copper ;  and,  as  the 
plaintiff  admitted  that  no  fraud  or  deceit  bad  been  prac- 
tised by  them,  the  first  six  counts  were  abandoned,  and 
the  cause  proceeded  solely  on  the  breach  of  warranty.  A 
witness,  of  the  name  of  Fisher,  a  sail  maker,  said,  that  he 
knew  the  plaintiff  and  the  defendants ;  that  the  plaintiff 
was  the  owner  of  the  Isabella,  and  that  he  told  the  wit- 
ness he  wanted  some  copper  to  sheath  her.  That  the 
witness  went  with  the  plaintiff  to  the  defendants'  counting*- 
house,  and  introduced  them  to  each  other  by  saying,  *^  Mr. 
Jones  (the  plaintiff)  is  in  want  of  copper  for  sheathing  a 
vessel,  and  I  have  pleasure  in  recommending  him  to  you, 
knowing  you  will  sell  him  a  good  article;"  on  which. 
Smith,  one  of  the  defendants,  said,  ''  your  friend  may  de- 
pend on  it,  we  will  supply  him  well;*'  and  that  the  price 
and  time  of  credit  were  then  agreed  on.    The  plaiptiff 
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then  proved,  that  bis  shipwright  afterwards  wenf  to  the  1829. 
defendants'  warehouse,  and  selected  sheets  of  copper, 
which  were  aent  to  Bristol  on  the  plaintiflTs  account,  where 
the  Isabella  was  then  Ijing,  and  with  which  she  was 
sheathed.  The  invoice  was  dated  in  January,  1837,  and 
described  the  article  sold,  as  sheets  of  copper,  and  nails, 
for  the  ship  Isabella  amounting  to  S53/.  I6s.  6d.  "  Cre- 
dit, six  months.**  The  price  charged,  was  the  market 
price  for  the  best  merchantable  copper.  It  was  then  prov^ 
ed,  that  the  Isabella  proceeded  on  a  voyage  to  Sierra 
Leone,  from  whence  she  returned  in  November ,  1827. 
That  when  she  sailed  from  thence,  which  was  about  five 
months  after  she  was  sheathed,  it  was  discovered,  that  the 
copper  was  corroded  and  full  of  holes,  and  unfit  for  fur- 
ther use. 

Witnesses  were  then  called  to  prove,  that  copper  em- 
ployed in  sheathing  vessels,  usually  lasts  from  four  to  five 
years:  and  a  mineralogist,  who  had  assayed  the  copper  in 
question,  stated,  that  it  contained  more  oxygen  than  it 
ought: — that  copper  readily  embodies  oxygen,  but  that 
it  might  be  prevented  by  care  in  the  manufacture;  and 
that  the  defect  in  the  defendants'  sheathing  might  be  at- 
tributable to  the  overheating  of  the  copper,  as  well  as  to 
its  having  imbibed  too  great  a  quantity  of  oxygen. 
-  For  the  defendants,  several  witnesses  were  called,  who 
stated,  that  the  corrosion  of  copper  might  be  occasioned 
by  a  variety  of  extrinsic  causes.  That  it  decays  sooner 
in  som^  climates  than  in  others.  That  the  holes  in 
the  sheathing  in  question  might  have  been  produced  by 
barnacles  when  the  ship  lay  in  the  river  at  Sierra  Leone, 
where  they  abounded.  That  the  quality  of  copper  might 
be  easily  ascertained  by  its  appearance  and  malleability; 
and,  it  was  contended,  that,  if  there  had  been  any  defect 
in  the  copper  sold  to  the  plaintiff,  his  shipwright  must  have 
discovered  it  when  he  sheathed  the  vessel. 

His  Lordship  left  it  to  the  Jury  to  say,  whether  the  de- 
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1B29.  cay  in  the  copper  arose  fronr  intrinsic  defect,  or  from  an 
extrinsic  cause:  and  that  if  it  arose  from  intrinsic  de- 
feet,  whether  such  defect  was  occasioned  by  the  want  of 
skill  in  the  manufacture,  or  from  the  use  of  improper  ma- 
terials. 

The  Jury  found  that  the  decay  was  occasioned  by  some 
intrinsic  defect  in  the  quality  of  the  copper,  but  that  there 
was  no  satisfactory  evidence  to  shew  how  that  defect  was 
occasioned,  or  to  what,  cause  it  might  be  attributed.  A 
Terdict  was  accordingly  entered  for  the  plamtifly  the 
amount  of  the  damages  to  be  referred  to  an  arbitrator; 
leave  being  reserved  to  the  defisndaiits  to  move  to  set  aside 
the  verdict  and  enter  a  nonsuit,  in  case  the  Court  should 
be  of  opinion  that  neither  of  the  counts  in  the  declaration 
was  supported  by  the  evidence, 

Mr.  Serjeant  Ludlow,  on  a  former  day  in  this  Term,  ob^ 
tained  a  rule  nisi  accordingly;  and  submitted,  that,  at  the 
plaintiff  had  acquitted  the  defendants  of  any  intent  todec^ve 
or  defraud  him  on  the  sale,  and  as  there  was  no  evidence 
of  an  express  warranty,  the  defendants  could  not, be  deem-^ 
ed  responsible,  for  the  quality  of  the  copper  supplied^  nei- 
ther could  a  g^ieral  warranty  be  implied  in  law,  from  one 
of  the  defendants'  merely  saying,  that  the  coppe^  ahouU 
be  fit  for  the  particular  purpose  to  which  it  was  to  be- ap- 
plied ;  and  although  the  defect  might  be  attributable  to 
its. inherent  quaUty,  there  was  no  proof  that  the  defend- 
ants did  not  use  the  besfpossible  care. in  its  manufiictiire» 
or  that  the  article  was  not  composed  of  the  best  materials. 
The  buyer  and  seller  were  both  innocent  parties^  and, 
therefore,  the  rule  of  caveat  emptor  applies,  and  ixt.  the 
late  case  of  Gray  v.  Cox  (a),  where  the  plaintiff  declared 
in  assumpsit,  that,  in  consideration  that  he  would  buy  a. 
quantity  of  sheathing  copper  of  the  defendant,  at  a  cer- 

(a)  4  Barn.  &  Cress.  108;  5.  C.  6  Dow.  &  Ryl.  200. 
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tain  price,  the  latter  undertook  that  it  ahould  be  good^ 
sDuiid,  sub8taIlti9I^  and  s<$nrieeable  copper;  it  wtm  held, 
that  thisrwammty  was  not  proved  :by  shewing, a  purchase, 
of  copper  aheatbSng  at  the  ordinary  market  price.;,  no 
express  warranty  having  been  given:  and  .herei  for  any. 
thing  that  appears  torthe^ontrary,  the  copper  was  manu- 
Cultured  for  general  sale,  and  no  warranty  can  be  implied 
bjr  the  mere  relati<H»  of  buyer  and  aeller. 

Mr.  Serjeant  Wilder  and  Mr.  Serjeant  RusgeU,  now" 
shewed  cause.    The  /en/A  count  was  clearly  supported  by 
die  evidence,  as  the  plaintiff  alleged  that  the  defend- 
ants warranted  the  copper  which  had  been  made  and 
mmafaotofed  by  them  to  be  fit  for  the  purpose  to  which 
it  was  to  be  applied,  nix.  the  sheathing  the  bottom  of  a 
vessel.     The  witness  FUher,  expressly  proved  that  the 
copper  was  required  by   the  plaintiff,  and  sold  by  the 
defendants  for  that  particular  purpose;  and,  although  it 
was  not  exhibited  at  the  time  of  sale,  the  defendants 
ought  to  have  taken  care,  and  supplied  what  they  knew 
was  fit  and  proper  for  the  purpose,  and  they  alone 
had  tlie  means  of  knowledge,  as  they  Were  the  menu- 
faelorers.     This  case,  therefore,  differs  from  Gray  v; 
Cox,  as- there' the  defendants  were  merely  copper  mer- 
chants, and  not  manufacturers.    Besides,  the  copper  Was 
not  sold  for  a  general  purpose;  and,  if  it  were  not  fit  for 
sheathing,  it  would  be  altogether  useless  to  the  plaintiff. 
Although  a  general  warranty  may  not  be  implied  by  law, 
yetjjon  the  contract,  as  proved,  a  warranty  arose  by  impli- 
cation, that  the  copper  should  be  reasonably  fit  for  the 
purpose  for  which  it  was  supplied.    The  intention  of  the 
parties  must  be  looked  at ;  and  no  precise  words  are  neces- 
sary to  create  a  warranty ;  and  as  the  article  supplied  was 

manufactured  by  the  sellers,  the  law  will  imply  a  warranty 
that  it  was  reasonably  fit  and  proper  for  the  purpose  to  which 

it  was  to  be  applied.  The  sale  was  effected  through  the  me- 
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1829.  dium  of  a  third  person^  who^  On  introducing  the  plaihtiffto 
the  defendants,  said,  that  he  knew  that  they  would  sell 
him  a  good  article;  to  which,  one  of  th&  defendants  repli- 
ed, that  the  plaintiff  might  depend  upon  it  that  they  would 
supply  himwelL  That  was  an  adoption  of  the  course  of 
dealing  that  was  to  take  place  between  them,  and  therefore, 
the  rule  of  caveat  emptor  does  not  apply  to  the  plaintiff,  as 
he  did  not  rely  on  his  own  judgment,  nor  is  it  to  be  sup* 
posed  that  a  ship-owner  is  acquainted  with  the  various  pro- 
perties of  copper,  whilst  the  manufacturer  has  a  full  know- 
ledge of  the  article  he  has  made,  or,  at  all  events,  he  ought 
to  have  such  knowledge.  There  is  no  case  similar  to  the 
present  in  circumstances;  but  the  general  doctrine  applica- 
ble to  it,  is  thus  laid  down  by  Mr.  Justice  Blackstone  (a)» 
**  a  second  class  of  implied  contracts,  are  such  as  do  not 
arise  from  the  express  determination  of  any  Court,  or  the 
positive  direction  of  any  statute;  but  from  natural  reason^ 
and  the  just  construction  of  law.  Which  class  extends  to 
all  presumptive  undertakings  or  assumpsits;  which,  though 
never  perhaps  actually  made,  yet  constantly  arise  from  this 
general  implication  and  intendment  of  the  Courts  of  judi* 
cature,  that  every  man  hath  engaged  to  perform  what  his 
duty  or  justice  requires."  Here^  justice  and  expedience 
required,  that,  as  the  buyer  did  not  inspect  the  article  he 
purchased,  and  therefore  could  not  protect  himself  against 
the  loss  he  has  experienced;  the  sellers  should  have  furnish- 
ed him  with  an  article  fit  for  the  specific  purpose  for  which 
it  was  ordered,  and  for  which  they  charged  their  own 
price.  No  negligence  can  be  imputed  to  the  plaintiff,  and 
the  defect  in  the  copper  was  not  discovered  until  the  ves^ 
sel  was  about  to  return  from  Sierra  Leone^  and  as  the 
plaintiff  bad  paid  the  full  price  for  it,  and  the  Jury  found 
that  the  corrosion  or  decay  was  attributable  to  an  intrin- 
)3ic  defect,  their  verdict  is  conclusive ;  and,  if  the  plaintiff 

(a)  3Bl.Coin.  16?. 
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had  not  paid  for  it,  and  the  defendants  had  sued  him  for  ^^^• 
the  price^  it  would  be  an  answer  to  the  action  to  shew  jones 
that  it  was  entirely  unfit  for  the  purpose  to  which  it  was 
applied^  and  for  which  specific  purpose  it  was  sold  by  the 
defendants*  In  Chandelor  v.  Lopu${a)t  where  the  decla- 
ration stated,  that  the  defendant  having  skill  in  jewels, 
had  a  stone  which  he  aflSrmed  to  be  a  bezoar  stone,  and 
sold  it  assuch  to  the  plaintiff;  judgment  was  arrested,  be- 
cause it  was  not  averred,  that  the  defendant  knew  it  not 
to  be  a  bexoar  stone,  or  that  he  warranted  it  to  be  one. 
At  the  time  of  that  decision,  great  strictness  was  required 
in  the  allegation  of  a  warranty ;  but  the  law  has  been  since 
nuich  relaxed  in  fiivour  of  the  party  deceived,  and,  particu- 
larly, since  the  introduction  of  the  action  of  assumpsit.  But 
that  case  cannot  apply  to  the  present,  as  the  defendants 
were  the  manrfacturers  of  the  article  supplied,  from  which 
a  knowledge  of  its  quaUties  must  be  implied.  If  un- 
derwriters insure  on  a  ship; — a  warranty  that  she  was  sea- 
mohhy  at  the  time  of  effecting  the  insurance,  must  be  im- 
plied*  In  the  case  of  a  life  insurance,  a  warranty  that  the 
party  whose  life  b  insured,  is  labouring  under  no  disease 
that  may  tend  to  shorten  bis  life,  is  a  condition  precedent 
to  eflfecting  the  policy.  In  the  case  of  victuals  suppUed 
for  a  ship's  crew,  it  must  be  implied  that  they  are  good 
and  wholesome,  and  fit  for  the  sustenance  of  man ;  that 
being  the  purpose  for  which  they  were  supplied.  So, 
herer  although  copper  in  sheets  n^ay  be  applied  to  a  varie- 
ty of  purposes,  yet  it  was  expressly  ordered  for  one  spe- 
cific purpose,  viz.  the  sheathing  the  plaintiff's  vessel;  and 
it  was  impossible  for  him  to  know  whether  it  would  answer 
that  purpose  or  not.  Warranties  on  the  sales  of  horses,  or 
other  animals,  are  easily  distinguishable,  as  there,  although 
the  utmost  care  and  diligence  be  used  by  the  seller,  he  may 
not  be  able  to  discover  a  latent  disease,  but  the  manufac- 

(a)  Cro.  Jac.  4. 
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turer  of  copper  can  easily  ascertain  the  quality  of  the  ore^ 
and  watch  it  through  the  process  of  smelting,  and  may 
afterwards  discover  its  defective  qualities  by  causing  it 
to  be  assayed.  But,  if  a  party  applying  to  purchase 
a  horse,  tells  the  seller  the  purpose  for  which  it  is 
wanted,  eix*  to  carry  a  lady,  or  a  child,  or  to  drive  in  a 
particular  carriage,  and  it  should  turn  out  that  the  horse 
was  vicious,  or  had  never  been  in  harness,  the  buyer  would 
be  entitled  to  recover,  on  proving  that  the  horse  was  unfit 
for  the  purpose  for  which  it  was  sold,  although  it  might 
be  fit  for  several  other  purposes.  If  a. man  be  hired  as  a 
tutor,  to  teach  the  classics,  or  mathematics,  although  he 
did  not  say  that  he  was  qualified  to  do  so,  at  the  time  of 
the  hiring,  yet,  by  his  assenting  to  accept  the  situation, 
the  law  will  imply  that  he  could  teach.  In  Laing  v. 
Fidgeon  (a),  it  was  held,  that  in  every  ccmtract  to  supply 
manufactured  goods,  however  low  the  price,  it  is  an  impli- 
ed term,  that  the  goods  shall  be  merchantable.  In  Gar* 
diner  v.  Crraj/{b),  where  the  defendant  sold  twelve  hags 
of  w(Mte  Mk  at  ten  shillings  and  sixpence  per  pound^ 
which,  on  its  arrival  at  its  place  of  destination,  was  found 
to  be  of  a  quality  not  saleable  under  the  denomination  of 
wciste  ailkf  Lord  Ellenborough  said,  *^  the  purchaser  has 
a  right  to  expect  a  saleable  article,  answering  the  descrip- 
tion in  the  contract.  Without  any  particular  warranty 
this  is  an  implied  term  in  every  such  contract.  Where  there 
is  no  opportunity  to  inspect  the  commodity,  the  maxim  of 
caveat  emptor  does  not  apply.  He  cannot,  without  a  waiw 
ranty,  insist  that  it  shall  be  of  any  particular  quality  or 
fineness,  but  the  intention  of  both  parties  must  be  taken 
to  be,  that  it  shall  be  saleable  in  the  market  under  the  de- 
nomination mentioned  in  the  contract  between  them.'*  Be- 
sides, the  copper  in  question  was  supplied  at  the  discretion 
of  the  sellers,  and  its  quality  could  not  be  ascertained  by  the 
purchaser,  at  the  time  of  the  sale.    This  case,  therefore, 

(a)  4  Camp.  169;  S.  C.  6  Taunt.  108.  {b)  4  Camp.  144. 
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is  dntinguishable  from  FUher  v.  Samuda,  where  Lord  1829. 
Ettemborough  said  (a),  it  was  the  duty  of  the  purchaser  of 
any  couunodity^  immediately  upon  discovering  that  it  was 
not  according  to  order,  and  unfit  for  the  purpose  for  which 
it  was  intended,  to  return  it  to  the  vendori  or  to  give  him 
notice  to  take  it  back.**  There,  however,  the  purchaser  knew 
that  the  article  was  unfit  to  be  sent  to  the  place  for  which 
it  was  ordered;  but  he  did  not  intimate  it  to  the  sellers 
before  the  season  for  exporting  it  was  over,  and  when  they 
n4ght  have  lost  the  opportunity  of  disposing  of  it  at  home; 
and,  in  an  action  brought  for  its  value,  the  purchaser  did 
not,  either  in  bar  of  the  action,  or  in  reduction  of  damages, 
object  to  the  quality  of  the  article,  but  allowed  the  seller 
to  recover  a  verdict  for  the  full  price  agreed  upon.  In 
Okett  V.  Smth  (6),  in  asnunpsit  to  recover  the  price  of 
copper  pans,  which  the  seller  engaged  should  be  sound, 
and  made  of  the  best  materials,  and  the  purchaser,  after 
trial,  found  that  they  were  not  sound,  and  would  not 
answer  the  purpose  for  which  they  were  intended,  Mr. 
Justice  Bayley  said,  "  the  plaintiff  certainly  is  not  entitled 
to  recover  the  full  price  stipulated  for  by  the  contract,  ac- 
cording to  which,  he  was  bound  to  furnish  pans  capable  of 
answering  the  purposes  for  which  they  were  ordered.** 
Although  in  Bluett  v.  Osborne  (c),  where  the  plaintiff  sold 
the  defendant  a  bowsprit,  which,  at  the  time  of  the  sale, 
appeared  to  be  perfectly  sound,  but  which,  after  being 
used  some  time,  turned  out  to  be  rotten;  it  was  held,  that, 
in  the  absence  of  fraud,  the  plaintiff  was  entitled  to  reco- 
ver what  the  bowsprit  was  apparently  worth  at  the  time 
of  the  delivery:  yet,  the  language  attributed  to  Lord  El- 
lenbarough,  is  inconsistent  with  the  principle  he  first  lays 
down,  viz.  **  that  a  person  who  sells,  impliedly  warrants, 
that  the  thing  sold  shall  answer  the  purpose  for  which  it  is 

iu)  1  Camp.  193.  (b)  1  Stark.  Rep.  10?. 

(r)   1  Stark.  Rep.  384. 
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1829.  sold ; "  for  be  afterwards  said,  "  what  the  plaintiff  deserres, 
is  the  apparent  value  of  the  article,  at  the  time  of  deliv- 
ery.** But  that  could  not  be  so,  as  the  bowsprit  then 
appeared  to  be  good  and  perfect  in  every  respect,  and 
consequently,  the  plaintiff  was  entitled  to  recover  its  real 
value.  The  case  of  Jonet  v.  Bawden  (a)  does  not  apply, 
as  the  defendant  was  guilty  of  fraud,  in  re-packing  sea- 
damaged  pimento,  and  advertising  it  in  catalogues,  which 
did  not  notice  that  it  was  sea-damaged  or  re-packed; 
but  he  exhibited  impartial  samples  of  the  quality  at  the 
sale.  In  that  case,  Mr.  Justice  Heath,  mentioned  a  ease 
tried  before  him  (probably  WetiU  v.  King  (6),  which 
was  an  action  of  the  sale  of  some  lambs,  sold  as  stock, 
and  the  evidence  was,  that,  by  the  custom  of  the  trade, 
stock  were  understoo<l  to  be  sheep  that  were  sound,  on 
which  the  learned  Judge  told  the  Jury  that  it  amounted 
to  an  implied  warranty  that  they  were  sound.  In  Yeats 
V.  Pirn,  Lord  Chief  Justice  Gibbs  said  (e),  ''  where  a  par- 
ty undertakes  that  he  will  supply  goods  of  a  certain  de^ 
scription,  he  must  execute  his  engagement  accordingly.** 
Here,  it  may  be  assumed,  that  the  whole  of  the  sheathing 
.furnished  to  the  plaintiff,  was  not  copper,  as  it  soon  became 
corroded  and  unfit  for  use;  and  in  Bridge  v.  Wwn  {d), 
where  goods  sold  were  described  in  the  invoice  as  scarlet 
cuttings.  Lord  Ellenborough  said,  ''  that  an  undertaking 
that  they  were  such  must  be  inferred:  that,  to  satisfy  an 
allegation,  that  they  were  warranted  to  be  of  any  particular 
quality,  proof  must  be  given  of  such  a  warranty,  but  that  a 
warranty  was  implied  that  they  were  that  for  which  they 
were  sold.*'  In  Pasley  v.  Freeman^  Mr.  Justice  Btdler 
said  (e),  "  it  was  rightly  held,  by  Lord  Chief  Justice  JTi^ft, 
and  has  b^n  uniformly  adopted  ever  since,  that  an  afBr- 

(a)  4  Taunt.  847.  {d)  1  Stark.  Rep.  504. 

{b)  S.C.  not  S.P.  12East.452.         (c)  3  Term  Rep.  6?. 
(c)  2  Marsh.  143. 
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ination  at  the  time  of  a  sale,  is  a  warranty,  provided  it  ap-         1829. 
pear  on  evidence,  to  have  been  so  intended.**    Although 
in  Prosser  v.  Hooper  (a),  where  the  plaintiff  bought  saf- 
fron of  an  inferior  quality,  which,  having  kept  six  months, 
and  sold  part,  he  objected  that  it  was  not  saffron;  it  was 
held,  in  an  action  for  a  breach  of  warranty,  that,  from  the 
length  of  time,  and  iliferior  price  given,  it  was  such  an  ar- 
dele  as  die  plaintiff  meant  to  purchase;  yet,  the  ground  on 
which  the  Court  decided  was,  that  the  terms  of  the  contract 
were  controlled  by  the  acts  of  the  plaintiff  himself,  in  keep- 
ing the  article,  and  selling  part  of  it.  Although  the  case  of 
ParUnson  v.  Lee  (6)  may  be  relied  on  for  the  defendants,  it 
is  distinguishable  from  the  present,  as  the  vendors  were  not 
the  growers  of  the  hops,  which  had  been  damaged  without 
their  knowledge,  and  they  were  sold  from  samples  fairly 
drawn,  and  the  bulk  was  equal  to  the  samples.    There, 
too,  the  Court  went  into  the  question  of  intention  between 
the  parties,  which  was  made  the  main  feature  of  the  judg- 
ment; and  in  Gray  v.  Cox,  Lord  Chief  Justice  Abbott 
said,  at  Nisi  Prius  (c),  *'  the  question  is,  whether  the  cop- 
per, so  sold  by  the  defendants  to  the  plaintiffs,  was  fit  and 
proper,  or,  in  the  language  of  the  declaration,  serviceable 
copper,  for  unless  it  were  so,  the  plaintiffs  were  entitled  to 
a  verdict.     Though  the  defects  could  not  be  discovered 
on  the  first  inspection,  yet  they  must  have  proceeded  from 
something  wrong  in  the  manufacture,  and  the  merchant 
may  have  his  remedy  against  the  manufacturer;"  and  his 
Lordship,  in  delivering  the  judgment  of  the  Court,  in 
Banc  said  (d) — '*  At  the  trial,  it  occurred  to  me,  that  if  a 
person  sold  a  commodity  for  a  particular  purpose,  he  must 
be  understood  to  warrant  it  reasonably  fit  and  proper  for 
such  purpose.     I  am  still  strongly  inclined  to  adhere  to 
that  opinion."     But,  as  the  plaintiff  declared  on  a  general 

(tt)  I  B.  Moore,  106.  (0  1  Car.  &  Payne,  18?. 

(6)  2  East.  314.  (</)  4  Barn.  &  Cress.  1 15. 
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1829.         warranty,  which  did  not  arise,  and  could  not  be  implied 
joNEg        ^^^^  ^^  contract  of  salcf  the  Court  directed  a  new  triaL 


V, 
BRIOHTr 


Mr.  Serjeant  Ludlow,  in  support  of  his  rule. — ^The  ver- 
dict which  the  plaintiff  has  recovered,  can  only  be  sustain- 
ed on  the  ground  of  an  implied  warranty,  which  cannot 
arise  on  the  facts  proved  at  the  trial.  It  must  be  observ- 
ed, that  this  is  an  action  on  the  case  in  the  nature  of  de- 
ceit, and  a  uniform  series  of  decisions,  from  the  earliest 
time  to  the  present,  shews,  that  the  plaintiff,  in  such  an  ac- 
tion, must  allege  and  prove,  either  an  express  warranty  by 
the  seller,  or  that  he  knew  that  the  article  he  sold,  was 
not  such  as  he  represented  it  to  be,  because,  fraud  and 
misrepresentation  are  the  gist  and  essence  of  the  action, 
and  by  which  alone,  the  seller  can  be  deemed  liable. 
Lord  Coke  says  (a),  '^  by  the  civil  law,  every  man  is  bound 
to  warrant  the  thing  that  he  selleth  or  conveyeth,  albeit 
there  be  no  express  warranty;  but  the  common  law  bind- 
eth  him  not,  unless  there  be  a  warranty,  either  in  deed  or 
in  law ;  for  caveat  emptor,'' — and  that  rule  applies  to  all 
cases,  unless  there  be  fraud,  or  a  known  concealment  of 
a  latent  defect  by  the  seller,  and  the  buyer  can  only  reco- 
ver secundum  aUegatum  et  probatum.  Here,  there  is  no 
pretence  to  say  that  there  was  an  express  warranty;  and 
there  was  no  proof  that  the  defendants  knew  that  there 
was  any  intrinsic  defect  in  the  copper,  and  the  Jury  so 
found,  for  they  said,  that  there  was  no  satisfactory  evi- 
dence to  shew  what  was  the  cause  of  the  defect.  If  so, 
the  gravamen  is  the  breach  of  contract,  which  should  be 
accurately  stated,  and  there  was  no  relation  subsisting  be- 
tween the  plaintiff  and  the  defendants,  as  the  manufactur- 
ers of  the  copper;  the  transaction  related  solely  to  their 
characters  of  buyer  and  sellers,  and  if  so,  the  latter  could 
only  be  liable  for  a  breach  of  contract  arising  out  of  the 

(fl)  Co.  Lit.  102  (a). 


IN  THE  TBNTH  YEAR  OF  GEO.  IV.  167 

sale.  Allhough  the  plaintiff  has  alleged  that  the  copper  1829. 
waa  made  and  manufactured  by  the  defendants,  he  should 
have  gone  further,  and  stated,  that  they  knew  it  was  de- 
fective at  the  time  of  the  sale;  and,  as  it  was  not  made  to 
order,  and  the  plaintiff's  shipwright  selected  and  inspected 
it  before  it  was  delivered,  the  defendants  could  not  be  lia- 
ble as  manufiictnrers,  but  as  sellers  only.  If  this  verdict 
can  be  supported,  the  vendor  of  any  manufactured  article 
win  be  liable  for  any  inherent  defect  of  which  he  could 
have  no  knowledge,  although  he  might  have  provided  the 
best  pomUe  materials,  and  used  every  care  and  diligence 
in  the  manufacture.  It  was,  at  all  events,  incumbent  on 
the  plaintiff  to  shew,  in  an  action  of  this  nature,  that  the 
decay  in  the  copper  was  attributable  either  to  the  bad 
quality  of  the  article  itself,  or  the  negligence  or  want  of 
skill  in  the  workmen  who  manufactured  it;  neither  of  which 
was  alleged  or  proved.  In  Fitzherberfs  Natura  Brevi^ 
mm  (a),  it  is  said, ''  if  a  man  sell  unto  another  man  a  horse, 
and  warrant  him  to  be  sound  and  good,  &c.,  if  the  horse 
be  lame,  or  diseased,  that  he  cannot  work,  he  shall  have 
an  action  upon  the  case  against  him;  and  so,  if  a  man  bar- 
gain and  sell  unto  another  certain  pipes  of  wine,  and  war- 
rants them  to  be  good,  &c.,  and  they  are  corrupted,  he 
shall  have  an  action  upon  the  case  against  him.  But  note; 
it  behoveth  that  he  warrant  it  to  be  good,  and  the  horse 
to  be  sound,  otherwise  the  action  will  not  lie ;  for  if  he  sell 
the  wine  or  horse  without  such  warranty,  it  is  at  the  other's 
peril,  and  his  eyes  and  his  taste  ought  to  be  his  judges." 
The  Year  Book,  S6  Hen.  6,  35,  is  referred  to  as  an 
authority  to  establish  that  principle.  In  cases  of  gene- 
ral dealing,  between  buyer  and  seller,  there  can  be  no  im- 
plied warranty  unless  the  latter  has  been  guilty  of  fraud 
or  deceit;  and  here,  although  the  defendants  sold  the 
copper  to  the  plaintiff,  it  was  selected  by  bis  agent,  and 

(fl)  Tit.  *•  Writ  de  Trespass  sur  le  case.*'  Page  94,  8th  Edit.  213, 
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1829.        the  sheets  were  not  manufactured  for  the  sole  purpose  of 
sheathing  ships,  but  might  have  been  applied  to  articles 
in  domestic  use,  or  to  a  variety  of  other  purposes,  and  a 
shipwright  may  easily  ascertain  good  copper,  from  its  mal- 
leability, or,  at  all  events,  he  ought  to  have  known  whether 
it  was  fit  for  sheathing  when  he  applied  it  to  the  vessel 
in  question.     But  the  invoice  is  the  only  evidence  of  the 
contract,  in  which  the  article  is  not  described  as.  copper  for 
sheathing,  but  merely  as  **  copper  for  the  ship  IsabeUfC^  It 
must  be  admitted,  that  if  a  person  about  to  purchase  a 
horse  of  another,  specifies  the  particular  purpose  for  which 
he  wants  it,  viz.  to  carry  a  child,  or  a  timid  person,  or  to 
drive  in  harness,  and  the  seller  says,  he  can  recommend 
the  animal  as  fit  for  such  a  purpose,  it  would  amount  to 
an  express  warranty.     So,  if  a  person  supply  a  tailor  with 
cloth,  and  desire  him  to  make  him  a  suit  of  clothes,  it  must 
be  implied  that  he  will  make  them  to  fit  him;  but,  if  a 
^lan  purchase  a  suit  ready  made,  the  law  ot  cavetU  emptor 
applies,  and  although  the  cloth  may  turn  out  defective  or 
rotten,  or  made  of  bad  materials,  he  can  have  no  reme- 
dy against  the  seller.     If  goods  are  sold  with  an  express 
warranty,  the  suspicions  of  the  buyer  are  lulled;  but  if 
there  be  no  warranty,  and  he  has  the  power  of  inspection, 
and  the  goods  are  afterwards  delivered  in  specie,  the  seU 
Icr  is  no  longer  responsible.     Here,  the  seller  was  as  in- 
nocent as  the  buyer,  and,  it  is  quite  clear,  that  there  was 
no  fraud  or  misrepresentation  at  the  time  of  the  sale.     In 
Selwyns  Nisi  Prius  it  is  said  (a),  that  in  actions  on  the 
case,  in  nature  of  deceit  on  an  impUed  warranty,  which 
are  grounded  merely  on  the  deceit,  it  is  essentially  neces- 
sary that  the  knowledge  of  the  party,  or,  as  it  is  technical- 
ly termed,  the  scienter ,  should  be  averred  in  the  declara* 
tion,  and  also  proved;  and  the  case  of  Chandelar  yj Lo^ 
pus,  is  referred  to,  in  order  to  shew  the  necessity  of.  the 

(a)  3rd  Edit.  Vol.  1.59?. 
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overmen t^  and  although  actions  for  the  breach  of  an  ex-  1829. 
press  warranty,  closely  resemble  those  in  the  nature  of 
deceit  on  implied  warranties,  yet  this  distinction  must  be 
attended  to; — that  in  the  latter  actions  the  gravamen  is 
die  deceit,  and  the  gist  of  the  action  is  the  scienter^  but  in 
actions  for  breach  of  warranty,  ihe  gravamen  is  the  breach 
of  warranty«  and  where  the'  plaintiff  declares  in  iori  for 
such  breach,  it  is  not  necessary  to  allege  the  scienter^  nor, 
if  alleged,  to  prove  it*  WUUamson  v.  AlUs<m{a).  In 
Rollers  Abridgment  (6),  it  is  said,  if  a  '*  tavemer  sell  wine 
(knowing  it  to  be  corrupt)  to  another,  as  sound,  good,  and 
not  corrupt,  without  any  express  warranty,  yet  an  action 
of  deceit  lies  against  him;  for  this  was  a  warranty  in  law. 
So,  if  I  come  to  a  tavern  to  eat,  and  the  tavemef  gives 
and  seUs  me  meat  and  drink,  corrupted,  whereby  I  am 
made  sick,  an  action  lies  against  him  without  any  express 
warranty ;  for  there  is  a  warranty  in  law:"  and  the  Year 
Book  9  Hen.  6, 53,  is  cited  as  an  authority  in  support  of  that 
proposition.  **  But,  if  a  man  sell  a  horse  to  me,  without 
warranting  him  to  be  sound,  if  he  be  distempered  in  his 
body,  yet  no  action  lies  against  him ;"  and  although  it  is 
said,  that  the  Year  Book  20  Henry  6,  85,  is  to  the 
contrary,  yet,  on  reference  to  it,  there  is  merely  a  dictum 
to  that  effect,  by  Paston  J.  and  there  the  word  sachant  is 
introduced*  In  the  old  writs  of  deceit,  sachant  is  always 
a  material  word*  That  the  rule  of  caveat  emptor  applies 
to  this  case,  there  being  no  warranty  at  the  time  of  the  sale, 
is  clear,  from  a  number  of  authorities.  In  Noys  Max- 
ims^ it  .is  said  (e),  '*  that  a  bargain  is  perfect  by  the  de- 
livery of  the  article  bargained  for,  and  caveat  emptor;^ 
and  in  Wood^s  Institutes  it  is  said  (cQ,  ^*  every  one  will 
affirm  that  his  wares  are  good,  that  the  horse  which 
he  sells  is  sound,  yet  if  he  does  not  warrant  them  to 
be  so,  though  it  was  false,  no  action  lies."    If  a  gene-* 

(a)  2  East.  446.  (r)  6th  Edit.  p.  107. 

(6)  Action  disceil  en  nature  dun         {d)  Srd  Edit.  p.  539. 
<ase  (P.)  Vol.  1 .  p.  9Q, 
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1829.         r^I   allegation  of  a  warranty  in  a  declaration    can   be 
supported  by  proof  that  the  goods  were  sold  for  a  parti- 
cular purpose,  the  distinction  between  express  and  implied 
warranties  will  be  at  an  end ;  and,  if  the  doctrine  laid  down 
by  Lord  Chief  Justice  Abbott  in  Grayy*  Cox,  can  be  sup- 
ported to  its  full  extenti  every  person  who  sells  or  manu- 
factures an  article,  must  warrant  that  it  is  fit  and  proper 
for  the  purpose  for  which  it  is  intended;  and  if  there 
be  a  latent  defect,  of  which  he  was  wholly  ignorant,  or 
which  could  not  have  been  discoyered  at  the  time;  still, 
he  must  be  responsible,  although  the  defect  might  not 
have  arisen  from  want  of  skill  in  the  manufacture,  or  the 
introduction  of  improper  materials.     If  a  person  purchase 
a  quack  medicine,  or  buys  articles  at  an  auction  wh^e 
puffers  are  employed,  he  cannot  complain  that  he  has  been 
imposed  upon,  although  the  article  he  purchased  turns 
out  to  be  of  the  most  inferior  quality,  and  though,  at  the 
time  of  the  sale,  it  was  declared  to  be  made  of  the  best 
materials.     If  the  plaintiff  had  alleged  that  the  defend- 
ants had  not  used  good  materials,  or  had  been  guilty  of 
negligence,  or  want  of  care  in  the  manufacture,  the  defend- 
ants would  have  proved  the  contrary;  and,  as  the  copper 
was  not  made  to  order,  it  was  incumbent  on  the  plaintiff 
to  shew,  either  that  it  was  composed  of  improper  materials, 
or  that  there  had  been  a  want  of  skill  in  the  manufacture^ 
but  which  he  failed  to  do.  Ail  the  late  decisions  are  in  fa- 
vour of  the  defendants;  and  although  in  Bluett  v.  Osborne, 
Lord  EUenborough  said,  that  '*  a  person  who  sells,  impli- 
edly warrants,  that  the  thing  sold  shall  answer  the  purpose 
for  which  it  is  sold ; "  yet,  he  qualified  that  general  remarl( 
by  applying  it  to  the  facts  of  the  case  before  him,  for  be 
proceeded  to  say,  **  in  this  case  the  bowsprit  was  appa- 
rently good,  and  the  defendants  had  an  opportunity  <^  in- 
specting it.    No  fraud  is  complained  of,  but  the  bowsprit 
turned  out  to  be  defective,  upon  cutting  it  up.     I  think  that 
the  plaintiff  (the  seller)  is  not  liable  on  account  of  the  sub- 
sequent failure.*'    So  here,   the  copper  was  apparently 
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good^and  the  pkdaiiff  not  only  had  an  opportunity  of  in-         1829. 
speeting  it,  but  his  agent  actually  selected  it ;  and,  although 
there  might  hare  been  an  inherent  defect,  of  which  the 
defendants  were  ignorant,  they  cannot  be  deemed  liable, 
as  it  might  not  have  been  within  their  power  to  prevent  iU 
In  Fisher  ▼•  Samuda^  the  beer  was  supplied  for  the  pur- 
pose of  exportation,  and  it  did  not  appear  that  the  pur- 
chaser bad  ever  seen  it;  and  no  question  arose  as  to  the 
extent  of  the  warranty.    In  OkeU  v.  Smith,  the  copper 
pans  were  ordered  to  be  made  for  a  particular  purpose, 
OMT.  die  manufacture  of  vitriol ;  and  in  Bridge  v.  Wain, 
the  plaintiff  recovered  on  a  count  stating  that  the  de- 
fendant undertook  that  the  article  sold  was  scarlet  cut- 
lings,  and  it  was  proved  that  the  goods  supplied  were 
not;  scarlet  cuttings*    In  Laing  v*  Fidgeon,  the  purchaser 
had  merely  a  sample  of  the  article  sent  to  him,  and  which 
was  furnished  at  a  low  price,  as  it  was  intended  for  ex- 
portation*   Although  in  Gardiner  v.  Gray,  Lord  Ellen" 
harowgh  said,  "  where  there  is  no  opportunity  to  inspect 
the  commodity,  the  maxim  of  caveat  emptor  does  not  ap- 
ply; yet  the  plaintiffs  recovered,  because  it  appeared  to 
be  the  intention,  both  of  the  buyer  and  seller,  that  the  ar- 
ticle should  be  saleable  in  the  market  under  the  denomin- 
ation mentioned  in  the  contract  between  them,  and  in  the 
sale  note  the  article  was  described  as  waste  silk,  but  was 
found  to  be  not  saleable  under  that  denomination.     But 
the  case  of  Parkinson  v.  Lee,  is  not  only  a  leading  author- 
ity, but  expriessly  in  point  for  the  defendants.    There, 
the  second  count  of  the  declaration  stated,  that  the  de- 
fendant promised  to  deliver  to  the  plaintiff,  good,  sound, 
and  merchantable  hops;  and,  it  appeared,  that  the  plain- 
tiff paid  a  fair  market  price  for  good  merchantable  hops, 
but,  as  there  was  no  fraud,  the  law  would  not  raise  an  im- 
plied warranty  that  the  hops  should  be  merchantable ;  and 
that,  although  there  was  a  latent  defect  then  existing,  but 
which  was  unknown  to  the  seller,  he  was  not  answerable, 


172  CASES  IN  EASTER  TERM. 

1829.  although  the  hops  turned  out  to  be  unmerchantable;  and 
Mr.  Justice  Grose  there  drew  the  distinction  and  said  {a), 
^Mf  an  express  warranty  be  given,  the  seller  will  be  liable 
for  any  latent  defect,  according  to  the  old  law  concerning 
warranties.  But  if  there  be  no  such  warranty,  and  the 
seller  sell  the  thbg  such  as  he  believes  it  to  be,  without 
fraud,  I  do  not  know  that  the  law  will  imply  that  he  sold 
it  on  any  other  terms  than  what  passed  in  fact;"  and  Mr. 
Justice  Lawrence  said  (6),  "  I  know  of  no  authority  which 
makes  the  seller  liable  for  a  latent  defect,  where  there  is 
iio  fraud,  and  no  representation  was  made  by  him  on  the 
subject  to  induce  the  buyer  to  take  the  thing." 

Lord  Chief  Justice  Best. — It  is  the  duty  of  Courts  of 
justice  in  the  administration  of  the  law,  to  lay  down  rules 
calculated  to  prevent  fraud ;  to  protect  persons  who  are  ne- 
cessarily ignorant  of  the  quality  of  a  commodity  they  may 
purchase,  against  those  who  manufacture  and  sell,  and  who 
are  consequently,  fully  acquainted  with  the  nature  of  such 
commodity,  and  to  make  it  the  interest  of  manufacturers, 
and  those  who  sell  goods  on  commercial  credit,  to  furnish 
the  best  articles  that  can  be  supplied  to  their  customers. 
These  are  the  principles  on  which  the  Court  must  act, 
and,  in  this  case,  it  has  been  admitted,  that  no  fraud  was 
attempted  to  be  practised  by  the  sellers  on  the  purchaser. 
The  action  was  brought  by  the  plaintiff,  to  recover  dama- 
ges from  the  defendants  for  the  bad  quality  or  insufficien- 
cy of  certain  sheets  of  copper,  which  the  plaintiff  had  pur- 
chased of  them  for  a  particular  purpose,  viz.  the  sheathing 
of  a  ship.     It  has  been  insisted,  for  the  defendants,  that 
the  invoice  is  the  only  evidence  of  such  a  contract,  and  that 
they  ought  not  to  be  bound  by  a  loose  conversation  between 
them  and  the  party  who  gave  the  order,  and  who  introduced 
the  plaintiff  to  them.    To  that  I  cannot  accede.   Very  fre- 

(a)  2  East.  321 .  (6)  Id.  322. 
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quendy,  an  inyoice  is  not  sent  until  long  after  the  contract         1829. 
JilM  been  complete,  and  in  such  a  catfe,  it  can  be  no  eyi- 
denoe  of  the  contract.     The  invoice  is  not  like  a  broker's 
IM>tej  which  does  contain,  and  is  the  only  evidence  of  the 
jcontract  between  the  parties.    But,  if  we  look  at  the  in- 
voice, we  find,  that  the  copper  was  sold  for  the  use  of 
4he  ship  Isabella*    However,  I  do  not  intend  to  narrow 
my  argument  to  the  terms  of  the  invoice,  but  ground  my 
opinion  on  the  authority  of  a  case  not  cited  at  the  bar, 
in  the  course  of  the  argument,  viz.  that  of  Kain  v.  Old, 
which  was  an  action  for  the  breach  of  a  warranty  of  a 
ship^  and  where  the  Court  of  King's  Bench,  took  time  to 
consider;  and  Lord  Chief  Justice  Abbott,  in  delivering  the 
judgment  sud  (a), ''  where  the  whole  matter  passes  in  parol, 
all  that  passes  may  sometimes  be  taken  together,  as  form- 
ing parcel  of  the  contract,  though  not  always,  because 
matter  talked  of  at  the  conunencement  of  a  bargain,  may 
.be  exdnded  by  the  language  used  at  its  termination."    i 
C(Hiciirred  with  the  Court,  in  the  decision  in  that  case,  and 
to  the  doctrine  of  which  I  still  adhere.     Whatever  then, 
the  Court  may  think  was  not  previous  discussion,  but 
formed  the  ultimate  part  or  termination  of  the  contract, 
may  be  taken  into  consideration  as  to  the  terms  and  na- 
ture of  the  warranty.     In  a  contract  of  this  description,  it 
is  not  necessary  that  the  seller  should  say,  **  I  warrant/* 
it  is  sufficient,  if  he  says,  that  the  article  he  sells  is  of  a 
particular  quality,  or  is  fit  for  a  particular  purpose.    Now 
let  us  look  at  the  evidence.    There  was  no  doubt  as  to 
the  credibility  of  the  witness  Fisher,  who  was  a  mutual 
acquaintance  of  both  parties;  and  he  stated,  that  when  he 
introduced  the  plaintiff*  to  the  defendants,  he  said  that  the 
plaintifiT  was  in  want  of  copper  for  sheathing  a  vessel,  and 
that  one  of  the  defendants  said,  **  we  will  supply  him  well,'* 
and  there  was  no  evidence  of  any  subsequent  conversation 

(a)  2  Barn.  &  Cress.  634 ;  and  see  S.  C.  4  Dow.  &  Ryl.  61. 
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1829.  between  either  of  the  parties,  to  shew  that  what  was  said 
at  that  meeting,  was  not  the  principal  ingredient  of  the 
bargain*  From  that  a  warranty  may  be  implied ;  and  the 
Jury  found  that  the  copper  supplied,  was  not  a  good  article; 
but  that  it  contained  an  inherent  defect.  I  do  not  wish  to 
put  this  case  on  those  narrow  grounds,  but  to  decide  it  on 
a  broad  principle ;  for  I  am  clearly  of  opinion,  that,  if  a  man 
manufactures  and  sells  the  article  he  makes,  he  thereby 
warrants  that  it  is  merchantable,  or  that  it  is  fit  for  some  pur- 
pose ;  for,  in  Laing  v.  Fidgeon^  it  was  dedded,  that,  in  every 
contract  to  furnish  manufactured  goods,  however  low  the 
price,  it  b  an  implied  term,  that  they  shall  be  merchantable* 
If  a  party  sell  an  article  for  a  particular  purpose,:  he  there^ 
by  warrants  it  to  be  fit  for  such  purpose,  and  there  is  no 
express  decision  to  the  contrary,  although  some  dida  may 
be  found  which  do  not  fully  warrant  sach  a  proposition. 
We  have  been  referred  to  cases  touching  the  warranty 
of  horses  and  commodities  which  are  not  the  produce  of 
human  art.  But  there  is  a  wide  difference  between  It 
contract  for  the  warranty  of  a  horse,  and  a  warranty  of  an 
article  rendered  saleable  by  the  art  of  man.  The  owner 
of  a  horse  may  be  ignorant  of  some  latent  defects  in  the 
animal,  but  a  person  may  guard  against  defects  in  articles 
which  he  manufactures,  by  using  an  ordinary  degree  of 
care,  and  providing  proper  materials.  This  distinction 
explains  the  case  of  Bluett  v.  Osborne^  where  Lord  EtteH* 
borough  held,  that  the  defendant,  who  had  sold  a  bow- 
sprit to  the  plaintiff^,  might  recover  what  it  was  apparently 
worth  at  the  time  of  the  delivery,  as  it  then  appeared  to  be 
sound,  but  which  turned  out  to  be  rotten  or  defective  when 
it  was  cut  up«  There,  however,  the  seller  did  not  grow  the 
timber,  he  merely  formed  the  bowsprit  from  it,  after  it  was 
cut  down  and  dried ;  but  here,  the  defendants  manufac- 
tured the  copper  in  question,  and  they  might,  by  due 
care,  have  guarded  against  its  inherent  defects  by  not  al« 
lowing  it  to  imbibe  so  much  oxygen,  by  which  it  was  ren- 
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^dered  soft  and  incapable  of  resisting  the  influence  of  salt-         1829. 
water*    So,  there  is  a  wide  distinction  between  a  contract 
for  the  sale  of  an  article  in  its  natural  state^  and  an  article 
manufiu^tured  or  r^idered  serviceable  by  human  ingenuity. 
In  the  genera]  sale  of  a  horse,  the  seller  only  warrants  it 
to  be  an  animal  of  the  description  it  appears  to  be,  and 
nothing  more;  and  if  the  purchaser  make  no  inquiries  as  to 
iu  soundness  or  qualities,  and  it  turns  out  to  be  unsound 
or  restive,  or  unfit  for  use,  he  cannot  recover  as  against  the 
buyer,  as  it  must  be  assumed  that  he  purchased  the  animal 
at  a  cheaper  rate.    But  if  the  purchaser  asks  for  a  car- 
riage horse^  or  a  horse  fit  to  carry  a  lady  or  a  timid  and 
infirm  person,  the  seller,  who  knows  the  qualities  of  the 
horse,  on  every  principle  of  honesty,  undertakes  that  it 
is  fit  lor  the  purpose  to  which  it  was  specified  it  was  inr 
tended  to  be  applied.    So,  where  a  conversation  takes 
{dace  between  buyer  and  seller  as  to  the  quality  of  a  par- 
ticular article,  if  the  latter  say  that  it  is  good,  it  is  an  affir- 
ination  that  it  is  of  the  quality  he  professes ;  and  if  it  after- 
wards turn  out  not  to  be  so,  he  is  answerable  for  the  con- 
sequences.   In  Chandelor  v.  Lopus^  where  the  defendant 
sold  the  plaintifi*,  as  a  bezoar  stone,  a  stone  which  was  not 
abesoar,  Mr.  Justice  Anderson  said,  *'that  the  deceit  in 
selling  it  for  a  bezoar,  whereas  it  was  not  so,  was  a  cause 
of  action.''    So,  if  the  seller  of  an  article  warrant  it  to  be 
of  a  particular  quality,  he  does  not  comply  with  the  terms 
of  such  warranty,  unless  the  article  turns  out  to  be  of  such 
quality,  as  in  the  case  of  Fisher  v.  Samuda^  where  the 
plaintiff  purchased  beer  from  the  defendants,  to  be  shipped 
for  and  consumed  at  Gibraltar;  the  sale  was  an  affirma- 
tion by  the  vendor  that  it  was  fit  to  be  sent  there.    Whe- 
ther or  not  an  article  has  been  sold  for  a  particular  pur- 
pose is  a  question  of  fact  rather  than  of  law,  but  if  it  be 
sold  for  such  purpose,  the  sale  is  an  undertaking  that  it  is 
fit  and  proper.    As  to  the  system  of  quacking  or  puffing, 
to  which  allusion  has  been  made,  it  ought  not  to  be  encou- 
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1829.        ragcdy  it  is  a  mere  trap  to  catch  the  unwary ;  and  if,  in  an  ac- 
tioir  for  a  breach  of  contract^  it  were  shewn  that  the  article 
puffedy  although  sold  at  a  cheap  rate^  turned  out  to  be  of 
inferior  quality,  when  asserted  at  the  time  of  sale  to  be 
of  the  best  materials  and  superior  workmanship,  I  should 
hold  that  the  seller  was  bound  to  take  it  back,  or  make  a 
compensation  to  the  buyer  in  damages.    These  prindples 
lead  me  to  decide  the  present  case  in  favour  of  the  plain- 
tiff.   But  as  it  was  said,  at  the  trial,  that  the  Court  of 
King*s  Bench  had  formed  a  different  opinion  in  the  case 
of  Crray  v.  Cox,  I  thought  it  unfit  to  decide  the  point  at 
Nisi  Prius,  although  I  expected  that  the  Jury  would  have 
found  that  the  copper  was  not  properly  manufactured,  ah 
(wo  scientific  witnesses,  who  were  called  for  the  pluntiff, 
stated,  that  it  was  defectiye  and  of  an  improper,  qualityj 
as'  sufficient  care  had  not  been  taken  to  prevent  its  im- 
bibing top  large  a  quantity  of  oxygen,  or  distributing  it 
equally  over  the  whole  surface,  when  in  the  act  of  smelt- 
ing.    It  also  appeared,  that,  at  the  time  of  the  sale^ 
there  was  a  great  competition  among  the  manufacturers  of 
copper,  and  that  it  was  frequently  sent  into  the  market  in 
a  great  hurry,  and  that  the  prices  were  lowered  in  conse- 
quence of  such  competition.    Although  the  conduct  of 
the  defendants  was  most  fair  and  honourable,  as  far  as  re- 
garded  the  sale,  yet  the  copper  had  suffered  in  the  man|L- 
facture,  either  through  the  neglect  of  the  workmen,  or  the 
hurried  manner  in  which  it  went  through  the  various  pro- 
cesses.   At  all  events,  it  turned  out  not  to  be  equal  to  the 
purpose  for  which  it  was  intended,  nor  was  the  plaintiff  sup- 
plied well,  as  the  Jury  expressly  found  that  there  was  an 
intrinsic  defect  in  the  quality  of  the  copper,  which  was 
manufactured  by  the  defendants,  and  which  might  have 
arisen  from  improper  materials,  or  from  neglect  or  want  of 
skill  in  the  manufacture.    We  have  been  referred  to  prin- 
ciples established  by  early  authorities,  and  the  case  of 
Chandelor  v.  Lopus  has  been  particularly  mentioned,  but 
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that  does  not  appear  to  me  to  bear  upon  the  question,  as  1829. 
all  that  the  Court  there  decided  was,  that,  in  order  to 
render  the  seller  liable,  there  must  be  either  a  warranty,  or 
a  false  representation;  but  it  does  not  follow  that  there 
must  be  an  express  warranty;  an  implied  warranty  would 
equally  satisfy  the  terms  of  that  decision.  The  same  an- 
swer may  be  gi?en  to  the  authorities  in  Rollers  Abridgment, 
to  which  we  were  also  referred ;  but  it  is  most  material  to 
consider  the  more  modem  decisions,  and  see  how  they  bear 
upon  the  question  before  us,  and  Parkinson  v.  Lee  is  a  lead- 
ing authority  on  the  subject,  although  the  express  point 
was  not  there  decided,  as  the  Court  only  held,  that  a 
warranty  that  hops  sold  should  be  equal  to  sample,  was 
satisfied  by  shewing  that  they  were  so,  although  they  were 
not  perfectly  good  or  merchantable.  Expressio  unius  est 
excbtsio  alterius;  and  as  the  hops  turned  out  to  be  equal 
to  the  sample,  the  purchaser  could  not  afterwards  say  that 
they  were  defective  in  quality.  There,  too,  the  article  com- 
jdained  of  was  the  production  of  nature,  and  its  defect  was 
unknown  to  the  sellers ;  whilst  here,  the  copper  was  manu- 
(ictured  by  art  and  labour,  and  the  defendants  themselves 
were  the  manufacturers.  In  Parkinson  v,  Lee,  Mr.  Jus- 
tice Grose  said  (a):  '*  The  question  is,  whether,  in  the  case 
ofa  sale  made  under  the  present  circumstances ,  there  be  any 
implied  undertaking  in  law  that  the  commodity  be  mer- 
chantable? The  mode  of  dealing  is,  that  the  plaintiff  buys 
hops  from  the  defendant  whom  he  knows  is  not  the  grower, 
ty  samples  taken  from  the  pockets,  in  which  the  com- 
modity is  close  packed;**  and  he  concluded  by  saying  (d), 
**  the  defendant  merely  sold  what  he  bad  before  bought 
upon  the  same  mode  of  examination.**  That  case,  there- 
fore, only  appUes  to  a  limited  warranty,  viz.  that  the  bulk  of 
the  article  sold  should  correspond  with  the  sample.  It 
was  decided,  in  1802,  and  although  it  was  not  referred  to 

(«)2£ast,321.  (^)  Id.  322. 
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1829.  in  the  argument  in  the  case  otLaingy.  FidgeoHf  which 
came  before  this  Court  in  181 5,  yet  it  cannot  be  supposed 
that  Lord  Chief  Justice  Gibbs,  who  then  presided,  was 
unacquainted  with  it,  when  this  very  point  was  decided* 
There,  the  plaintiff  declared,  that,  in  consideration  that 
he  would  buy  of  the  defendant  divers  goods  at  and  for 
reasonable  prices,  to  be  paid  for  by  the  plaintiff,  the  defend* 
ant  undertook  to  sell  and  deliver  to  the  plaintiff  such  goods 
of  a  good  and  merchantable  quality,  and  to  charge  a  fair  and 
reasonable  price  for  the  same: — it  was  proved,  that  the 
goods  deUvered  were  made  of  inferior  materials,  and  were 
useless  and  unmerchantable,  and  the  Court  held,  that,  al* 
though  there  was  no  express  contract  that  the  articles 
should  be  merchantable,  it  resulted  from  the  whole  trans- 
action, that  the  articles  were  to  be  merchantable,  that  the 
defendant  (the  seller)  might  have  rejected  the  order,  but 
having  accepted  it,  he  ought  to  furnish  a  merchantable 
article.  The  principle  deducible  from  those  cases  apr 
pears  to  be,  that,  if  a  man  sell  goods  generally,  he  under^ 
takes  that  they  are  merchantable;  and  if  he  sell  them 
for  a  particular  purpose,  he  tacitly  undertakes  that  they 
shall  be  fit  and  answerable  for  that  purpose.  HerOf 
the  copper  was  sold  for  the  purpose  of  sheathing  a  shipt 
and  it  was  proved  that  it  was  not  fit  for  it.  The  plaintiff^ 
therefore,  is  entitled  to  retain  his  verdict.  The  case  em- 
braces a  question  of  great  importance  to  the  public.  It 
will  teach  manufactiurers  their  duty,  and  that  they  ought 
not  to  attempt  to  undersell  each  other  by  producing  goodt 
of  an  inferior  quality,  but  to  manufacture  them  fit  for  the 
purpose  for  which  they  are  sold.  It  will  also  tend  to  pro^ 
tect  the  purchaser  from  imposition,  who  is  necessarily  ig« 
norant  of  the  nature  of  the  article  sold,  whilst  the  person 
who  manufactures  it  must,  or  ought  to  know  its  particular 
virtues  and  qualities. 

Mr.  Justice  Park. — Fully  concurring  as  I  do  with  the 
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sentiments  expressed  by  my  Lord  Chief  Justice^  I  beg  to  say  1829. 
that  I  entertain  no  opinion  adverse  to  the  character  of  the 
defendants.  The  Jury  have  found  that  there  was  an  intrin* 
sic  defect  in  the  quality  of  the  copper,  which  might,  and 
was,  in  all  probability,  occasioned  by  the  neglect  of  those 
whom  the  defendants  employed  to  manufacture  it,  as  it  is 
not  Co  be  assumed  that  it  was  worked  by  their  own  hands. 
Bnt  the  principle  on  which  I  found  my  opinion,  is  the  dis- 
tinction  between  the  manufacturer  of  an  article  and  the  mere 
seller.  The  tenth  count,  on  which  the  Jury  have  found  a 
verdict  for  the  plaintiff,  states,  that  he  had  bargained  with 
llie  defendants  to  buy,  and  they  had  agreed  to  sell  to  him 
one  thousand  sheets  of  copper  for  the  purpose  of  sheathing 
the  bottom  of  a  vessel ;  that  the  defendants,  by  falsely  and 
fraudulently  warranting  the  copper,  which  had  been  made 
and  manufactured  by  them,  to  be  reasonably  fit  and  proper 
fer  die  purpose  aforesaid,  sold  it  to  the  plaintiff  for  a  large 
aim  <^  money,  which  was  afterwards  paid  by  him  for  the 
same;  whereas  the  copper,  at  the  time  of  the  sale,  was  whol« 
ly  unfit  and  improper  for  the  purpose,  and  became  of  little 
or  no  use  to  the  plaintiff  Independently  of  the  evidence 
of  JFtsber 9  which  went  to  shew  an  express  warranty  by  the 
defendants,  is  there  not,  as  against  the  manufacturer,  in  a 
contract  of  this  nature,  where  the  purchaser  cannot  see  or 
judge  of  the  interior  of  the  article,  or  know  its  inherent 
qualities  or  defects,  and  he  buys  it  for  a  particular  purpose, 
b  there  not,  I  &A,  an  implied  warranty  that  the  article  is 
fit  and  proper  for  the  purpose  for  which  it  is  purchased? 
Here,  it  was  proved  that  the  sheathing  should  have  lasted 
four  or  five  years,  whereas,  it  became  corroded  and  aito- 
getber  useless  in  the  space  of  as  many  months.  But,  it 
hsa  been  said,  that  there  is  no  case  where  there  is  not  an 
express  warranty,  in  which  it  is  not  incumbent  on  the  pur- 
chaser to  allege  and  prove  that  the  seller  knew  that  the 
article  supplied  was  not  such  as  he  represented  it  to  be; 
as,  in  an  action  on  the  case  in  the  nature  of  deceit^  the 

N  2 
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1829.  gratiamen  is  the  deceit,  and  the  gist  of  the  action  is  thtf 
scienter*  But,  in  declaring  on  a  warranty,  it  is  sufficient 
to  allege  a  breach  in  general  terms,  and  it  is  impossible  to 
know  the  nature  of  the  warranty,  or  whether  it  be  express 
or  implied,  but  from  the  proof  at  the  trial,  and  it  will  be  then 
sufficient  to  shew  that  a  warranty  may  be  implied  from  the 
course  of  dealing  between  the  parties.  It  is  not  necessary 
for  me  to  go  through  all  the  cases  which  have  been  cited, 
but  merely  to  refer  to  some  of  them,  and  which  appear  to 
me  to  establish  a  principle  which  will  entitle  the  plaintiff 
to  retain  his  verdict.  The  case  of  Gray  v.  Cox  has  been 
relied  on,  both  for  the  plaintiff  and  the  defendants ;  and 
Lord  Chief  Justice  Abbott  is  reported  to  have  said,  at 
Nisi  Prius,  that  (a),  "  where  a  commodity  is  sold  for  a  par- 
ticular purpose,  it  must  be  understood,  that  it  is  reason- 
ably fit  and  proper  for  that  purpose."  That  is  not  to  be 
xonsidered  as  a  mere  obiter  dictum,  or  a  hasty  or  accidental 
opinion,  for,  although  the  other  Judges  appear  to  have 
differed  from  his  Lordship  after  the  case  had  been  argued 
in  Banc,  yet,  in  delivering  the  judgment  of  the  Court,  he 
said:  **  At  the  trial,  it  occurred  to  me,  that,  if  a  person 
sold  a  commodity  for  a  particular  purpose,  he  must  be  un- 
derstood to  warrant  it  reasonably  fit  and  proper  for  such 
purpose.  I  am  still  strongly  inclined  to  adhere  to  that 
opinion,  but  some  of  my  learned  brothers  think  differently. 
Supposing,  however,  my  opinion  to  be  correct,  still  the 
plaintiffs  have  not  declared  on  a  warranty  or  promise  of 
that  nature,  but  upon  a  general  warranty,  and  we  are  all 
of  opinion  that  such  a  general  warranty  does  not  arise,  nor 
can  be  implied  in  law  from  such  a  contract  of  sale  as  the 
present.  For  this  reason  we  think,  that  the  opinion  ex- 
pressed by  me  at  Nisi  Prius  was  incorrect : " — and  the  Court 
directed  a  new  trial.  There,  too,  the  plaintiffs  averred  that 
the  defendants  undertook  to  furnish  copper  sheathing  of  a 

(fl)  1  Carr.  &  Payne,  186. 


Jones 
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IN  THE  TfiNTH  YEAR  OF  GEO.  IV.  181 

goody  sound,  substantial,  and  serviceable  quality.    No  evi-         1829. 
dence  was  given  of  an  express  warranty,  and  the  only  proof 
was,  that  the  plaintiffs  ordered  a  certain  quantity  of  sheath-  v. 

ing,  and  paid  a  fair  market  price  for  it.  But  if  the  declara* 
tion  in  that  case  had  been  framed  in  the  language  of  the 
tenth  count,  it  is  probable  that  the  evidence  adduced 
in  support  of  it  would  have  been  deemed  sufficient.    In 
Fisher  v.  Samuda  I  was  counsel  for  the  plaintiff,  who  had 
paid  for  the  beer  after  an  action  had  been  brought  against 
him  for  the  price,  and  after  he  knew  that  it  was  of  a  bad 
quality,  for  he  discovered  it  to  be  so,  and  unfit  for  the 
purpose  intended,  in  July^  which  was  two  months  after  the 
delivery,  and  yet  he  gave  no  notice  to  the  seller  to  take  it 
back  till  the  month  o{ December  following;  and  in  the  ac<p 
tion  brought  against  him  to  recover  the  price,  he  did  not  ei- 
ther in  bar,  or  reduction  of  damages,  object  to  the  quality  of 
the  article,  so  that  Lord  Elletiborough  said,  that  the  plain- 
tiff* must  be  presumed  to  have  assented  to  its  being  of  a 
good  quality,  and  have  acquiesced  in  the  due  performance 
of  the  contract  on  the  part   of  the   defendants.      That 
case,  therefore,  does  not  appear  to  me  to  have  any  bearing 
upon  the  present.  In  Laing  v.  Fidgeon,  the  rule  applicable 
to  this  case  is  laid  down  in  the  strongest  possible  terms, 
and  the  authority  of  that  case  has  never  been  questioned. 
No  Judge  had  more  knowledge  of  commercial  law  than  my 
Lord  Chief  Justice  Gibbs^  and  he  there  concurred  with 
the  rest  of  the  Court  in  holding,  that,  although  there  was 
no  express  contract  that  the  article  should  be  merchant- 
able, it  resulted  irom  the  whole  transaction  that  the  article 
was  to  be  merchantable.   In  Gardiner  v.  Gray,  Lord  El* 
knborough  laid  down  the  same  rule,  and  said,  *^  that  a  pur- 
chaser has  a  right  to  expect  a  saleable  article,  answering 
the  description  in  the  contract.     Without  any  particular 
warranty,  this  is  an  implied  term,  in  every  such  contract. 
Where  there  is  no  opportunity  to  inspect  the  commodity, 
.the  maxim  of  caveat  emptor  does  not  apply.'*    That  ap- 
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1829.  pears  to  me  to  be  rery  important,  as  far  as  regards  this  case. 
But  it  has  been  said,  that  the  plaintiff  might  have  had  an  in-^ 
spection  of  the  copper,  but  it  was  merely  of  its  exterior ;  and 
even  the  shipwright  who  applied  it  to  the  vessel,  had  no 
means  of  knowing  its  intrinsic  qualities  at  the  time.  It  has 
been  also  submitted  to  us,  by  way  of  illustration,  that,  if  a 
person  order  a  suit  of  clothes  from  a  tailor,  and  they  are  too 
small  for  him,  the  latter  will  not  have  fulfilled  his  contract; 
but  that  if  he  purchase  them  at  a  ready-made  shop,  the  rule 
of  caveat  emptor  applies;  but,  in  Okellv,  Smith,  Mr.  Jus* 
tice  Bayley  said :  '^  The  plaintiff  certainly  is  not  entitled 
to  recover  the  full  price  stipulated  for  by  the  contract^ 
according  to  which,  he  was  bound  to  furnish  pans  capable 
of  answering  the  purposes  for  which  they  were  ordered." 
And,  in  Bluett  v.  Osborne ^  Lord  EUenborough  said:  "  A 
person  who  sells,  impliedly  warrants,  that  the  thing  sold 
shall  answer  the  purpose  for  which  it  is  sold."  By  decid-^ 
ing  that  the  plaintiff  is  entitled  to  retain  his-  verdict,  we 
shall  support  the  interests  of  commerce,  and,  if  a  manu* 
facturer  of  an  article  represent  it  to  be  fit  for  the  purpose 
for  which  it  is  required,  the  law  will  imply  a  warranty  on 
his  part  that  it  is  so. 

Mr.  Justice  Burrovgh. — I  also  think  that  there  is  no 
ground  to  disturb  this  verdict.  The  question  is  rather  a 
question  of  fact  than  of  law,  vik,  whether  the  contract,  as 
laid  in  the  tenth  count  of  the  declaration,  was  ^proved  at 
the  trial.  I  am  clearly  of  opinion,  that  it  was.  The  wit^ 
ness  Fisher  stated,  that  the  plaintiff  told  him,  that  he  was 
in  want  of  copper  to  sheathe  a  vessel ;  that  the  witness  intro* 
duced  him  to  the  defendants,  and  told  them  the  purpose  to 
which  the  copper  was  to  be  applied ;  when  one  of  them 
said,  "  we  will  supply  the  plaintiff  well."  The  allegation  in 
the  declaration,  that  the  copper  was  made  and  manrfae- 
iured  by  the  defendants,  is  distinct  and  positive,  and  was 
not  introduced  by  way  of  parenthesis,  or  under  a  tideUeet. 
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It  formed  part  of  the  subatance  of  the  declaration,  and  if  1829. 
the  plaintiff  had  not  proved  that  the  copper  was  manufac- 
tured by  the  defendants,  he  must  have  been  nonsuited.  The 
tenth  count  states  in  substance,  that  the  defendants  sold  the 
plaintiff  divers  sheets  of  copper,  for  the  purpose  of  sheath* 
tng  a  ship,  which  copper  had  been  made  and  manufactur- 
ed by  them,  and  which  they  falsely  and  fraudulently  war- 
ranted to  be  fit  for  that  purpose.  In  the  case  of  The  King 
▼•  Boyail{a),  an  objection  (among  others)  was  taken  after 
verdict,  to  an  indictment  against  a  parishioner  for  not  send^ 
ing  out  hu  carts  to  highway  labour  pursuant  to  an  order 
from  the  overseers; — that  two  persons  named  in  the  indict- 
ment were  not  sufficiently  alleged  to  be  surveyors  of  the 
highways,  as  it  was  only  averred  that  *'  they  being  sur- 
veyors, ftc,**  without  stating  by  whom,  or  when  they 
were  appmnted:— but  Lord  Mansfield,  held  that  "  beings*' 
was  a  auffieient  averment.  Here,  it  was  alleged,  that  the 
copper  was  manufactured  by  the  defendants,  and  there«> 
fore  it  was  incumbent  on  the  plaintiff  to  prove  that  they 
were  the  manufacturers.  They  knew  for  what  purpose 
die  copper  was  wanted,  and  the  whole  of  the  tenth  count 
was  proved,  except  the  words  **^fcUsely  and  fraudulently,^' 
and  if  the  article  furnished  was  not  fit  and  proper  for  the 
purpose  for  which  it  was  ordered,  the  allegation  that  they 
falsely  warranted,  was  proved  in  substance ;  for  it  was 
shewn  that  the  sheathing  only  lasted  four  or  five  months, 
whereas,  it  ought  to  have  lasted  as  many  years,  and  it  was 
also  proved  that  there  was  a  defect  in  the  manufacture.  As, 
therefore,  the  copper  was  proved  to  have  been  bad,  I  think 
that  this  action  was  maintainable.  The  conversation  that 
took  place  on  the  introduction  of  the  plaintiff  to  the  de- 
fendants, and  which  was  proved  by  the  witness  Fisher, 
appears  to  me  to  amount  to  an  express  warranty  on  their 
part  that  the  copper  should  be  fit  for  the  purpose  for 

(a)  2  Burr.  832. 


18'i*  CASES  IN  EASTER  TERMt 

1829.        which  it  was  required.    That  is  sufficient  to  sustain  the 
Jones        ^^^^^  count  of  the  declaration;  and  the  finding  of  the 
V.  Jury  is  conclusire  to  shew,  that  the  decay  in  the  copper 

was  occasioned  by  some  intrinsic  defect  in  its  quality. 

Mr.  Justice  Gaselee. — As  the  points  raised  in  this  case 
have  been  so  fully  discussed,  both  by  the  Bar  and  the  Bench, 
I  shall  merely  make  one  or  two  observations,  without  going 
into  the  question,  whether  the  warranty  was  an  express  or 
implied  warranty.  I  fully  agree  with  the  doctine  laid  down 
by  Lord  Chief  Justice  Abbott ,  in  Grayy.  Cox,  that  where 
goods  are  ordered  and  sold  for  a  particular  purpose,  the 
law  implies  a  warranty  that  they  are  fit  for  that  piurpose. 
That  was  taken  for  granted,  in  Fisher  v.  Samuda.  There, 
it  does  not  appear  what  the  course  of  dealing  was,  but 
the  plaintiff  declared,  that,  in  consideration  that  he  had 
undertaken  to  buy  of  the  defendant  a  certain  quantity  of 
beer,  to  be  shipped  for  Gibraltar ^  the  latter  undertook  to 
furnish  and  deliver  good  and  sufficient  beer  for  that  pur* 
pose,  and  assigned  for  breach,  that  the  beer  was  bad  and 
wholly  unfit  to  be  shipped  for  Gibraltar.  The  plaintifiT, 
however,  allowed  an  action  to  be  brought  against  him 
by  the  seller,  to  recover  the  price,  in  which  action  he  did 
not  object  to  the  quality  of  the  beer,  but  allowed  the  sel- 
ler to  recover  a  verdict  for  the  full  price  agreed  upon. 
But  it  has  been  said,  that  the  verdict  which  the  plaintiff 
has  recovered  in  this  case,  cannot  be  sustained  on  either 
of  the  counts  of  the  declaration;  as  they  do  not  shew 
a  sufficient  contract  of  warranty.  It  appears  to  me, 
that  the  tenth  count  is  properly  firamed,  and  it  cannot  be 
shewn  on  the  face  of  the  declaration,  whether  a  warranty 
be  express  or  implied.  That  fact  can  only  be  ascertain- 
ed by  proof,  unless  the  warranty  be  in  writing.  As 
to  whether  the  plaintiff  might  have  been  nonsuited,  if 
he  had  not  proved  the  defendants  to  have  been  the 
manufacturers  of  the  copper,  I  do  not  take  upon  my- 
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self  to  say;  but  it  appears  to  me  to  be  a  sufficient  allega-  1829. 
tion  that  they  did  warrant  the  copper  to  be  fit  and  proper 
for  the  purpose  of  sheathing  a  vessel.  This  is  not  like 
those  cases  where  a  prombe  must  be  in  writing,  and  prov- 
ed as  laid.  The  declaration  only  states  that  the  defend* 
ants  agreed  to  sell  the  plaintiff  copper  for  the  purpose  of 
sheathing  a  vessel;  and,  in  Read  v.  Nash  (a),  it  was  held, 
that  a  pronuse  to  pay  damages  by  a  third  person,  in  case 
the  plaintiff  would  withdraw  his  record,  need  not  be  in 
writing,  as  it  was  not  within  the  statute  of  frauds;  and 
Lord  Chief  Justice  Lee  said  (6),  **  the  true  difference 
is  between  an  original  promise,  and  a  collateral  promise ; 
the  first  is  out  of  the  statute,  the  latter  is  not,  when  it  is 
to  pay  the  debt  of  another,  which  was  already  contracted." 
Here,  although  what  took  place  between  the  parties  at 
the  time  the  contract  was  made,  might  not  amount  to  an 
express  warranty,  yet  enough  was  proved  at  the  trial  by 
the  witness  FUher^  firom  whidi  a  warranty  may  be  implied ; 
and  as  the  promise  by  the  defendants  to  supply  the  plain- 
tiff well,  was  a  promise  originally  made  to  him,  it  need  not 
have  been  in  writing;  and  parol  evidence  was  properly  re- 
ceived in  proof  of  such  statement.     This  rule  therefore 

must  be — 

Discharged. 

(a)  1  Wih.  305.  (6)  Id.  306. 
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T.r   J  Ash  BY  and  Another,  Executors  of  Elizabeth  Ashby 

Alonaay,  ' 

Muy  25th.  deceased,  v,  Ashby  and  Lett. 

*<  Received  of  I  HIS  was  an  actioD  of  assumpsit  for  money  had  and  re- 

which  I  promise  ceived.     The  declaration  contained  counts  for  money  lent, 

roanYwkhln-  ™^"^y  P*>d>  money  had  and  received,  and  on  an  account 

terett/'isapro-  stated.     Pleas — The  general  issue,  and  the  statute  of  U- 

missory  note, 

and  requires  to     mitations. 

I'ucrTtere,  At  the  trial,  before  Mr.  Justice  Burrough,  at  the  last 
therefore,  an       Assizes  for  the  county  of  Ruilcmd.  it  appeared  that  the 

instrument  m  "^  ^  ** 

these  words,  on  plaintiffs  Were  the  executors  of  EUizabeth  Ashby  deceas- 
inTvidVnce"  was  ^^i  ^^^  they  produced  in  evidence  the  following  written 
stomped  with  a   instrument:— 

-ffir^an  «  May  9/A,  1816. 

mtm  S'Sl^de.       "  Received  of  Mrs.  Elizabeth  Ashby,  150/.,  which  we 

fendant,  that  he  jointly  and  Severally  promise  to  pay  on  demand,  with  law- 
owed  the  party     -.  ,  .    ^         ^  r      ^l  »» 

to  whom  it  was    lul  interest  for  the  same. 

given,  the  sum 

thrno^te^wM  '^'*^*  paper  was  signed  by  both  the  defendants,  and  their 

held  sufficient  to  handwriting  proved.    The  paper  was  impressed  with  a  re- 

entitle  the  exe-         .  n>^>^»i»  t  •  -^   o        \        t 

cutors  of  the  lat-  ceipt  Stamp  for  ^.  oa. ;  when  it  was  objected  tor  the  ae- 
an^accounrstat-  ^^ndants,  that  it  was  not  receivable  in  evidence,  as  it 
ed,  although  the  ouc^ht  to  have  had  the  stamp  required  for  a  promissory 

consideration  °  *  *  x  ^ 

for  which  the  note,  and  which,  by  the  statute  55  Geo.  3,  c.  184,  Sche- 

was  goods  sold  dule,  Part  1,  would  have  amounted  to  45.  6d. 
IbiVh/crihele        "^^^  plaintiff*  then  called  a  witness  to  prove,  that  the 

was  no  count  in  note  was  given  to  the  testatrix  for  cattle  sold  by  her  to 

the  declaration.       i,/.i  ^»»  11  r  •  «i 

the  defendant  Ashby,  and  that  Lett  signed  the  note  as 
surety  for  him.  It  was  also  proved,  that  the  defendant 
Ashby,  between  two  and  three  years  after  the  note  was 
given,  had  said,  that  150/.  was  the  whole  money  due  upon 
it ;  and  that,  within  six  years  from  the  commencement  of 
this  suit,  he  admitted  that  he  owed  Mrs.  Ashby,  the  tes- 
tatrix, 150/.  without  referring  to  the  note.  There  was  a 
memorandum  on  the  note,  from  which  it  appeared,  that 
only  two  years  interest  had  been  paid.     It  was  further 
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objected  for  the  defendants,  that  the  plaintiff  could  not  ^^^« 
be  entitled  to  recover,  as  there  was  no  count  in  the  de-  ashby 
daratioti  for  goods  sold,  which  was  the  only  consideration  f^- 

ASHBT* 

for  which  the  note  was  given,  and  that  the  count  on  an 
account  stated,  could  only  be  proved  by  the  note  itself, 
which  was  not  admissible,  as  it  was  not  properly  stamped. 
The  Jury,  however,  found  a  verdict  for  the  plaintiffs  for 
the  amount  of  the  note  and  interest,  leave  being  reserved 
to  the  defendants  to  move  to  set  the  verdict  aside,  and 
that  a  nonsuit  might  be  entered,  in  case  the  Court  should 
be  of  opinion  that  the  plaintiffs  were  not  entitled  to  re- 
cover on  the  count  on  an  account  stated. 

Mr.  Serjeant  Jones,  on  a  former  day  in  this  term,  ac- 
cordingly obtained  a  rule  nisi,  and  relied  mainly  on  the 
last  objection  taken  at  the  trial,  that  there  was  no  evidence 
to  support  an  account  stated,  but  the  note  which  the  de- 
fendant Ashby  had  referred  to,  when  he  admitted  the  sum 
to  be  due. 

Mr.  Serjeant  Adams  now  shewed  cause. — Although  the 
case  of  Green  v.  Davies  {a),  is  decisive  to  shew  that  the 
instrument  in  question  is  a  promissory  note,  and  not  ad- 
missible in  evidence,  as  it  was  not  stamped  as  such ;  yet, 
there  was  sufficient  evidence  of  an  acknowledgment  of  the 
debt  due  from  the  defendant  Ashby  to  the  testatrix,  to 
entitle  the  plaintiffs  to  recover  on  an  account  stated,  as 
the  defendant  said,  that  he  owed  her  150/.,  without  re- 
ferriDg  to  the  note  in  question ;  and  that,  coupled  with  the 
proof  that  two  years  interest  had  been  paid,  is  sufficient  to 
entitle  the  plaintiffs  to  retain  their  verdict.  In  Wilson  v. 
Kennedy  (Jb),  it  was  held,  that  where  a  promissory  note  is 
void  for  want  of  a  stamp,  the  plaintiff*  may  go  into  evidence 
of  the  consideration  for  which  it  was  given.  The  same  point 

(a)  4  Bam.  &  Cress.  235.  (6>  1  Esp.  Rep.  245. 
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1829.        was  determined  in  Wade  v.  Bectsley  {a),  and  in  Mauley  t. 

AsHBT        Peel{b)y  where  a  promissory  note  was  given  without  astamp^ 

f*  and  the  maker  wrote  upon  it  a  memorandum  of  his  having 

ASIIBY.  •  .  , 

paid  a  certain  sum  for  interest,  Lord  EUenborough  heldj 
that  such  memorandum  might  be  read  as  an  admission 
that  there  was  a  principal  sum  due,  which  would  yield  so 
much  interest.  If,  therefore,  a  note  given  for  goods  soldj 
be  written  on  a  wrong  stamp,  the  party  to  whom  it  was 
given,  may  resort  to  his  original  demand,  and  give  evidence 
of  the  consideration,  or  prove  an  admission  of  the  debt 
by  the  maker,  as  evidence  of  an  account  stated.  In  Green 
v.  Davies,  although  the  defendant  admitted  that  some* 
thing  was  due  to  the  plaintiff,  still  it  did  not  appear  what 
the  nature  of  the  debt  was,  or  that  it  was  one  for  which 
assumpsit  could  be  maintained.  Here,  however,  the  de* 
fendant  Ashby  admitted  that  150/.  was  due  to  the  testa* 
trix,  without  referring  to  the  note,  which  is  sufficient  to 
support  the  count  on  an  account  stated. 

Mr.  Serjeant  Jones,  in  support  of  his  rule. — As  the 
consideration  for  which  the  note  was  given,  was  cattle 
sold  and  delivered  by  the  testatrix  to  the  defendant  Ash* 
by,  and  there  is  no  count  in  the  declaration  applicable  to 
the  original  demand,  the  plaintiffs  cannot  be  entitled 
to  retain  their  verdict.  The  admission  by  the  defendant 
Ashby,  that  he  owed  the  testatrix  150/.,  had  reference 
to  the  note ;  and  in  Castleman  v.  Ray  (c),  where  there 
was  an  acknowledgment  of  the  drawee  at  the  bottom  of 
an  unstamped  draft,  that  a  third  person  had  paid  the 
money  mentioned  in  it  for  the  use  of  the  drawee,  it  was 
held,  that  such  acknowledgment  could  not  be  received  in 
evidence  without  giving  effect  to  the  draft.  As,  there- 
fore, there  is  no  count  in  the  declaration  applicable  to  the 
original  cause  of  action,  or  the  interest  alleged  to  be  due, 

(a)  4  Esp.  Rep.  9.        (6)  5  Esp.  Rep.  121 .        (c)  2  Bos.  &  Pul.  383. 
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and  as  the  admission  by  the  defendant  as  to  the  sum  of 
150^,  referred  to  the  note,  which  is  a  nullity^  the  rule  for 
entering  a  nonsuit  must  be  made  absolute. 

Mr.  Justice  Park  (a)« — It  is  highly  desirable  that  rules 
of  law  should  be  consonant  to  justice.  The  objections 
raised  for  the  defendants,  although  feasible,  are  most  un* 
just.  It  appears,  that  the  note  in  question  was  given  by 
the  defendant  Askby  for  cattle  sold  to  him  by  the  testatrix, 
and  that,  through  ignorance  or  inadvertence,  it  was  written 
on  a  receipt  stamp  of  the  value  of  28.  Gd.^  instead  of  the 
stamp  requisite  for  a  promissory  note,  which  would  have 
amounted  to  4«.  6d.  That,  however^  ought  not  to  defeat 
the  plaintiffs  of  their  just  rights.  But,  if  the  law  were  de- 
cisive on  the  point,  we  must  yield  to  it,  however  much  we 
might  regret  it.  But  the  Court  are  unanimously  of  opin* 
ion,  that,  as  the  defendant  Ashby  acknowledged  in  a  con* 
versation  with  a  third  person,  within  six  years  from  the 
commencement  of  this  suit,  so  as  to  bring  the  case  within 
the  operation  of  the  statute  of  limitations,  that  he  owed  the 
testatrix  150/.,  without  making  any  reference  to  the  note,  or 
any  other  written  security,  it  was  sufficient  to  entitle  the 
plaintiff's  to  recover  on  the  count,  on  an  account  stated.  We 
are  extremely  sorry  that  the  declaration  does  not  contain  a 
count  for  interest ;  the  verdict,  therefore,  must  be  reduced 
to  150/.,  the  amount  of  the  note,  and  this  rule  must  be 


1S29. 


(a)  Lord  Chief  Justice  Be$t  was 
at  Chambers. 

(6)  In  Brown  ?.  Wattif  1  Taunt. 
353,  it  was  held,  that  if  a  bill  of 
exchange,  given  in  discharge  of  a 
debt,  is  rendered  inadmissible,  by 
being  on  an  improper  stamp,  the 
pluntiff  may  prove  his  original 
debt;  and,  in  Farr  v.  Friccy  in  an 
action  on  a  promissory  note  on 


Discharged  (&)• 

a  wrong  stamp,  Lord  Kenyan 
observed,  (1  East,  58),  that  as 
there  were  other  general  counts 
in  the  declaration,  if  the  plaintiff 
could  give  other  evidence  of  a  con- 
sideration paid  by  him  to  the  de- 
fendant, he  would  not  be  conclud- 
ed from  recovering,  by  the  fact  of 
the  defendant's  having  given  an 
imperfect  prom  ssory  note  for  it. 
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May  27th. 

The  plaintiff  ^  ^^^  ^^  ^^  action  of  assumpsit  against  the  defendant, 

being  poMcwed  ^jjg  secretary  of  the  AtUis  Insurance  Company,  on  a  policy 

terminable  on  of  assurancc,  effected  for  the  plaintiff,  on  the  life  of  one 

was  applied  to  ^  Jafnes  House.     The  declaration  stated,  that  on  the  2^nd 

^  in^ufluL''^  ^P^^*  1828,  the  plaintiff  caused  to  be  made  a  certain  po- 

Company,  to  \\Qy  ^f  assurance,  whereby,  after  reciting  that  he  was  de- 

once  with  them  slrous  to  effect  an  insurance  with  the  Atlas  Company,  on 

to  which  the  '*  ^^c  Ufe  of  HousCy  for  the  term  of  one  year,  from  the  18th 

bL^'MLTad'"'  ^J»n7,  18^8;  and,  that  the  plaintiff*  had  accordingly  paid 

never  seen  A,,  at  the  Company's  office  at  Warminster,  in  the  county  of 

he  directed  the  , 

agent  to  make  Somerset,  STL  17 s.  Gd.,  as  a  premium  for  such  insurance 
Inquiriw're!^^  for  onc  year;  three  of  the  Directors  of  the  Company, 
specting  him.      whose  hands  were  subscribed  to  the  policy,  relying  upon 

One  of  the  con-  ,  ,  r        j»        j     &     r 

diUons  indorsed  the  truth  of  a  Certain  declaration  made  by  the  plaintifi'an 
was,  Uiat  a^re-  ^^e  22nd  March,  1828,  in  compliance  with  the  conditions 
ference should     ^^  |.|jg  policy  indorsed,  did  agree  with  the  assured,  that 

be  given  to  two  r        j  '  g  j 

persons  respect-  they,  the  Directors,  would,  in  case  House  should  happen 

Ing  the  state  of  .  •  i  .       i  n 

health  of  the  life  to  die  at  any  time  withm  the  term  ot  one  year,  comment 
one^of^hom  c^^g  fr^™  ^he  said  18th  AprU,  pay  out  of  the  stock  and 
was  to  be  his      funds   of  the   Company,   to   the   assured,   within  three 

Usual  medical 

Attendant.  The  months  after  the  decease  of  House  should  have  been  no- 
^npany  ap-  tiffed  to  the  Directors  of  the  Company,  the  sum  of  1 ,0001. ; 
refOTedWrn'to  P^^^vided  always,  that  the  policy  and  the  assurance  there- 
a  medical  man,    by  effected,  should  at  all  times  and  under  all  circumstan- 

who  had  never 

attended  him  as  CCS,  be  subject  to  such  Conditions  and  stipulations  as  were 
becn^itedTy  Contained  in  the  printed  proposals  indorsed  thereon,  in 
a  quack  doctor    ^^^  game  manner  as  if  the  same  were  wholly  and  actually 

on  his  recovery  •'  "^ 

from  fits  of  in-  repeated  and  adapted  to  the  present  case.  The  plaintiff" 
which  he  fre-  then  alleged  the  payment  of  37/.  lis.  6d.,  as  a  premium 
'^V''%'l^^f^?:  for  the  insurance  of  the  said  sum  of  1,000/.,-  and,  after 

ed: — Held,  that  y  j  7 

A,  was  implied-  averring  mutual  promises,  in  fact,  said,  that  the  decla- 

ly  the  agent  of 

the  plaintiff, 

«nd  that  he  was  bound  by  his  mis-statement  to  the  agent  of  the  office,  and,  therefore,  that  it  avoided 

the  policy  as  against  the  plaintiff,  although  he  was  wholly  unacquainted  with  //.'s  mode  of  life,  bu^ 

on  the  cautrary,  believed  him  to  be  a  man  of  temperate  habits. 
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ration  in  the  policy  mentioned,  in  compliance  with  the         1829. 
conditions  thereon  indorsed,  was,  and  is,  a  certain  declara-       everett 
tion  as  follows,  (that  is  to  say): —  «• 

^'  I  (the  plaintiff),  being  desirous  to  make  an  assurance 
with  the  Directors  of  the  Atku  Assurance  Company,  in 
the  sum  of  1,000/.,  upon  the  life  of  James  House ^  bom 
at,  &c,  on,  &c.,  but  now  residing  at  WarmvMtery  in  the 
eonnty  of  Somerset^  do  hereby  declare  to  the  best  of  my 
belief,  that  the  age  of  the  said  James  House  does  not  ex« 
ceed  forty-four  y^irs,  that  he  has  had  the  small  pox,  that 
be  has  not  had  the  gout,  that  he  has  not  suffered  a  spit* 
ting  of  blood,  and  that  he  is  not,  and  has  never  been 
a£EUcted  with  asthma,  or  fits,  or  any  other  disorder  which 
tends  to  shorten  life.  I  do  hereby  agree,  that  this  de* 
daration  shall  be  the  basis  of  the  contract  between  me 
and  the  Company;  and  that,  if  any  untrue  averment  is  con* 
tained  in  this  declaration,  in  setting  forth  the  age,  state  of 
health,  or  other  circumstances,  relative  to  the  said  James 
House,  all  monies  which  shall  have  been  paid  to  the 
Company  upon  account  of  the  insurance  so  made  by  me, 
shall  be  forfeited.     Dated,  &c." 

The  plaintiff  then  averred,  that  in  the  printed  propo* 
sals  mentioned  and  referred  to  by  the  policy,  it  was  ex- 
pressed and  declared,  that  persons  proposing  to  effect 
life  assurance  would  be  required  to  state  the  following  par* 
ticulars,  viz.,  **  name  and  residence  of  the  party  by  whom 
the  proposal  was  made ; — name,  residence,  and  profession  of 
the  person  whose  life  was  to  be  assured,  and  in  caseof  an 
assurance  upon  survivorship,  the  name,  residence,  and 
profession  of  each  party; — place  and  date  of  birth,  and  age 
next  birth-day ; — sum  to  be  assured,  and  the  term ; — whe- 
ther afflicted  with  gout,  asthma,  fits,  spitting  of  blood,  or 
anyotherdisorder  which  tends  to  shorten  life; — whether  the 
party  has  had. either  the  small-pox  or  cow-pox; — whether 
the  party  would  attend  personally,  eiAer  at  the  office  in 
London,  or  before  one  of  the  Company's  agents ; — whether 
employed  in  the  military  or  naval  service ; — the  names  and 
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1829.         residences  of  two  gentlemen  to  be  referred  to  respecting 

„y  the  present  and  general  state  of  health  of  the  life  to  be 

V'  assured — one  to  be  the  usttal  medical  attendant  of  the 

DeSBOKOUOH.  4,1.  II       1  1  .  '11    ■ 

party,  A  declaration  as  to  all  the  above  points  will  be 
considered  as  the  basis  of  the  contract  between  the  as^ 
sured  and  the  Company.  If  the  above  declaration  should 
not  be  in  all  respects  true^  then  the  policy  would  become 
void,  and  the  premium  that  might  have  been  paid,  would 
be  forfeited." 

The  plaintiff  then  averred^  that  the  declaration  90  re* 
/erred  to  in  the  policy,  and  so  made  by  him,  was  in  all  re* 
spects  true.  That,  on  the  15th  June,  1828,  House  died, 
and  that  his  decease  was  duly  certified  to  the  Company, 
and  proof  of  his  death  afterwards  adduced ;  and  that,  al- 
though the  plaintiff  had  in  all  things  conformed  himself  to, 
and  observed,  performed,  fulfilled,  and  kept  all  things  in 
the  policy,  and  conditions,  and  stipulations  contained,  on 
his  part  and  behalf  to  be  observed  and  performed,  accord- 
ing to  the  form  and  effect  of  the  policy,  and  of  the  said 
proposals  and  conditions;  yet,  that  the  defendant  would 
not  pay  the  plaintiff  the  said  sum  of  1,000/.,  so  by  him 
insured  as  aforesaid,  but  altogether  refused  and  neglected 
so  to  do. 

Then  followed  the  usual  money  counts.  The  defend- 
ant pleaded  the  general  issue,  and  paid  the  amount  of 
the  premium  into  Court,  upon  the  count  for  money  had 
and  received. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last 
Assizes  at  Salisbury,  the  execution  of  the  policy  was 
proved,  and  certain  conditions  on  the  back  of  it,  in  the 
terms  as  set  forth  in  the  declaration,  were  declared  to  be  a 
part  of  the  policy,  as  much  as  if  they  had  been  repeated 
in  the  body  of  it* 

For  the  plaintiff,  a  witness  of  the  name  of  Lye  was 
called,  who  stated  that  he  was  an  agent  of  the  Atlas  As- 
surance Company,  at  Warminster,  near  which  place  the 
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plahltiffand  House  Uyed;  that,  as  the  witness  knew  that         1829. 
the  plaintiff  held  a  leasehold  estate  determinable  on  the      kverbtt 

death  of  Hause^  he,  the  witness,  applied  to  the  plaintiff  to  ef-    ^ v, 

feet  an  insurance  on  House's  life,  with  the  Atlas  Company. 
That  the  plaintiff  accordingly  agreed  to  effect  an  insur- 
ance  to  the  amount  of  lOOO/.,  but  he  told  the  witness,  that, 
as  he  had  never  seen  House,  and  knew  nothing  of  his  ha- 
bits or  mode  of  life,  he,  Li/e,  was  to  make  the  necessary 
inquiries  respecting  him.  That  Lye,  who  had  known 
House  from  his  childhood,  accordingly  called  at  his  mo- 
ther's near  Warminster,  where  he  had  been  residing  for 
some  months  and  managing  her  farm;  that  he  appeared  in 
full  health,  and  that  several  of  the  inhabitants  of  War'» 
Hsimster  iold  Lye  that  House  was  considered  to  be  one  of 
the  healthiest  men  there;  and  that,  during  his  stay  with  his 
mother,  he  had  led  a  sober  and  temperate  life.  That  Lye 
idso  called  at  a  house  in  Bath,  which  was  sixteen  miles 
from  Warminster,  and  where  House^  had  lived  for  some 
years  previously  to  his  going  to  his  mother's.  That,  on 
Lye's  asking  House  who  his  usual  medical  attendant  was, 
he  saidy  ^'  I  have  never  had  occasion  for  a  doctor,  some- 
times I  have  taken  Harvey  s  quack  piUS|  but  Mr.  Vicary, 
of  Warminster,  knows  as  much  of  me  as  any  man."  On 
'Mr.  Vicary  being  called  as  a  witness  at  the  trial,  he  stated 
that  he  was  a  surgeon  and  apothecary,  practising  at  War-- 
minster,  that  he  had  known  House  from  his  birth,  and  had 
attended  different  members  of  his  family,  but  had  never 
attended  him  professionally,  and  that  he  never  saw  a  more 
robust  or  healthy  man.  A  letter  was  then  given  in  evidence 
irom  Mr.  Vicary  to  the  defendant,  as  Secretary  of  the  At- 
'las  Company,  in  which  he  described  House  as  a  strong, 
aild  apparently  healthy  man.  There  was  also  a  letter  ad- 
dressed to  the  defendant  by  Lye,  in  which  he  stated  that 
House  had  referred  to  Mr.  Vicary,  as  his  usual  medical 
attendant;  that  he,  Lye,  shewed  the  declaration  required 
by  the  policy,  and  which  was  in  writing,  to  the  plaintiff,  and 
VOL.  ni.  o 
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1829.        which  occupied  one  half  of  the  sheet  of  the  written  iBtaW- 

EvERETT       ^^^^  transmitted  to  the  office  by  Lffe,  and  was  about  to  read 

V'  it  to  the  plaintiff,  when  be  said, ''  I  dare  say  it  is  all  correct;'* 

Debborouob. 

and,  on  the  other  half  sheet,  the  plaintiff  signed  a  separate 
declaration  that  he  believed  House  had  had  the  small  pox, 
but  had  not  had  the  gout,  &c.  &c.,  and  was  not  afficted 
with  any  disorder  tending  to  shorten  life,  in  the  terms  as 
set  out  in  the  declaration. 

Several  witnesses  were  called  by  the  defendant  on  the 
part  of  the  office,  who  proved,  that,  when  House  resided  at 
Bath,  he  was  much  addicted  to  drinking ;  that  sometimes 
he  would  be  in  a  continual  state  of  intoxication  for  a  fort- 
night or  three  weeks  together.  That,  when  he  became 
sober,  he  always  sent  for  a  Mr.  Harvey^  a  quack  doctor 
at  Bathf  who  bled  him  copiously,  and  gave  him  strong 
laxative  medicines.  That,  a  short  time  before  the  insur- 
ance was  effected,  House  left  his  mother's  at  Warminster 
and  went  to  Bath;  that  he  soon  afterwards  indulged  in 
one  of  these  fits  of  drunkenness,  and,  on  his  recovery,  re- 
turned to  his  mother's  at  Warminster^  where  he  died  on 
the  15th  June,  18^8,  being  about  two  months  after  the  po- 
licy was  executed.  It  appeared,  however,  that  neither  the 
plaintiff  nor  Lye,  nor  any  of  the  inhabitants  at  Warmingier, 
knew  of  House's  acts  of  intemperance  at  Bath,  or  that  be 
had  ever  been  attended  by  Harvey;  and  Mr.  Vicary,  on 
being  recalled,  said,  that,  shortly  before  the  insurance 
was  efibcted,  he  saw  House,  and  that  whatever  his  habits 
might  have  been  before  he  came  to  reside  vrith  his  mother 
at  Warminster,  they  had  produced  no  visible  effects  upon 
his  person  or  constitution. 

For  the  defendant,  it  was  insisted,  that  the  fact  of  die 
frequent  intoxication  of  House,  at  Bath,  as  well  as  his 
having  been  attended  there  by  Harvey,  ought  to  have 
been  communicated  to  the  office ;  and  that,  at  all  eventi, 
they  should  have  been  informed  of  the  name  of  House's 
usual  medical  attendant  at  Bath,  particularly  as  he  chiefly 
resided  there;  and  that  Mr.  Vicary^  at  Warminster, ^pvid 
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not  be  eoQftidered  as  his  usual  medical  /ttiendanij  and|         1829. 
dierefbre,  that  the  conditions  indorsed  on  the  policy  had 
not  been  complied  widi. 

For  the  plaintiff,  it  was  submittedy  that,  by  those  condi- 
tions, he  had  only  warranted  against  any  disorder  tend- 
ing to  shorteki  the  life  of  Houses  and  that  drunkenness  or 
intemperate  habits  did  not  fall  within  the  terms  of  the  con- 
JS&um;  Aat  it  was  sufficient  to  entitle  the  plaintiff  to  re- 
oorer  on  the  policy,  to  shew  that  House  was  an  insurable 
Efe  at  the  time  the  insurance  was  effected.  That  House 
was  not  the  agent  of  the  plaintiff;  and  therefore  that  he 
ought  not  to  be  affected  by  any  misrepresentation  or  sup- 
presaion  of  any  material  £Eict,  which  he,  House,  ought  to  have 
oommunioated  to  £yr,  who  was  not  only  the  agent  of  the 
ccnnpany,  but  induced  the  plaintiff  to  effect  the  insurance  in 
the  fisst  instance;  and  as  the  plaintiff  told  Lye,  that  he 
did  not  even  know  House^  but  desired  Ljfe  to  make  the 
neceaeafy  inquiries  respecting  him,  the  office  roust  be 
bound  by  Lye^s  acts ;  and  the  plaintiff  was  altogether  ex- 
onerated from  stating  all  the  particulars  the  office  might 
have  required  previously  to  the  insurance,  as  Lye  under- 
took to  take  that  duty  upon  himself. 

The  learned  Judge  left  it  to  the  Jury  to  say — Firsif  whe« 
ther  or  not,  at  the  time  of  effecting  the  insurance,  House 
was  an  insurable  life?  Secondly,  whether  there  had  been 
a  Concealment  of  any  circumstance  which  it  was  material 
for  the  Insurance  Company  to  have  known;  and  Lastly, 
whetber  Lye  acted  as  the  agent  of  the  plaintiff,  or  of  the 
Company,  or  of  both? 

The  Jury  found  that  House  was  an  insurable  life;  that 
diere  w«s  no  concealment  by  him  of  any  material  circum- 
stance firom  the  Company,  and  that  Lye  was  the  sole  agent 
of  tlie  Company:  and  they  accordingly  gave  a  verdict  for 
Uie  pkuntsff  for  the  amount  of  the  sum  insured.  Leave, 
however,  was  reserved  to  the  defendant,  to  apply  to  the 
Court  to  set  aside  the  verdict  and  enter  a  nonsuit,  in  case 

o2 
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1829.        they  should  be  of  opinion  that  there  was  a  concealment 

Everett         ^  House  to  Lye^  at  the  tune  he  made  the  inquiry  as  ti> 

V.  the  person  who  was  his  usual  medical  attendant,  and  by 
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which  the  plamtm  must  be  bound. 

Mr.  Serjeant  Mereweiher^  on  a  former  day  in  this  Term» 
accordingly  obtained  a  rule  nUiy  and  submitted,  that  House 
had  not  made  a  fair  or  proper  representation  of  the  state 
of  his  health  and  his  habits  of  life  at  the  time  the  inquiries 
were  made  by  Lye^  and  that,  at  all  events,  he  ought  to 
have  referred  to  Dr.  Harvey ^  as  his  medical  adviser,  as 
he  constantly  attended   him  after  indulging   in  his  fre- 
quent and  secret  fits  of  intoxication.     Lye  was  induced  to 
believe  that  House  was  an  insurable  life,  from  his  robust  and 
healthy  appearance,  and  the  character  he  bore  at  War-- 
minster.     In  Maynard  v.  Rhodes  (a),  where  an  insurance 
was  effected  on  the  life  of  a  third  person,  by  a  creditor, 
land  misrepresentations  were  made  by  the  party  whose  life 
was  insured,  of  the  state  of  his  health;  it  was  held  to  viti- 
ate the  policy,  although  the  creditor,  for  whose  benefit  the 
insurance  was  effected,  was  ignorant  of  the  representations 
being  false,  and  although  the  party  did  not  die  of  the  dis- 
ease he  was  afflicted  with  at  the  time  he  made  such  repre- 
sentations.    In  Morrison  v.  Muspratt  (6),  where  a  femalcf, 
on  whose  life  it  was  proposed  to  effect  an  insurance,  was 
represented  to  the  office  by  a  medical  man  as  enjoying 
ordinarily  a  good  state  of  health,  and  the  insurance  was 
efiected  accordingly ;  but  it  appeared,  that,  a  short  time  pre- 
viously, she  had  been  seised  with  a  pulmonary  attack,  and 
was  attended  by  another  medical  adviser;  and  as  those  fiicts 
were  not  disclosed  at  the  insiurance  office,  this  Court  heU, 
that  the  Jury  ought  to  have  been. called  on  to  condder 
whether  the  illness,  and  the  attendance  of  the  other  medi- 
cal man,  ought  not  to  have  been  disclosed  to  the  insurers; 

(a)  1  Carr.  &  Payne,  360;  S.  C,  6  Dow.  &  Ryl.  266.      (b)  4  mng.€0. 
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and  that  it  was  not  sufficient  to  direct  them  generally  to  1829. 
consider^  whether  or  not  theiie  had  been  any  misrepresen- 
tation. And  in  Lindenau  t.  Desborough  {a),  the  Court  of  _  v. 
KingU  Bench  held,  that  it  is  the  duty  of  a  party  effecting 
an  insurance  on  life,  or  on  property^  to  communicate  to 
the  assurer  all  material  facts  within  his  knowledge,  touch* 
ing  the  subject-matter  of  the  insurance ;  and  that  it  is  a 
question  for  the  Jury,  whether  any  particular  fact  was  or 
was  not  material. 

Mr.  Serjeant  WUde  now  shewed  cause. — The  plaintiff 
complied  with  the  conditions  indorsed  on  the  back  of  the 
policy  as  far  as  he  was  concerned,  and  averred,  that  the 
declaration  referred  to  in  that  instrument,  and  which  was 
so  made  by  him,  was  in  all  respects  true.  That  declaration 
was  to  be  considered  as  the  basis  of  the  contract  between 
the  assured  and  the  Company.  The  conditions  as  to  the 
description  of  the  person  whose  life  is  to  be  insured  are 
preliminary  to  the  contract,  and  if  the  party  effecting  the 
insurance,  or  for  whose  benefit  it  is  made,  give  an  untrue 
statement,  or  answer  falsely  to  questions  put  to  him 
.by  the  agent  of  the  office,  knowing  such  statement  to  be 
false,  it  must  be  admitted  that  it  would  avoid  the  po- 
licy as  against  him;  but  it  was  competent  to  the  assurers 
to  dispense  with  any  of  the  preliminary  inquiries,  or  they 
might  require  a  full  and  satisfactory  account  of  the  habits  of 
the  party  whose  life  was  to  be  insured.  Here,  however,  the 
agent  of  the  Company  merely  required  the  plaintiff  to  de- 
clare whether  House  was,  to  his  knowledge,  afflicted  with 
any  disorder  which  tended  to  shorten  life;  and  the  agent 
took  upon  himself  the  responsibility  of  inquiring  as  to  the 
person  who  was  the  usual  medical  attendant  of  House ,  and 
also  as  to  his  mode  of  life,  or  whether  he  was  a  man  of  intem- 
perate habits  which  might  tend  to  produce  disease;  and 
his  being  addicted  to  intoxication  was  merely  a  habit  and 

*  •  -  -  * 

»  8  Barn.  &  Cre&s.  586;  S.  C.  3  Man.  &  Ryl.  45. 
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1829.        not  a  disorder  or  disease,    hye  was  not  tbe  agent  of 
EvERRTT      *^®  plaintiff,  but  the  agent  of  the  office  alone,  and  he  so- 
V.  licited  the  plaintiff  to  effect  the  insurance  on  the  life  of 

House  m  the  first  instance.  The  plaintitt  was  wholly  un- 
acquainted with  him,  and  requested  Lye  to  make  the  ne* 
cessary  inquiries  respecting  him;  the  office,  therefore, 
must  be  bound  by  Lye^s  acts,  and  there  was  no  evidence 
that  the  plaintiff  knew  the  terms  of  the  conditions  indors- 
ed on  the  policy,  as  Lye  merely  requested  him  to  sign  a 
declaration  as  to  the  age  and  disorders  with  which  House 
had  been  afflicted  within  his  own  knowledge.  It  must, 
therefore,  be  assumed,  that  the  office  dispensed  with  the 
condition  or  declaration  from  the  plaintiff  as  to  the  person 
who  was  the  usual  medical  attendant  of  House,  or  that  the 
Directors  were  satisfied  with  the  representations  made  by 
Lye  on  that  point.  The  policy  was  not  executed  until  a 
month  after  the  declaration  by  the  plaintiff  was  made ;  and  as 
it  was  considered  to  be  the  basis  of  the  contract  between  the 
parties,  the  office  should  have  taken  care  and  made  every 
necessary  inquiry  respecting  the  mode  of  life  and  occupa* 
tion  of  House,  particularly  as  it  was  wholly  left  to  their 
agent  to  do  so ;  and  as  the  negotiation  was  carried  on  be- 
tween him  and  the  plaintiff  before  the  policy  was  executed, 
the  insurance  office  cannot  afterwards  raise  an  objection,  or 
iseek  to  avoid  the  instrument,  on  the  ground  that  the  plain- 
tiff has  not  communicated  to  them  information  which  they 
never  called  upon  him  individually  to  make.  The  office 
might  have  dispensed  with  the  condition  as  to  the  place 
where  House  was  born,  and  it  must  be  now  assumed  that  he 
gave  Lye  all  the  information  he  required  as  to  his  mode  of 
life,  and  that  the  statement  made  by  him  was  in  compliance 
with  the  conditions  indorsed  on  the  policy,  and  which  state- 
ment was  transmitted  to  the  office,  together  with  another 
made  by  Lye  himself,  and  in  which  he  stated  thsit  House 
had  referred  him  to  his  usual  medical  attendant,  whom  he 
named  accordingly.  A  communication  made  by  House,  as 
cestui  que  vie  to  the  agent  of  the  Company,  is  altogether  dif- 
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Cnnent  hem  a  conununici^tion  made  by  the  plaintiff  himself        1829. 
ma  the  assured.     Besides^  Lye  was  acquainted  with  HousCf 
and  it  was  therefore  incumbent  on  him  to  make  the  necessa- 
ry inquiries,  more  particularly  as  the  plaintiff  requested 
Ub  to  do  so,  and  told  him  that  he  had  never  seen  House, 
and  in  fact  knew  nothing  of  hinu    Admitting,  that  if  the 
plaintiff,  or  his  recognised  agent,  had  made  a  mis-statement, 
or  suppressed,  or  concealed  a  material  fact  from  the  office, 
lie  must  be  bound  by  it;  yet.  Lye,  as  the  agent  of  the 
Company,  undertook  to  make  the   necessary  inquiries. 
The  plaintiff  was  altogether  absolved  from  making  any  de- 
claration as  to  the  medical  man  who  usually  attended 
Hwse,  and,  as  he  had  never  seen  him,  he  was  not  the 
agent  of  the  plaintiff.    This,  therefore,  distinguishes  the 
present  case  from  those   of  Lindenau  v.  Desborough, 
Morrison  v.  Muspratt,  and  Maynard  v.  Rhodes.    In  Ztit- 
dgnau  V.  Desborough,  the  Court  grounded  their  decision 
4111  the  circumstance,  that  the  assured  had  failed  to  com- 
niMnfcvite  to  the  insurers,  a  material  circumstance  within 
his  own  knowledge,  or  that  of  his  agent,  viz.  the  state  of 
.the  mental  faculties  of  the  party  whose  life  was  insured ; 
and  Mr.  Justice  Liitledaie  said  (a) :  "  It  is  the  duty  of  the 
assured,  in  all  cases,  to  disclose  all  material  facts  within 
their  knowledge.**    Here,  however,  the  assured  had  no 
knowledge  of  House;  and  as  the  agent  of  the  Company 
undertook  to  make  the  necessary  inquiries  as  to  his  mode 
of  life,  they  must  be  bound  by  it,  and  the  plaintiff  was 
consequently  relieved  from  making  any  inquiries  himself. 
.In  Morrison  v.  Muspratt,  the  assurance  was  effected  by 
a  husband  on  the  life  of  his  wife,  and  he  introduced  a 
medical  man,  who  resided  at  a  distance,  and  did  not  at- 
tend on  the  wife  when  the  insurance  was  about  to  be  ef- 
fected ;  but  she  was  then  vbited  by  another  medical  prac- 
titioner, who  Uved  in  the  neighbourhood,  and  who  or- 
dered )ier  diet  to  be  regulated,  as  she  had  a  cough  and 

(a)  8  Barn.  &  Cress.  6.92. 
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became  emaciated ,  and  had   every   symptom  of  a  pul- 
monary attack;    and   as  the  husband   must  have  been 
aware  of  her  illness^  he  ought  to  have  disclosed   the 
name  of  the  medical  person  who  actually  attended  her; 
and  as  it  was  a  most  material  fact,  to  which  the  attention 
of  the  Jury  was  not  called,  the  Court  directed  a  new  trial. 
In  Maynard  v.  Rhodes^  the  plaintiff  was  an  annuity  cre- 
ditor of  Mr.  Lyouy  on  whose  life  the  insurance  was  ef- 
fected,  and  the  parties  were  consequently  known  to  each 
other;  and  previously  to  the  execution  of  the  policy,  in 
answer  to  certain  questions  put  to  him  by  the  office,  he 
stated  that  he  had  no  medical  attendant,  except  a  gentle* 
man  at  Chichester,  whom  he  named ;  and  he  further  said, 
that  he  had  never  had  a  serious  illness;  whereas,  it  was 
proved,  that,  from  the  month  of  February  to  the  month 
of  April,  1823,  Mr.  Lyon  had   been  attended  by  Dr. 
Veitch,  a  physician,  and  Mr.  Jordan,  a  surgeon,  on  ac- 
count of  inflammation  of  the  liver,  a  fever,  and  a  deter- 
mination of  blood  to  the  head,  for  which  active  medicines 
were  provided,  and  leeches  frequently  applied,  and  yet 
Mr.  Lyon  did  not  communicate  the  nature  of  such  disease, 
or  the  attendance  of  those  medical  gentlemen  upon  him, 
although  he  made  his  declaration  to  the  office  in  May, 
1823,  and  they  had  attended  him  from  February  to  AprU 
preceding.     That  was  a  concealment  of  a  most  material 
fact.     There,  too,  the  assured  was  the  agent  of  the  party 
whose  life  was  insured — whilst  here,   the  plaintiff  had 
never  seen  House,  but  requested  Lye,  as  the  agent  of  the 
office,  to  make  the  necessary  inquiries   respecting  him. 
The  plaintiff,  therefore,  could  not  know  what  conversa- 
tion took  place  between  them,  or  the  nature  of  the  com- 
munication Lye  made  to  the  office;  and  the  Jury  express- 
ly found  that  he  was  the  agent  of  the  office  alone — and, 
as  he  acted  without  the  interference  of  the  plaintiff,  in 
making   the  inquiries  as  to  House's  habits  of  life,  the 
office  must  be  bound  by  his  acts;  and  the  declaration  of 
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the  plaintiff  was  consequently  confined  to  facts  within  his         1829. 
own  knowledge,  viz.  as  to  the  age  of  House^  and  his  not      ^     ^'-^ 
haying  been  affected  with  certain  diseases  or  disorders;  ^^ 

and  the  declaration  as  to  the  person  who  was  the  usual  J>"^o»ow««- 
medicd  attendant  on  House ^  was  made  by  Lye  alone,  and 
the  office  acted  on  his  representation,  and  caused  the 
insurance  to  be  effected  accordingly;  and,  although  frer 
quent  fits  of  intoxication  might  produce  disorder  or  dis- 
case,  yet  it  seems  that  they  had  produced  no  visible  effect 
on  the  appearance  or  constitution  of  House. 

Mr.  Serjeant  Merewether,  in  support  of  his  rule.— The 
misrepresentation  made  by  House  to  Lye,  as  to  the  per- 
son who  was  his  usual  medical  attendant,  not  only  avoids 
the  policy  altogether,  but  the  plaintiff  must  be  bound  by 
the  consequences  of  such  misrepresentation,  as  House 
was  impliedly  his  agent,  as  the  insurance  was  effected  on 
his  life,  and  he  was  bound  to  answer  every  inquiry  made 
by  Lg^e,  as  to  the  state  of  his  health  and  the  medical  man 
who  usually  attended  him.  The  case  of  Maynard  v.  Rhodes 
18  expressly  in  point,  where  it  was  decided,  that  if  mis- 
representations are  made  by  the  party  whose  life  is  in- 
sured, as  to  the  state  of  his  health,  it  would  vitiate  the 
policy  as  against  the  assured,  although  he  was  not  privy 
to  the  representations;  for,  as  Mr.  Justice  Bayley  said  (a): 
"  The  representation  made  by  Mr.  Lyon,  as  to  the  state 
of  his  health,  must  be  incorporated  in  the  policy  as  a  con- 
dition, making  the  instrument  void  or  binding  according 
as  the  condition  should  or  should  not  be  broken.    It  can 
make  no  difference  as  to  the  result,  in  point  of  law,  whe- 
ther the  insurance  is  for  the  benefit  of  the  party  whose 
life  is  insured,  or  for  the  benefit  of  a  third  person.     The 
truth  of  the  representation  is  equally  a  condition  in  both 
cases:*'  and  Mr.  Justice  Holroyd  said:  **  It  was  a  condi- 
tional policy,  and  the  party  for  whose  benefit  it  was  ef- 

'('OoDow.  &Ryl.26;.  , 
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18^.        fected  must  stand  to  the  consequences.*'    As,  thereforCi 
the  declaration  made  hy  House  to  Lye%  as  to  the  person  who 
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V,  was  his  usual  medical  attendant^  was  equivalent  to  a  de* 

claration  made  by  the  assured  himself;  and  it  was  proved 
that  Vicary  had  never  attended  House  professionallyf  the 
misrepresentation  and  concealment  of  the  fact  that  ]>r.  ffoT" 
vey  had  frequently  attended  him  at  Bath^  are  not  only  n^te* 
rial,  but  avoid  the  policy  altogether.  If  House  had  saidy 
that  he  had  called  in  a  quack  doctor  at  BiUh^  Jjye  would,  of 
course,  have  made  further  inquiries;  and  if  the  office  had 
ascertained  that  House  was  addicted  to  drunkenness  or 
intemperance,  they  would  either  have  refused  to  effect  the 
insurance,  or  required  a  larger  premium*  Although  Lye 
was  the  agent  of  the  office,  yet  House  was  the  agent  of  the 
plaintiff,  and  was  the  only  person  who  could  give  a  correct 
account  as  to  hb  mode  of  life,  and  also  the  name  of  th^ 
medical  man  who  was  in  the  usual  habit  of  attending  him. 
On  the  authority  of  Maynard  v.  KhodeSf  the  plainti^ 
cannot  be  entitled  to  recover,  and,  tbereforCf  the  Court  witf 
direct  a  nonsuit  to  be  entered. 

Lord  Chief  Justice  Best. — No  longer  ago  than  when 
the  case  of  Morrison  v.  MuspraU  came  before  this  Courts 
we  decided,  that  if  reference  be  made  to  a  person  who 
fuid  been  the  medical  adviser,  but  not  to  a  person 
who  was  the  medical  attendant  of  the  life  sought  to  be 
insured  at  the  time  the  policy  was  effected,  the  omission 
to  refer  to  the  actual  medical  adviser  or  attendant  would 
vacate  the  policy,  and  we  granted  a  new  trial,  as  the  cir- 
cumstance, that  the  female  whose  life  was  insured,  was 
attended  by  a  medical  man  shortly  before  the  policy  was 
effected,  was  not  disclosed  to  the  assurers,  nor  submitted 
to  the  consideration  of  the  Jury: — and  in  the  subsequent 
case  of  Lindenau  v.  Desborough,  Lord  Tenter  den  spoke 
in  terms  of  approbation  of  the  decision  of  this  Courkj  and 
having,  at  the  trial,  left  it  to  the  Jury  to  say,  whether 
there  were  any  facts  material  to  be  known,  which  were 
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not  mentibiied  to  the  tssurert,  and  that,  if  there  were,  the        1829. 
policy  was  void: — the  plaintiff  elected  to  be  nonsuited,      everbtt 
leave  being  reserved  to  him  to  moTe  for  a  new  trial,  •• 

en  the  ground  of  mis-direction;  and  his  Lordship  said, 
after  argament  in  Banc  (a):  ''  Upon  the  authority  of  the 
eases  of  Morrison  v.  Musprait^  and  Bttfe  t.  Turner  (i),  I 
tiunk  I  dioold  not  have  done  wrong  in  leaving  the  case  to 
Ihe  Jury  in  the  manner  proposed  at  the  trial:**— and  the 
Court  refused  a  new  trial.    Now,  how  is  the  case  of  Mor* 
ritom  ¥•  MuspraU  to  be  distinguished  from  the  present? 
It  is  true,  that  there,  the  reference  was  made  by  the  as- 
sured ;  whilst,  here,  it  was  not  made  by  the  assured,  but 
by  the  person  whose  life  was  insured*     Is  then  the  as* 
sored  afiected  or  bound  by  any  misrepresentation  of  the 
party  whose  life  is  insured?  That  very  point  was  express- 
ly decided  by  the  Court  of  King's  Bench,  in  the  case  of 
Maynard  v.  Rhodes*    There,  Mr.  Lyon,  on  whose  life  the 
pcdicy  was  effected  for  the  benefit  of  the  plaintiff,  in  con- 
finnnity  with  the  regulations  of  the  insurance  office,  at* 
tended  to  give  the  usual  information  as  to  the  state  of  his 
health.     But,  a  few  months  afterwards,  Mr.  Z.  died  of 
a  disorder  of  long  standing,  but  which  he  had  conceal- 
ed fr<Mn  the  office  at  the  time  the  policy  was  effected.     It 
is  true,  that  that  was  a  concealment  of  a  more  important 
fiict  than  in  the  present  case;  but  Lord  Chief  Justice 
Abbott,  who  tried  the  cause,  told  the  Jury,  tliat,  if  they 
were  satisfied  that  the  representation  made  by  Mr.  Lyon 
was  not  substantially  true  at  the  time  the  policy  was  effect- 
ed, it  must  be  considered  as  a  condition  incorporated  in  the 
policy,  by  which  the  plaintiff  would  be  bound,  although  he 
himself  was  not  privy  to  the  falsehood  of  the  represents- 
tibn;  and  his  Lordship  having  directed  the  Jury  to  find 
a  verdict  for  the  defendant;  after  an  application  for  a 
new  trial,  on  the  ground  of  mis-direction,  Mr.  Justice 

(a)  8  Bam.  &  Cress.  692.  {b)  6  Taunt.  338. 
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1829.         Bayley  said:  "  I  am  of  opinion  that  the  direction  of  the 
Everett      Lord  Chief  Justice  to  the  Jury  was  correct  in  point  of 
V'  kiw:*'  and  Mr.  Justice  JETo/rove^  said:  *'If  the  Jury  were  sa- 

tisfied  that  the  representation,  though  made  by  Mr.  Lyon 
liimself,  was  untrue,   it  can  :make  no  difference  in  the 
legal  result,  whether  the  policy  was  effected  for  his  bene« 
fit  or  not.     It  was  a  conditional  policy,  and  the  party  for 
whose  benefit  it  was  effected  must  stand  to  the  conse-* 
quences:" — and  Mr.  Justice  Littledale  said,  that  he  had 
not  the  slightest  difficulty  upon  the  point,  and  that  he 
agreed  with  the  rest  of  the  Court.     That  is  a  very  recent 
decision,  and  is  expressly  in  point.     But,  if  we  look  at  the 
circumstances  of  this  case,  I  think  we  may  decide  it  on 
the  general  principle,  that  if  the  assurers  are  bound  by 
the  acts  of  their  agent,  so  the  assured  must  be  deemed 
responsible  for  any  misrepresentations  made  by  his  agent, 
touching  the  subject-matter  of  the  insurance;  and,  here, 
the  plaintiff  niade   House  his  agent  for  that  purpose, 
whose  life  he  agreed  to  insure;  for  when  Mr.  Lye.ap^ 
plied  to  the  plaintiff,  he  said  that  he  knew  nothing  of 
House i  that  he  had  never  seen  him ;  and  he  also  told  Lye 
to  make  the  necessary  inquiries  respecting  him.  To  whom 
should  Lye  go  to  make  such  inquiries,  or  who  could  give 
him  any  direct  or  satisfactory  information  upon  the  sub^ 
ject  but  House  himself?    The  plaintiff,  as  the  assured, 
must,  or  ought  to  have  known  the  nature  of  the  state* 
ment  made  by  Lye  to  the  office,  for  he  swore  that  he 
shewed  the  paper  in  which  such  statement  was  contained, 
to  the  plaintiff,  and  was  about  to  read  it  to  him,  when,  he 
said,  ''  I  dare  say  it  is  all  correct."    If  he  was.  acquainted 
with  the  terms  of  Lye's  statement,  he  must  have  knows 
that  House  had  been  asked  the  question,  "  to  what  medi- 
cal practitioner  do  you  refer  the  Directors  of  the  office,  as 
most  competent  to  give  evidence  respecting  your  present 
and  general  state  of  health  and   constitution,  and  your 
habits  of  Ufe?**  and  that  House  had  answered, ''  I  have 


Everett 


IN  THR  TENTii  YEAR  OF  GEO.  IV.  205 

never  had  occasion  for  a  doctor,  but  Mr.  Vicary^  of  War-        1829. 
wdnsier,  knows  as  much  of  me  as  any  man.-'    That  was  a 
direct  reference  to  that  gentleman,  and  confined  to  him  r. 

alone;  and  by  suffering  that  statement  to  be  transmitted  "■■®*®"*"*- 
to  the  office,  the  phiintiff  adopted  the  reference,  and  the 
answer  made  by  House,  whom  he  constituted  his  agent  for 
the.  purpose  of  giving  such  reference.  The  question  then 
is,  was  that  a  true  and  proper  reference?  I  clearly  think 
not,  on  the  authority  of  Morrison  t.  MusprcUt;  and  that 
the  circumstance,  that  Bouse  had  been  attended  at  Bath 
by  l>r.  Harvey,  ought  to  have  been  disclosed  to  the  as- 
surers. Mr.  Vicary  stated,  that  he  had  never  been  the 
medical  attendant  of  House,  but  had  only  been  called  in 
as  such  by  other  members  of  his  family.  But  a  quack 
doctor,  although  strictly  not  a  medical  roan,  had  attended 
him  for  several  years,  during  his  residence  at  Bath;  and  al- 
though he  might  have  blended  the  several  characters  of 
pbysidan,  surgeon,  apothecary,  and  quack  doctor  toge- 
ther^ yet,  he  might  have  been  enabled  to  speak  of  House's 
habits  of  life,  and  whether  they  had  a  tendency  to  pro- 
duce disease.  Without  entering  into  the  question,  whe- 
ther an  inveterate  habit  of  frequently  indulging  in  drunk- 
enness, may  have  a  tendency  to  produce  disease,  it  is 
sufficient  for  us  to  say,  that  the  usual  and  proper  medical 
attendant  on  the  party  whose  life  was  insured,  was  not 
referred  to,  according  to  the  terms  and  conditions  in- 
dorsed on  the  policy,  which  were  set  out  in  the  declara- 
tion, and  in  which  it  was  alleged  that  it  was  provided  that 
the  policy  and  the  assurance  thereby  effected,  should  at 
all  times,  and  under  all  circumstances,  be  subject  to  such 
conditions  and  stipulations  as  were  contained  in  the  print- 
ed proposals  indorsed  thereon,  in  the  same  manner  as  if 
the:  same  were  wholly  and  actually  repeated  and  adapt- 
ed to  the  present  case ;  and  one  of  those  conditions  was, 
diat>''  the  names  and  residences  of  two  gentlemen,  were 
to  be  referred  to,  respecting  the  present  and  general  state 
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1829.        of  health  of  the  life  to  be  assured,  one  to  be  tise  usual 
medical  aUendant  of  the  party"'    The  plaintiff  afterwards 
averred,  that  he  had  in  all  thmgs  conformed  himsdf  to, 
Dfc^BORouoR.   Qbggp^gj^  performed,  and  kept  all  things  in  the  policy,  and 

the  conditions  and  stipulations  therein  contained,  on  his  part 
to  be  observed  and  performed,  and  consequently  that  must 
include  the  condition  as  to  tlie  usual  medical  attendant  of 
the  party  whose  life  was  proposed  to  be  insured.  Without 
proof  of  such  reference  hatkig  been  made,  the  plaint^ 
could  not  be  entitled  to  recover ;  and  it  is  not  an  unneeei- 
sary  allegation,  for  the  declaration  would  have  been  bad 
without  it,  as  it  would  not  have  truly  set  forth  the  con- 
tract between  the  parties.  That  contract  was  not  con- 
ftned  to  what  is  contained  in  the  body  of  the  policy,  but 
extended  to  the  conditions  indorsed  upon  it,  and  dso 
embraces  the  stipulations  or  representations  required  by 
those  conditions;  and  it  was  incumbent  on  the  plamtiff  id 
allege  and  prove  that  the  whole  of  them  had  been  com- 
plied with.  That,  however,  he  failed  to  do;  and  I 
think  that  House  must  be  considered  as  hb  agent,  and 
that  the  plaintiff  was  bound  by  his  misrepresentations,  and 
consequently  that  this  action  cannot  be  sustained. 

Mr.  Justice  Park. — In  all  Cases  where  assurances  are 
eflfbctod  on  lives,  every  regard  and  attention  should  be 
paid  to  the  assured,  as,  in  general,  the  assurance  is  eflfect^* 
ed,  eiAer  to  make  provision  for  his  ikmily,  or  for  a  debt 
bond  fide  due  to  the  person  for  whose  benefit  the  insor^ 
ance  is  made.  Here,  there  is  no  ground  to  cast  tlie  least 
imputation  on  the  plaintiff,  for  I  have  no  doubt,  that  d^ 
transaction,  as  far  as  he  was  concerned,  was  conducted 
uberrimd  fide.  Wishing,  however,  to  give  every  indole 
gence  and  latitude  to  the  assured,  still  there  must  be  a 
full  and  accurate  representation  made  by  him  to  the  aa^ 
surer,  of  all  the  material  circumstances  relative  to  1^ 
profession  and  state  of  health  of  the  party  whose  life  it 
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Bieant  to  be  insured,  if  not,  the  parties  would  enter  into        1^29. 
ibe  contract  on  unequal  terms.     Applying  that  principle      eybuktt 
to  Ae  present  case,  I  am  of  opinion,  that  the  plaintiff  is  *- 

not  entitled  to  recover.    What  are  the  fticts?  Mr.  House's 
Kfe  being  the  subject  of  insurance,  the  plaintiff  being 
the  person  who  was  to  be  benefited  by  such  insurance, 
informed  the  agent  of  the  Company,  that  he  did  not  know 
Hamsef  and  desired  him  to  make  the  necessary  inquiries 
respecting  him.    The  agent,  of  course,  thought  that  he 
could  obtain  the  best  information  from  House  himself,  and 
w^at  to  him  accordingly.    The  plaintiff,  therefore,  must 
be  bound  by  the  representations  made  by  House,  concern- 
ing his  state  of  health,  and  the  medical  person  who  usudly 
attended  him.     He  was  asked  by  Lye,  who  was  his  usual 
medical  attendant,  when  he  answered,  that  he  had  never 
bad  occasion  for  a  doctor,  that  sometimes  he  had  taken 
Hstnejfs  quack  pills,  but  that  Mr.  Vteary,  of  Warminsier, 
knew  as  much  of  him  as  any  man.    But,  that  was  not 
tme;  for,  so  fiir  from  Mr.  Vieary  being  his  usual  medical 
attendant,  that  gentleman  stated  at  the  trial,  that  he  had 
never  attended  House  professionally,  but  only  some  of  the 
members  of  his  family,  at  Warminster.    Although  Dr. 
Harvey  might  unite  all  the  different  branches  of  the  pro- 
fession in  his  practice  as  a  quack  doctor,  still  he  was  the 
Qsuid  medical  attendant  of  House,  and  his  name  was  never 
nentioned  by  him.    Is,  then,  the  plaintiff,  who  causes  the 
isturance  on  the  life  o(  House  to  be  effected,  to  be  bound 
by  his  acts.     The  case  of  Maynard  v.  Rhodes  appears  to 
tne  to  be  expressly  in  point,  and  undistinguishable  from 
the  present*    There  the  assured  was  as  ignorant  of  any 
Aing  like  fraud,  and  as  free  from  suspicion  as  the  plain- 
tiff in  this  case,  and  yet  the  Court  held  that  he  was 
bound  by  the  representations  of  the  life  insured.     But, 
it  has  been  said,  that  the  representation  made  by  House, 
SB  to  the  person  who  was  his  medical  adviser,  was  not 
so  material  a  mis-statement  as  in  the  case  of  Maynard 
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1829;        V.  Rhodes;    but  I  think  it  was.     K  House  had  never 

Everett      cftUed  in  OF  employed  a  medical  man,  the  question  would. 

V*  be  altogether  different;  but  having  done  so»  it  was  most 

Pesborough.  o  I     1 

material  that  he  should  have  been  referred  to,  and  the 
plaintiff  musty  or  ought  to  have  known  that  it  was  material^ 
for  he  has  averred  in  his  declaration,  that  he  has  in  all 
things  conformed  himself  to,   performed,  fulfilled,  and 
kept  all  things  in  the  policy,  and  conditions,  and  stipula- 
tions therein  contained,  to  be  observed  and  performed  on 
his  part;  and,  therefore,  he  could  not  be  entitled  to  re- 
cover in  this  action  without  proving  an  exact  and  strict 
4)erformance  of  all  those  conditions  and  stipulations.     He 
might  have  alleged  that  the  defendant  had  dispensed  with 
the  condition  as  to  a  reference  to  the  usual  medical  at- 
tendant of  the  party  whose  Ufe  was  to  be  insured,  accord- 
ing to  the  principle  established  in  Jones  v.  Barlley  (a)^ 
where  it  was  held,  that  if  it  be  agreed,  that  some  act  should 
be  performed  by  each  of  two  parties  at  the  same  time,  be 
who  was  ready  and  offered  to  perform  his  part,  but  was  difr 
charged  by  the  other,  might  maintain  an  action  against  the 
other  for  not  performing  his  part  of  the  agreement.  Her^» 
however,  the  plajntiff  has  averred  the  exact  performance 
of  all  the   conditions  and  stipulations  indorsed  on   the 
•policy,  and  failed  to  prove  that  House  referred  to  his  usual 
medical  attendant,  which  was  one  of  the  conditions.    If 
•this  objection  had  been  raised  at  the  trial,  it  would  have 
been  an  answer  to  the  action.     I  cannot  but  regret  that 
the  plaintiff  has  lost  the  benefit  of  his  insurance,  but  it  it 
of  the  utmost  consequence  to  the  public,  that  our  deci- 
sions should  be  founded  on  l^gal  principles,  and  that  we 
jought  not,  on  any  account,  to  infringe  on  established 
rules,  or  overturn  cases  which  are  founded  on  a  legal  basilk 

Mr.  Justice  Burrough. — It  is  now  difficult  to  firame  a 
declaration  on  a  policy  on  a  life  insurance,  on  which  the 

(a)  2  Doug.  684. 
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assured  can  succeed,  as  the  Directors  of  several  Companies         1829. 
seek  to  avail  themselves  of  every  possible  objection.    But       „    ' 
I  am  of  opinion  that  we  are  bound  to  decide  this  case  on  r. 

the  authority  of  Maynard  v.  Rhodes^  for  the  party  whose 
life  was  insured  concealed  a  most  material  fact  from  the 
agent  of  the  office,  whom  the  plaintiff  directed  to  make 
the  necessary  inquiry,  viz.  the  name  of  his  usual  medi- 
cal attendant;  and  House  not  only  did  this,  but  said,  that 
he  had  liever  had  occasion  for  a  doctor,  which  was  com- 
pletely negatived  at  the  trial,  as  it  appeared  that  he  had 
always  been  attended  by  Dr.  Harvey  after  his  fits  of 
drunkenness  had  subsided.  He  might  have  died  of  a 
disease  occasioned  by  frequent  intoxication,  which,  in 
all  human  probability,  would  tend  to  shorten  his  life; 
and  the  misrejpresentation  made  by  him  vacated  the 
policy,  as  he  referred  to  a  medical  man  who,  in  fact,  had 
lurer  attended  on  him  as  such.  One  of  the  particulars 
icequired  to  be  stated  by  the  conditions,  previously  to  the 
policy  being  effected,  was  the  names  and  residences  of  two 
gentlemen  who  might  be  referred  to,  respecting  the  pre* 
sent  and  general  state  of  health  of  the  life  to  be  assured — 
one  to  be  the  usual  medical  attendant  of  the  party.  Ifi 
this  case,  Dr.  Harvey  was  the  person  to  whom  House 
ought  to  have  referred,  and  who,  if  applied  to,  would, 
no  doubt,  have  disclosed  the  facts  of  his  intemperance 
and  habitual  acts  of  drunkenness:  and  at  the  bottom 
of  the  conditions  indorsed  on  the  policy,  it  is  stated, 
that  a  declaration  as  to  all  the  above  points  will  be 
considered  as  the  basis  of  the  contract  between  the  as- 
sured and  the  Company:  and,  if  the  declaration  be 
not  true  in  every  respect,  the  policy  will  be  void.  As, 
therefore,  the  reference  required  to  the  usual  medical  at- 
tendant of  the  party  whose  life  was  to  be  insured,  was  not 
complied  with,  but  was  altogether  suppressed,  and  a  mis- 
representation made  to  another,  I  concur  with  the  Court 
in  thinking  that  the  plaintiff  is  not  entitled  to  recover. 
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]  829.  Mr.  Justice  Gaselee. — 1  am  of  the  same  opinion.  I  have 

Everett      ^<>oI'^6^  most  attentively  at  the  case  of  Maynard  v.  Rhodes  i 
f-  it  is  there  stated  that  the  person  whose  life  was  insur* 

ed|  attended  himself  to  give  the  usual  information  as  to  the 
state  of  his  health,  in  conformity  with  the  regulations  of 
the  office  (a).  Now,  it  appears  by  the  conditions,  that  that  ia 
not  necessary,  as  he  might  attend  before  one  of  the  Com** 
pany*s  agents;  and  here,  Ltfe^  as  such  agent,  went  to 
House  for  the  purpose  of  making  the  necessary  inquiries, 
which  the  plaintiff  requested  him  to  do.  By  one  of  the  con« 
ditions  indorsed  on  the  policy,  it  is  necessary  that  the  names 
and  residences  of  two  gentlemen  should  be  referred  to, 
respecting  the  state  of  health  of  the  Ufe  to  be  assured,  one 
of  whom  was  to  be  his  usual  medical  attendant.  Now, 
who  is  the  person  who  can  best  disclose  the  name  of  such 
attendant?  Unquestionably,  the  party  whose  life  is  meant 
to  be  insured ;  and  here.  House  was  applied  to  by  the  au« 
thorized  agent  of  the  Company  for  that  purpose,  and 
with  the  sanction  of  the  plaintiff  himself;  and  House  cer- 
tainly gave  a  gross  misrepresentation  of  the  fact.  But  it 
has  been  said,  that  House  was  not  the  agent  of  the  plain- 
tiff; yet.  Lye  was  the  agent  both  for  him  and  the  Company; 
for  the  plaintiff  told  Lye  to  make  the  requisite  inquiries  re^ 
specting  House,  and  when  Lye  was  about  to  read  the  state* 
ment  he  had  made  in  writing  to  the  plaintiff,  he  stopped  him 
and  said:  '^  I  dare  say  it  is  all  correct.*'  That  appears  to 
me  to  constitute  Lye  the  agent  of  the  plaintiff,  as  far  as 
he  was  authorized  to  make  the  necessary  inquiries,  and  he 
must  be  therefore  bound  by  the  misrepresentations  made 
to  him  by  House,  to  whom  it  must  be  assumed  that  the 
plaintiff  referred,  as  he  was  the  only  person  likely  to  give 
correct  information  on  the  subject.  No  objection  was 
raised  at  the  trial,  as  to  a  variance  between  the  conditions 
as  set  out  in  the  declaration,  and  the  proof  as  to  the  pro- 

(a)  See  5  Dow.  &  RyK  266. 
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per  reference  to  the  usual  medical  attendant  of  House.  I 
admit,  that  it  was  competent  to  the  assured  fo  have  dis- 
pensed with  either  of  the  conditions  indorsed  on  the  policy, 
according  to  the  principle  established  in  Jones  v.  Barkley. 
There,  however,  the  case  o{ Kingston  v.  Preston  was  refer- 
ed  to  (a),  where  Lord  Mansfield  drew  a  distinction  between 
mutual  and  independent,  and  dependent  covenants,  -and 
conditions  precedent  or  subsequent ;  and  here,  the  plain- 
tiff ought  to  have  averred,  not  only  that  he  had  complied 
with  certain  stipulations  required  by  the  conditions,  but 
that  he  was  absolved  from  the  exact  performance  of  the 
whole,  as  the  office  did  not  insist  upon  it.  Then,  the 
question  would  have  been,  whether  the  office  had  dit^ 
pensed  with  the  condition  requiring  the  reference  to 
HouMe*s  usual  medical  attendant,  or  not,  and  which  might 
have  been  proved  at  the  trial.  I  was  then  strongly  inclined 
in  favour  of  the  plaintiff,  but  now  agree  with  the  Court, 
in  thinking,  that  the  rule  for  the  nonsuit  must  be  made—* 


1829. 

Ever ITT 
Drsbohouqm. 


Absolute* 


{a)  2  Doug.  688. 


Armitaoe  r.  Nancy  Berry,  Administratrix  of  Joshua 

Berry,  deceased. 

XrllS  was  an  action  of  assumpsit,  and  brought  against 
the  defendant,  as  administratrix  of  her  late  husband,  a 
surety  for  the  payment  of  the  sum  secured  by  the  follow- 
ing promissory  note: — 

**  Deighton,  near  Huddersjield,  March  9th,  1816. 

"  On  demand,  we  jointly  and  severally  promise  to  pay 
Mr.  Joseph  Gummersally  or  order,  the  sum  of  100/.  of  law- 

•ble  from  a  note  pftjrAble  tobiorer  on  demand,  which  may  be  re-Iuued 

P  2 


May  30th. 

An  instrument 
in  these  words : 
**  On  demand, 
we  jointlyand  se- 
verally promise 
to  pay  J.  O.,  or 
order,  lOOl.mth 
lawful  interest 
for  the  same, 
from  the  date 
hereof,  "requires 
only  a  promts* 
sory  note  stamp 
of  S#.  6d.,  as  it 
it  distinguish- 
after  payment. 
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1829.         ful  money  of  Great  Britain,  with  lawful  interest  for  the 
Armitaoe      ^^^^9  from  the  date  hereof,  value  received. 

V. 
B£RRr. 


As  witness  our  hands. 


Indorsed — *'  Joseph  GummersalL 
John  Annitage.^ 


Wm.  Jackson. 

Joshua  Berry. 

Wm.  Dysonr 


By  an  order  made  by  Lord  Chief  Justice  Best  on  the  13th 
^jE>rf71ast,  all  matters  in  this^  cause  were  referred  to  an  arbi- 
trator^who,  on  the  ^rd  instant,  found  that  there  was  due  to 
the  plaintiff,  upon  the  above  note,  46/.  QsAd.,  which  sum 
he  awarded  to  be  paid  by  the  defendant,  as  administratrix, 
to  the  plaintiff,  together  with  the  costs  of  the  action  and  of 
the  reference.  The  arbitrator  then  stated,  at  the  request 
of  the  defendant,  that  when  the  note  was  given  in  evidence 
before  him,  it  was  impressed  witli  a  Ss.  6d,  stamp,  when  it 
was  objected,  on  the  part  of  the  defendant,  that  it  ought 
to  have  been  impressed  with  an  8s,  6d.  stamp,  as  coming 
within  the  first  class  of  promissory  notes  mentioned  in  the 
statute  55  Geo.  3,  c.  184,  Schedule  Part  1  (a);  and  the  case 
of  Keates  v.  Whieldon  (6),  was  cited  and  relied  on  as  an 
authority  in  favour  of  the  point.  That,  after  attentively 
reading  that  case,  the  arbitrator  over-ruled  the  objec* 
tion,  being  convinced  that  it  did  not  apply  in  this  in- 
stance, because,  the  note  in  question  being  payable  to  or- 
der^  and  transferable  only  by  indorsement,  could  not  be 
re-issued  after  having  been  once  paid;  and  it  being  the 


(a)  8  Bam.  &  Cress.  7;  S.C. 
nomine  East  v.  — ,  2  Man  & 
Ryl.  8. 

(6)  By  which,  a  promissury  note, 
for  the  payment,  to  the  bearer  an  de* 
mandy  of  any  sum  of  money  exceed- 
ing 50/.  and  not  exceeding  100/.,  is 
liable  to  a  stamp  of  Ss.  6d.,  which 
note  may  be  re-issued,  after  pay- 
ment thereof,  as  often  as  shall  be 


thought  fit.— A  promissory  note, 
for  the  payment,  in  any  other  man" 
ner  than  to  the  bearer  on  demand, 
but  hot  exceeding  two  months  af- 
ter date,  or  sixty  days  after  sight, 
of  any  sum  of  money,  exceeding 
50/.  and  not  exceeding  100/,  u 
liable  to  a  stamp  of3s.6d.  and  is 
not  to  be  re-issued  after  being 
once  paid. 
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uniform  practice  of  the  profession  and  of  merchants  to  use^  iS29. 
and  of  the  stamp  distributors  to  give  out  stamps  of  the 
second  class  for  promissory  notes  of  this  description,  the 
arbitrator  did  not  feel  the  slightest  doubt  in  considering 
the  note  to  be  properly  stamped.  But  he  stated  the  above 
circumstances,  in  order  that  he  might  have  the  opinion  of 
the  Court  upon  the  subject. 

The  order  of  reference  having  been  made  a  rule  of 
Court,  Mr.  Serjeant  Jones  now  applied  for  a  rule  to  shew 
cause  why  this  award  should  not  be  set  aside,  and  he  re- 
newed the  objection  taken  before  the  arbitrator,  and,  in 
support  of  it,  relied  on  the  14th  section  of  the  55  Geo.  3, 
and  contended,  that  the  case  fell  within  the  principle  of 
Tkeaies  v.  WUeldon,  where  the  defendant  gave  a  note  to 
the  plaintiff,  by  which  he  promised  to  pay  the  plaintiff 
1 IL  lOs.  on  demand,  and  it  was  held  to  be  a  promissory  note 
payable  to  bearer  on  demand,  and  that  it  required  a  stamp 
as  such  (a).  The  learned  Serjeant  admitted,  that,  although 
there  was  a  distinction  between  the  words  to  bearer  or  to 
order,  yet,  as  the  note  was  payable  on  demand,  and  not 
within  any  limited  period,  it  fell  within  the  first  class  of 
notes  mentioned  in  the  statute. 

But  the  Court  were  clearly  of  opinion  that  there  was  no 
colour  for  the  objection ;  and  that  all  notes  that  were  not 
payable  to  bearer  on  demand  fell  within  the  second  class, 
as  well  upon  principle,  as  on  the  grammatical  wording  of 
the  statute;  for,  being  payable  to  order  on  demand,  it  was 
distinguishable  from  a  note  payable  to  bearer;  and  they 
considered  the  case  of  Keatcs  v.  Whieldon  to  be  rather  a 
strained  construction  of  the  act. 

The  learned  Serjeant,  therefore,  took  nothing 
by  his  motion. 

(a)  But,  in  the  report  of  that      pears  that  the  note  was  payable 
case  in  Manning  4r  Ryland,  it  ap-      to  the  btarcv. 
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Satwday,  Knowles  €?.  Blake  and  Savers. 

May  3Qth,      _, 

The  plaintiff  J  HIS  was  an  action  on  the  case,  and  brought  to  recover 
dcfe^dant'8  »t-  *  compensation  for  an  injury  alleged  to  hare  been  com- 
Uc,  damage  fea-  niitted  by  the  defendant  Blake,  and  Sayers  his  servant, 
to  apprise  him  in  liberating  three  horses  belopging  to  Blake,  which  the 
stan<^,"iming  pl&intiff  in  his  declaration  stated  that  he  took  and  distrain- 
*?*  **<rf  a"*/  ^^  ''^  ^^®  close,  doing  damage  there,  and  that  he  impound- 
fendant,  where  ed  them  according  to  the  law  and  custom  of  England* 
half  an  hour.  ^^  ^^^  itxdX,  before  Mr.  Baron  Garroto,  at  the  last  As- 
Uff'l^rettmahe  ®^^®®  ^^^  *^®  county  of  Sussex,  it  appeared  that  the  plain- 
drove  the  catde  tiff  occupied  a  close  adjoining  a  field  belonging  to  the  de- 
fendant's close,  fendant  Blake.     That,  in  August,  1827,  a  person  saw 

wh*I^c7theT'''  ^^^^®  ^^"®®  o(  Blake's  in  the  plaintiff's  field,  and  went  to 
were  liberated     inform  him  of  it.     That,  in  the  mean  time,  the  horses 

by  the  defend- 
ant:—Ae/<f,       were   discovered   there  by  the  defendant   Sayers,    who 

not  a  rescue;  as  drove  them  towards  a  gateway  in  the  plaintiff's  field, 
cattle  In  A  ^de-  ^^'^'^  commuuicated  with  a  lane,  on  the  opposite  side  of 
fendant's  close     which  was  another  close  of  Blake's,  called  the  Nursery. 

vras  an  aban- 
donment of  the    That  as  soon   as   the  plaintiff  came  into  his  field,  the 

istress.  horses  ran  across  the  lane  into  the  Nursery;  and  when  they 

got  through  the  gateway,  the  plaintiff  said  that  Sayers 
should  not  take  them,  as  they  had  been  in  his  field  before, 
and  that  he  could  bear  it  no  longer.  That  the  plaintiff 
then  went  to  Blake's  house,  for  the  purpose  of  obtaining 
compensation  for  the  injury  done  by  the  horses  to  his  tares, 
with  which  the  field  in  question  was  cropped,  and  was  ab- 
sent half  an  hour,  during  the  whole  of  which  period  the 
horses  continued  in  the  Nursery.  Blake  having  refused 
to  make  any  remuneration  to  the  plaintiff,  he  and  bis  son 
went  to  the  Nursery  and  drove  out  the  horses,  and  took 
them  to  his  farm-yard,  where  they  remained  five  hours, 
at  the  expiration  of  which  time  they  were  liberated  by  the 
•defendant  Sayers,  and  driven  back  to  Blake's  field,  from 
whence  they  had  originally  strayed. 
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The  defendant  Sayert  suffered  judgment  by  default:  1829. 
and  it  was  objected  for  Blake^  that  there  was  no  rescue 
mpomtoflaw;  because^  even  admitting  the  distress  to 
be  sufficient  in  the  first  instance,  the  plaintiff  had  aban- 
doned it  by  allowing  the  horses  to  escape  from  his  field 
and  go  into  Blake^i  dose  called  the  Nursery^  and  that  he 
had  no  right  to  remove  them  thence  on  his  return  from 
Blake^M.  The  Jury  however  found  a  verdict  for  the  plain- 
tiff, damages  51.  ^  leave  being  reserved  to  Blake  to  move 
to  set  it  aside,  and  enter  a  nonsuit,  or  that  a  verdict 
might  be  entered  for  him,  in  case  the  Court  should  be 
of  opinion,  that  the  objection  taken  at  the  trial  was  well 
founded. 

Mr.  Serjeant  Crosse  on  a  former  day  in  this  Term,  ao- 
cordingly  obtained  a  rule  iit^t,  and  submitted,  that,  al- 
though the  horses  were  found  trespassing  in  the  plaintiff's 
field,  they  were  not  lawfully  distrained  in  the  first  instance, 
as  the  plaintiff  did  not  then  declare  that  he  intended  to 
distrain  them,  but  only  said,  that  Sayers  should  not  take 
them;  but  even,  if  there  had  been  a  sufficient  distress,  it  was 
abandoned,  by  allowing  the  horses  to  remain  in  Slakes 
Nureery  for  the  period  of  half  an  hour.  The  plaintiff  was 
not  justified  in  removing  them  thence  on  his  return  from 
Blake's;  he  was,  therefore,  guilty  of  a  trespass  in  driving 
them  out  of  the  Nursery;  and,  as  they  were  improperly 
taken  to  the  plaintiff^s  yard,  the  defendant  Sayers  was 
justified  in  liberating  them,  and  consequently  had  not 
been  guilty  of  a  rescue.  A  distress  is  defined  to  be  the 
taking  of  a  personal  chattel,  without  legal  process,  from  the 
possession  of  a  wrong-doer,  into  the  hands  of  the  party 
grieved,  as  a  pledge  for  the  redress  of  the  injury  done; 
and  here,  there  was  no  evidence  of  such  an  act,  as,  when 
the  defendant  Sayers  was  driving  the  horses  out  of  the 
plaintiff's  field,  he  merely  said,  that  he  could  not  let  them 
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1829.  go  away ;  but  he  said  nothing  as  to  a  distresSi  nor  did 
he  take  any  means  to  secure  them.  It  must  therefore 
be  inferred,  that  the  plaintiff  had  not  determined  whe- 
ther he  shoidd  distrain  the  horses  or  not^  until  his  re- 
turn from  Blake^s  house.  Lord  Coke  says  (a):  ''If 
the  lord,  coming  to  distrain,  had  no  view  of  the  cattle 
within  his  fee,  though  the  tenant  drive  them  off  pur- 
posely, or  if  the  cattle  of  themselves,  after  the  view,  go 
out  of  the  fee,  or  if  the  tenant  after  the  view  remove  them 
for  any  other  cause  than  to  prevent  the  lord  of  his  distress, 
then  cannot  the  lord  distrain  them  out  of  his  fee ;  and  if 
he  doth,  the  tenant  may  make  rescous.  If  a  man  come  to 
distrain  for  damage  feasantt  and  see  the  beasts  in  his  soil, 
and  the  owner  chase  them  out  of  purpose,  before  the  dis- 
tress is  taken,  the  owner  of  the  soil  cannot  distrain  them ; 
and  if  he  doth,  the  owner  of  the  cattle  may  rescue  them; 
for  the  beasts  must  be  damage  feasant  at  the  time  of  the 
distress ;  and  so  note  a  diversity." 

Mr.  Serjeant  Andrews^  afterwards  shewed  cause. — The 
plaintiff  clearly  intended  to  distrain  the  horses,  when  he 
saw  them  in  his  field,  as  he  told  Sayers  he  would  not  let 
them  go.  No  formal  words  are  necessary  to  constitute 
a  legal  distress ;  and  the  horses  got  into  Blake's  Nursery^ 
in  their  transit  from  the  plaintiff's  field  to  his  yard,  where 
they  were  ultimately  taken ;  and  although  they  were  allow- 
ed to  remain  in  the  Nursery  for  half  an  hour,  it  cannot  be 
considered  as  an  abandonment  of  the  distress.  In  Clement 
V.  Milner{b),  Lord  Eldon  held  it  to  be  sufficient  to  justify 
the  taking  of  cattle  damage  feasant ,  that  the  distrainor 
should  have  entered  the  loctis  in  quo,  whibt  the  cattle 
were  in  it.  No  precise  act  is  necessary  to  constitute  a  dis- 
tress, for  in  Wood  v.  Nunn  (c),  where  the  landlord  said, 

(a)  Co.  Lit.  161  (a).     (/»)  3  liap.  Rep.  95.      (c)  2  Moore  &  Payne,  27* 
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that  he  would  not  auffer  certain  articles  to  be  removed  by  1829. 
the  tenant,  until  his  rent  was  paid ;  and  afterwards  sent 
his  broker  to  distrain :  it  was  held,  that  the  landlord  had 
a  right  to  seize  and  bring  back  property  which  the  tenant 
had  removed  from  the  premises  in  the  interval.  There- 
fore, a  mere  intent  to  distrain  is  sufficient.  Lord  Cok^ 
says  (a) — ''If  the  lord  come  to  distrain  cattle  which  he 
seeth  then  within  his  fee,  and  the  tenant  or  any  other^ 
to  prevent  the  lord  to  distrain,  drive  the  cattle  out  of 
the  fee  of  the  lord,  into  some  place  out  of  his  fee,  yet 
may  the  lord  freshly  follow,  and  distrain  the  cattle;  and 
the  tenant  cannot  make  rescous,  albeit  the  place  where- 
in the  distress  is  taken  is  out  of  his  fee;  for  now,  in  judg- 
ment of  law,  the  distress  is  taken  within  his  fee,  and  so 
shall  the  writ  of  reiscous  suppose."  So,  if  a  distrainor 
detain  cattle  distrained,  and  go  to  inform  the  owner  of 
the  distress,  and  they  escape  into  the  lands  of  the  owner 
during  his  absence,  yet  may  he  freshly  follow,  and  distrain 
them  on  his  return. 

Mr.  Serjeant  Cross,  in  support  of  his  rule. — The  plain- 
tiff did  not  attempt  to  distrain  the  horses  whilst  they  were 
in  his  field,  nor  does  it  appear  that  he  then  contemplated 
a  distress.  Lord  Coke  draws  a  distinction  between  a  dis- 
tress for  rent  and  a  distress  damage  feasant,  and  says,  that 
the  distress  must  be  damage  feasant  dX  the  time  of  the  dis- 
tress; and  here,  as  the  horses  had  escaped  from  the  plain- 
tiff's field  and  got  into  Blake  s  Nursery,  the  plaintiff  had 
no  right  to  follow  them  there,  particularly  after  he  had  al- 
lowed them  to  remain  there  for  half  an  hour,  by  which  the 
previous  distress,  if  lawful,  was  abandoned  and  completely 
at  an  end;  and  as  the  plaintiff  was  a  trespasser  in  enter- 
ing the  defendant's  Nursery  and  removing  the  horses  to 

(«)  161  (a). 
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1829.  his  yard,  the  defendant  Sayen  had  a  right  to  follow  and 
liberate  them  from  the  place  where  they  had  been  un« 
lawfully  taken. 

The  Court  recommended  a  itet  proeessuSf  which  not 
being  acceded  to,  they  took  time  to  consider. 

Lord  Chief  Justice  Best,  now  delivered  judgment  as 
follows: — 

We  felt  little,  if  any,  difficulty,  after  the  conclusion  of 
the  argument,  but  hoped  that  the  parties  might  be  indue- 
ed  to  come  to  an  amicable  arrangement,  without  requiring 
us  to  pronounce  judgment,  particularly  as  one  of  the  de- 
fendants had  suffered  judgment  by  default ;  and,  as  dama- 
ges must  be  assessed  as  against  him,  it  is  not  very  material 
whether  the  defendant  Blake  have  a  verdict  entered  for 
him  or  not.     Two  points  have  been  raised  and  relied  on 
for  him — Firsts  that  there  was  no  sufficient  distress  in  the 
first  instance,  when  the  horses  were  in  the  plaintiff's  field; 
but  we  are  all  clearly  of  opinion,  that  the  horses  were  well 
distrained ;  on  the  ground,  that  no  precise  act  or  form  of 
words  is  necessary  to  constitute  a  legal  distress.    The  dis- 
trauior  is  not  bound  to  lay  his  hand  on  the  cattle ;  it  is  suf- 
ficient if  he  endeavour  to  prevent  their  escape  from  the 
field  in  which  they  are  trespassing.     But,  a  distress  for 
damage  feasant^  is  a  matter  of  strict  right,  and  if  the  party 
distraining  permit  the  cattle  to  escape,  or  go  out  of  his 
lands,  his  right  to  distrain  is  gone,  and  he  has  his  remedy 
by  action  against  the  owner  of  the  cattle  for  the  injury 
done  to  his  property.     But  a  mere  escape  for  a  moment, 
if  the  distrainor  immediately  follows,  would  not  be  an 
abandonment  of  the  distress;  for  Lord  Coke  says  (a) — ''  A 
rescous  in  law  is,  where  a  man  hath  taken  a  distress,  and 
the  cattle  distrained,  as  he  is  driving  of  them  to  the  pound, 

{a)  Co.  Lit.  161  a. 
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go  into  the  house  of  the  owner,  if  he  that  took  the  distress  1829. 
demand  them  of  the  owner,  and  he  deliver  them  not,  this 
is  a  rescous  in  law.**  So,  here,  if  the  plaintiffs  had  follow- 
ed the  horses  from  his  field  into  the  defendant's  Nur- 
sery,  and  instantly  driven  them  back,  or  taken  them  direct- 
ly to  his  yard,  we  are  all  of  opinion  that  this  action  might 
have  been  maintained;  but  as  he  allowed  them  to  remain 
in  the  Nurserjf  for  half  an  hour,  and  they  were  not  de- 
manded during  that  time,  it  was  an  abandonment  of  the 
right  of  freshly  following  them,  and  consequently  an  end 
of  die  distress.  Lord  Coke  says :  '*  If  the  cattle,  of  them- 
selves, after  the  view,  go  out  of  th^  fee,  then  cannot  the 
ford  distrain  them:**  and  in  Vasper  v.  EddowSf  Lord 
Chief  Justice  Holi  said  (a), ''  ir  a  distress  for  damage/eaS' 
ami  dies  in  pound,  or  escapes,  the  party  shall  not  distrain 
de  novo;  but  if  it  were  for  rent,  in  either  case  he  may  dis- 
train de  novo.^  That  is  a  far  stronger  case  than  this,  as 
th^  horses  had  never  been  in  the  pound.  We  are,  there- 
-fore,  of  opinion,  that  a  verdict  must  be  entered  for  the 
defendant  Blaie,  and  that  damages  must  be  assessed 
by  a  Jury  against  the  defendant  Sayers,  who  has  suf- 
fered judgment  by  default. 

Rule  absolute  accordingly. 

(a)  Holt's  Rep.  267;  S.  C.  nomine  Vatpory.  Edwarth,  12  Mod.  658. 
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^^onday,  E^LIS  V.  SCHMCECK  and  ThOMAS. 

Jutte  ist.        ^^ 

In  an  action  of  J.  HIS  was  an  action  of  assumpsit  for  goods  sold  and 

g^  ftirnUbed  delivered.     At  the  trial,  before  Mr.  Justice  Gaselee,  at 

Co^JSa  <5^«WA€i«,  at  the  Sittings  after  Trinity  Term,  1827,  it  ap- 

peared  that  the  peared  that  the  plaintiff,  an  upholsterer,  had  supplied 

paid  their  depo-  Certain  articles,  to  the  amount  of  234/.,  for  furnishing  a 

MdobuSned*  counting-house   and  offices  m    Lombard-street,   for  the 

**hkh'th**'**'*  Comiro//  and  Devonshire  Mining  Company.     That  the 

transferred  pre-  defendant  SchmoBck,  was  one  of  the  original  shareholders, 

comraen^ment  ^^^  ^^^^  Thomos  did  not  purchase  his  scrip  until  after 

^e^aitended  ^^^^^al  of  the  articles  in  question  had  been  supplied. 

two  meetings  of  That  both  the  defendants  received  certificates  from  the 

bul'c^d  nTig'n  Secretary  of  the  Company,  of  their  having  paid  a  deposit 

l^U^Thel'X  "P^""  *^  purchase  of  their  shares,  and  had  accepted  scrip 

found,  that  the  receipts  accordingly.      That  they  had »  not  signed  the 

Company  ongi-  «*• 

nated  in  fraud,  Company's  deed  of  copartnership,  but  had  transferred 
the  plaintiff  nor  their  shares  previously  to  the  commencement  of  this  ac- 
TO ^* Uamon**^  tion ;  that  they  were  both  present  at  two  general  meet- 
—//tfM,  that  the  ings  of  the  Company,  in  August,  1835,  and  July,  1826, 

defendants  were   .  .  ,  .  •11  •  ■ 

liable,  by  having  but  that  nothing  transpired  at  those  meetmgs  as  to  the 
meednw  oTthe  pl*^"tifF's  demand  on  the  Company,  nor  did  the  defend- 
Company.-*        ants  know  that  the  goods  had  been  furnished  by  him. 

Under  these  circumstances,  it  was  objected  for  the  de- 
fendants, that,  as  they  had  transferred  their  shares^  and 
not  signed  the  deed  of  copartnership,  they  could  not  be 
liable  to  the  plaintiff,  as  they  had  ceased  to  be  share- 
holders previously  to  the  commencement  of  the  action; 
and  the  case  of  Lawler  v.  Kershaw  was  cited,  where  Lord 
Tenterden  said  (a) :  '*  A  question  has  been  raised,  whe- 
ther the  mere  payment  of  an  instalment  by  the  defendant, 
is  sufficient  to  constitute  him  a  partner ;  but  I  think  1  am 

{u)  1  Mood.  &  Malk.  95. 
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not  called  on  in  this  case  to  decide  that  point.  There  is  18^9. 
another  fact,  that,  after  the  payment,  the  defendant  ex- 
ecuted the  deed."  The  learned  Judge  intimated  no 
opinion  as  to  whether  the  defendants  were  partners  or 
not;  but  the  Jury  found  that  the  Company  originated  in 
frauds  but  that  neither  the  plaintiff  nor  the  defendants 
were  privy  or  parties  to  the  fraud ;  and  they  found  a  ver« 
diet  for  the  plaintiff  for  the  whole  of  his  demand. 

Mr.  Serjeant  fFilde,  in  Michaelmas  Term,  1827,  ob- 
tained a  rule  iiMJ,  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered  instead  thereof,  or  that  the  damages 
might  be  reduced  to  187/.  17«.  Id.,  being  the  amount  of 
the  articles  furnished  subsequently  to  the  purchase  of  the 
scrip  by  the  defendant  Thomas;  and  he  submitted,  that  as 
no  personal  credit  was  given  to  either  of  the  defendants  by 
the  plaintiff,  and  he  in  fact  did  not  know  that  they  were 
shareholders  or  members  of  the  Company,  at  the  time  the 
goods  were  suppliedi  he  could  not  be  entitled  to  recover; 
and  although  the  defendants  paid  the  deposits  required 
on  the  purchase  of  the  original  shares  or  transfer  of  the 
scrip  receipts,  yet,  as  they  had  transferred  their  scrip, 
they  could  no  longer  be  considered  as  members  of  the 
Company,  or  liable  for  any  demands  that  might  be  made 
upon  them.  The  defendants  never  pledged  themselves 
to  become  personally  responsible  to  the  plaintiff,  who  sup- 
plied the  goods  on  the  credit  of  others,  and  no  contract 
can,  therefore,  be  implied  as  between  the  plaintiff  and  de- 
fendants; and,  as  the  Jury  found  that  the  Company  ori- 
ginated in  fraud,  the  deposits  made  by  the  defendants 
were  wrongfully  obtained,  and  their  finding  is  conse- 
quently conclusive  to  shew  that  the  plaintiff  cannot  be 
entitled  to  retain  his  verdict. 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant  Spankie^  after- 
wards shewed  cause. — The  facts  in  this  case  raise  a  novel 
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1829.        and  important  question,  which  must  be  decided  on  the 
principles  by  which  partnerships  are  formed  and  constitut- 
ed ;  and  it  is  immaterial  whether  the  concern  be  of  a  limits 
ed  nature,  or  the  firm  confined  to  a  few  individuals;  or 
whether  the  business  carried  on  is  of  the  most  exten** 
sive  nature,  or  the  Company  i^  composed  of  an  unlimit- 
ed number    of  members.      As  the  defendants  became 
shareholders,  and  purchased  the  Company's  scrip,  and  at* 
tended  two  of  the  general  meetings,  they  became  partners 
in  the  concern,  at  least  they  acted  as  such,  as  &r  as  re- 
garded the  rights  and  claims  of  third  perscms  who  had 
supplied  the  Company  with  goods,  although  the  d^nd- 
ants  had   not    in  fact   signed  the  deed   by   which   the 
Company  was  to  be  incorporated,  and  under  the  terma 
and  regulations  of  which  the  business  was  to  be  carried 
on*    Although  the  formation  of  the  Company  might  have 
been  conceived  and  founded  on  deception  and  firaud^  as 
between  the  original  proposers,  yet  the  Jury  have  express- 
ly  negatived  all  fraud  between  the  plaintiff  and  defendants; 
and  it  is  quite  clear  that  the  signing  the  deed  was  not  es** 
sential  to  constitute  the  latter  partners.     In  the  case  of  a 
limited  partnership,  if  one  partner  has  only  one  hundredth 
share,  yet  he  is  liable  for  the  debts  of  all  the  partners^ 
and  to  the  full  extent  of  any  advances  that  may  be  made 
by  third  persons  to  the  concern;  and  however  small  the 
profits  between  themselves  may  be,  they  are  liable  to 
those  who  make  such  advances,  as  they  are  induced  to 
give  them  credit,  on  the  presumption  that  they  are  past- 
ners;  and  here,  both  the  defendants  had  acted  as  such; 
and  as  they  procured  the  certificates  and  scrip  receipts, 
and  paid   the  deposits  on  their  respective  shares,  they 
were  subject  to  the  laws  and  regulations  of  the  Company, 
which  were  contained  in  the  deed,  although  they  had  not 
in  fact  executed  it.     If  a  ship*s  husband  order  necessaries 
for  her  supply,  and  a  person  afterwards  applies  for  a  share 
in  the  vessel,  and  receives  a  document  by  which  he  be- 
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comes  a  part  owner^  and  he  afterwards  attends  a  meeting  ^^29, 
of  die  other  owners  and  others  interested  in  the  ship,  there 
can  be  no  doubt  but  that  the  husband  may  sue  him  for  the 
articles  supplied,  although  it  should  turn  out  that  the  par- 
ties  from  whom  he  purchased  his  share  had  no  title  to  the 
diip  or  right  to  convey  the  share  to  the  purchaser.  In 
LmUer  t.  Kershaw,  Lord  Tenterden  gave  no  opinion  as 
to  the  question,  whether  the  defendants,  who  were  share- 
holders in  the  same  Company  as  the  present  defendants, 
were  partners  by  the  mere  payment  of  the  deposits  or  in- 
stalments on  their  shares,  as  they  afterwards  actually 
signed  the  partnership  deed.  In  Vice  v.  Lady  Anson  (a), 
the  defendant  merely  stated  in  private  letters  and  conver- 
sation that  she  was  a  shareholder,  but  she  had  attended  no 
meetings  of  the  Company,  nor  could  it  be  presumed  that 
die  was  a  member,  as  she  had  done  no  act  to  become  a 
participator  in  the  concern,  but  by  the  payment  for  shares, 
and  receiving  a  certificate  that  she  was  a  proprietor  of 
them.  The  case  of  Perring  v.  Hone  (6)  is  expressly  in 
point,  and  an  authority  in  favour  of  the  plaintiff.  There, 
Sir  John  Perring' s  name  was  entered  in  a  book  with  those 
of  several  other  subscribers  to  a  projected  Joint  Stock 
Company,  and  he  received  certain  scrip  receipts ;  and  al- 
though he  sold  them  before  the  deed  for  the  formation  of 
the  Company  was  executed,  and  never  was  a  party  to 
the  deed,  it  was,  nevertheless,  held,  that  he  was  a  partner 
in  the  concern;  and  Lord  Chief  Justice  Best  said:  *'  All 
who  subscribed  to  the  partnership  fund  must  be  taken  to 
have  assented  to  the  deed*"  In  Neale  v.  Sir  Thomas 
Tnrton  (c),  the  plaintiff,  a  holder  of  shares  in  a  Company, 
drew  bills  on  the  directors  for  goods  supplied  by  him  to  the 
Company;  and  the  bills  were  accepted  *'  for  the  directors** 
by  the  secretary  of  the  Company;  and  yet  it  was  held  that 


(a)  I  Mood.  &  Malk.  97;  &  C         (6)  4  BiDg.  28. 
7  Bun.  &  Crns.  409;  3  Carr.  &         (c)  4  Bing.  149. 
Payne,  19;  I  Man.  &  Ryl.  113. 
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1829.  the  plaintiff  could  not  recover  on  these  bills  against  the 
Company,  on  the  ground  that  the  plaintiff  was  a  member 
of  the  Company,  and,  therefore,  that  be  might  be  assimi«* 
lated  to  a  partner  drawing  on  the  whole  firm,  including 
himself;  and  that  the  bills  being  drawn  on  the  directors 
were  in  effect  drawn  on  the  Company,  of  which  the  plain- 
tiff was  himself  a  member*  In  the  case  o{  The  King  y^ 
Dodd,  where  it  was  proposed  to  raise  money  by  subscrip- 
tion for  trading  purposes,  and  make  the  shares  in  the 
joint  stock  transferable.  Lord  •  Ellenborough  said  {dp, 
'^  As  to  the  subscribers  themselves,  indieed,  they  may  sti- 
pulate with  each  other  for  this  contracted  responsibility; 
but  as  to  the  rest  of  the  world,  it  is  clear  that  each  part- 
ner is  liable  to  the  whole  amount  of  the  debts  contracted 
by  the  partnership."  So,  here,  as  the  plaintiff  gave  credit 
to  the  Company,  of  which  the  defendants  were  membersi 
and  they  acted  as  partners  by  attending  the  meeting8» 
they  rendered  themselves  liable  as  such ;  and  it  was  not  in- 
cumbent on  him  to  inquire  into  the  precise  nature  of  the 
establishment,  or  its  internal  regulations,  or  the  particular 
arrangements  made  between  the  members  of  the  Com- 
pany. If  the  defendants  expected  to  participate  in  the 
profits  to  be  derived  from  the  carrying  on  of  the  concern, 
it  would  be  sufficient  to  constitute  them  partners.  Crauh 
shay  V.  Collins  (6).  So,  the  merely  deriving  a  casual  ad- 
vantage from  the  profits  of  trade,  makes  a  man  a  partner. 
Bloxham  v.  Pell  (c).  In  Ex  parte  Langdale,  Lord  Eldon 
said(</):  '^  A  man,  who  is  to  have  no  profit,  may  be  a 
partner,  if  holding  himself  out  as  such,  as  bylenduig  his 
name.  The  true  criterion  is,  whether  he  is  to  participate 
in  profit.  That  has  been  the  question  ever  since  the  case 
of  Grace  v.  Smith  (^)."   The  same  principle  was  establish- 


(a)  9  East,  62?.  (d)  18  Ves.  301. 

(6)  15  Ves.  218.  («)  2  Sir  Win.  Bl.  998. 

(c)  2  Sir  Wm.  Bl.  999,  n. 
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ed  in  Ex  parte  Hamper  (a).     So,  in  Ex  parte  Hodgkin^         1829. 
Man  (b),  it  was  held,  that  a  man  might  become  a  partner  by      """^ 

•      1  Ellis 

a  share  in  the  profits,  without  having  an  interest  m  the 
capital;  and,  in  Ex  parte  Watson,  Lord  Eldon  said  (r): 
"  If  a  partner  retiring,  or  coming  into  the  trade,  suffers  his 
name  to  be  used^  it  is  of  no  consequence  whether  he  has 
a  salary,  or  sum  of  money,  to  be  paid  by  others,  or  to  be 
got  out  of  the  profits.  It  is  the  use  of  the  name  that 
makes  him  liable  as  one  of  the  persons  by  and  to  whom 
every  thing  is  bought  and  sold ;"  and  here,  there  can  be 
no  doubt  but  that,  the  defendants  purchased  the  shares, 
with  a  view  to  the  profits  to  be  derived  from  working  the 
mines,  for  which  purpose  the  Company  was  formed  and 
established. 

Mr.  Serjeant  Wilde  and  Mr.  Seijeant  Merewether  in 
support  of  the  rule. — The  principles  applicable  to  the  case 
of  a  private  partnership  are  wholly  beside  the  present 
question,  which  must  be  confined  to  the  single  point,  whe- 
ther, under  the  particular  circumstances  of  this  case,  the 
defendants  are  chargeable  as  partners.  A  written  con- 
tract between  them  and  the  Directors  or  members  of  the 
Company  was  essential  to  create  a  joint  liability  in  the 
defendants,  and  on  that  alone  could  the  plaintiff^,  as  the 
creditor  of  the  Company,  be  entitled  to  charge  them.  The 
Company  having  originated  in  fraud  between  the  projectors, 
but  to  which  the  defendants  were  no  parties,  they  cannot 
be  considered  as  partners  in  the  concern;  and  if  persons 
conspire  together  to  obtain  money  from  an  innocent  party, 
no  contract  can  arise  or  be  created  from  the  mere  pay- 
ment of  such  money,  so  as  to  make  the  party  paying  Ua- 
ble  to  all  demands  which  may  be  made  by  third  persons 
on  the  original  contractors.  Although  the  Company  as- 
sumed the  name  of  the  Cornwall  and  Devonshire  Min- 
ing Company,  they  never  intended  to  work  mines,  but 

(a)  17  Ves.  403.  (6)  19  Vea.  291.  (c)  Id.  461. 
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1829.        merely  to  obtain  money  from  the  poblici  and  mis-appro- 
priate it  to  their  own  purposesi  or  apply  it  to  their  own 
use,  without  meaning  that  the  parties  who  might  buy 
shares,  should  derive  any  advantage  from  such  purchases; 
a  part  of  the  fraud  was  the  taking  and  iurnbhing  the 
offices  in  question,  where  it  appeared  that  a  most  ex- 
tensive business  was  about  to  be  carried  on.   The  defend- 
ants had  no  interest  in  the  concern  after  they  had  disposed 
of  their  shares,  and  transferred  their  scrip;  and  the  plain- 
tiff must  look  to  the  persons  who  gave  him  the  order  for 
the  furniture,  and  not  seek  to  recover  from  those  who  had 
no  share  in  the  transaction.    Although  it  has  been  said, 
that  a  person  who  purchases  the  share  of  a  ship  is  KaUe 
with  the  other  part-owners  for  articles  supplied  for  her 
use,  although  the  title  turn  out  to  be  defective;  yet,  the 
contrary  doctrine  was  established  in  Harringiim  v.  Fry  (a), 
where  the  Court  held,  that,  under  such  circtimstanoeSf 
the  purdiaser  was  not  liable,  unless  credit  were  giv^n 
to  him  individually,  or  he  had  held  himself  out  as  owner,  9c 
had  made  an  express  promise  to  pay,  or  received  profits 
from  the  ship — and  Lord  Chief  Justice  Best  said:  ^VThe 
principle  to  be  deduced  from  all  the  previous  au^oiities 
is,  that  a  person  can  only  be  charged  in  respect  of  stores  or 
goods  furnished  to  a  ship,  either  on  the  ground  that  credit 
has  been  given  to  him  personally,  or  as  owner,  or  that  he  has 
held  himself  out  to  the  world  as  owner,  and  that  must  be 
taken  to  mean  the  legal  owner."  Here,  the  plaintiff  never 
gave  the  defendants  credit  personally,  nor  did  they  hold 
themselves  out  as  shareholders  or  partners  in  the  conceni, 
and  there  was  no  community  of  interest  as  between  them 
and  those  who  gave  the  order  for  the  furniture*    La  Neck* 
els  V.  Crosby  (6),  where  a  scheme  for  establishing  a  toD* 
tine  was  put  forth,  stating  that  the  money  subscribed  was 
to  be  laid  out  at  interest;  and,  after  some  subscriptions 
had  been  paid  to  the  Directors^  in  whom  the  management 
of  the  concern  was  vested,  but  before  any  part  of  the 

(a)  9  B.  Moore,  344;  S.C.  2        (6)  3  Bum.  &  Cress.  814;  S.  C 
Binf(.  179.  5  Dow.  &  RyL  751. 
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money  was  laid  out  at  interest,  the  Directors  resolved  to  1829. 
abandon  the  project: — it  was  held,  that  each  subscriber 
might,  in  an  action  for  money  had  and  received,  recover 
the  whole  of  the  money  advanced  by  him,  without  the  de- 
doetioQ  of  any  part  towards  the  payment  of  the  expenses 
inemrred.  So,  here,  the  mines  were  never  intended  to  be 
waAtd,  and  eventually  the  scheme  was  abandoned  alto- 
gether. What  was  done,  therefore,  was  merely  preliminary 
to  a  partnership;  and  the  purchasers  were  induced  to  take 
the  scrip  receipts,  and  become  shareholders,  by  false  pre- 
tencea,  originating  with  the  projectors  of  the  Company,  who 
alone  were  benefited  by  the  transaction.  In  Vice  v.  Lady 
Amam,  the  defendant  acknowledged  that  she  was  a  share- 
holder after  ahe  had  paid  her  deposits  on  her  shares  and 
received  die  certificates.  Here,  however,  the  defendants 
neverrepresentedthemselves  as  sharehoIders,aDd,  although 
diey  attended  two  meetings,  it  did  not  appear  that  they 
tock  any  part  in  the  proceedings,  or  that  they  adopted 
any  mcU  of  the  parties  who  assembled  at  those  meetings. 
In  Perring  v.  HonCf  the  transaction  on  which  the  project- 
ed Company  was  to  be  formed,  was  bondjide,  whilst  here, 
the  Jury  found  that  it  originated  in  fraud ;  and  ex  dolo  non 
oritur  Jus  f  and  as  the  sums  paid  by  the  defendants  for  the 
scrip  receipts  were  fraudulently  obtained,  they  were  en- 
tided  to  recover  them  back  in  an  action  for  money  had 
and  received,  according  to  the  case  o{  NoekeU  v«  Crosby, 
which  was  decided  on  the  ground  of  the  failure  of  consi- 
deradon  upon  which  the  sums  were  advanced. 

The  Court  said,  that  as  the  facts  of  this  case  raised  a 
questioD  of  considerable  importance  to  the  public,  and 
there  were  several  cases  depending  in  the  Court  of  King's 
Bench,  bb  well  as  the  case  o{ Meagher  v.  Hammond,  which 
had  been,  in  the  course  of  last  Term,  argued  before  all  the 
JudgeSj  on  a  special  verdict,  they  would  not  form  a  pre- 
mature judgment,  or  come  to  a  hasty  conclusion.  They 
therefore  took  time  to  consider;  and  none  of  those  cases 

having  been  decided — 

q2 
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1829.  Mr.  Justice  Park,  now  delivered  the  judgment  of  the 

Court,  as  follows : — 

We  have  looked  into  this  case,  which  was  argued  before 
my  Brothers  Burrough  and  Gaselee^  and  myself,  in  the 
absence  of  the  Lord  Chief  Justice,  and  we  are  satisfied 
that  the  plaintiff  is  entitled  to  judgment.  We  had  thought 
that  one  of  the  cases  which  is  now  pending  in  the  Court  of 
King's  Bench,  might  have  thrown  some  light  upon  the  sub- 
ject, but  we  are  of  opinion,  that  there  is  no  case  which  im- 
mediately touches  this.  The  action  was  for  goods  sold 
and  delivered,  and  we  think  the  Jury  have,  by  their  ver- 
dict, gone  very  far  to  conclude  the  question,  because  they 
have  found  that  the  defendants  formed  part  of  a  Company, 
which  indeed  was  founded  in  fraud,  but  they  have  acquit- 
ted both  the  defendants,  and  the  plaintiff  of  any  cogniz- 
ance of  that  fraud.  It  appeared  that  the  articles  supplied, 
consisted  of  upholstery  to  a  considerable  amount,  for  fur- 
nishing the  offices  in  which  the  business  of  the  Compa- 
ny was  to  be  carried  on.  Under  all  the  circumstances  of 
this  case,  it  seems  to  us  to  approach  very  nearly  to  that  of 
Perring  v.  Hone,  in  which  we  were  all  convinced  that  the 
plaintiff  was  not  entitled  to  recover,  as  he  might  be 
deemed  a  partner  in  the  concern.  There,  Sir  John  Per' 
ring  had  entered  his  name  in  a  book,  together  with  se- 
veral other  persons,  as  subscribers  to  a  projected  Joint 
Stock  Company ;  he  accepted  scrip  receipts,  but  sold  them 
before  the  deed  for  the  formation  of  the  Company  was  ex- 
ecuted; and  he  never  signed  that  deed;  but,  as  be  had  atr 
tended  meetings  of  the  Company,  and  was  engaged  in  the 
concern,  we,  upon  consideration,  were  of  opinion,  that  he 
was  still  liable.  The  case  of  Vice  v.  Lady  Anson  does  not 
appear  to  us  to  touch  the  present,  because,  although  she 
had  received  the  scrip  receipts,  and  had  in  her  conversations 
with  some  of  the  members  of  her  own  family  talked  of  be- 
ing a  subscriber  to  the  Company,  yet  it  did  not  appear  that 
she  bad  ever  held  herself  out  to  the  world  as  a  partner,  in 
any  respect  whatever.    Here,  however,  the  defendants  at- 
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tended  two  of  the  general  meetings ;  and  although  they  had 
not  signed  the  deed,  that  was  no  more  than  was  urged  in 
the  case  of  Perring  v.  Hone.  It  appears  that  goods  were 
furnished  by  the  plaintiff  to  the  Company,  to  the  amount 
of  2342.;  but  we  think,  that,  with  regard  to  Thonuu,  the 
yerdict  ought  to  be  confined  to  the  value  of  those  supplied 
after  he  became  concerned  with  the  Company,  and  which 
amounted  to  187/.  lis.  IcL  The  plaintiff  therefore  is  entitled 
to  retain  his  verdict,  and  judgment  must  be  entered  for  him 
against  Thomas  for  that  sum. 

Rule  discharged  accordingly. 
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Lloyd  and  Others  v.  Sioourney. 

[In  Error.]  SJft; 

1  HIS  was  a  writ  of  error  from  the  Court  of  King*s  AbUiofex- 
Bench,  in  an  action  of  assumpsit  for  money  had  and  re-  ^JJJJJ  ^7" 
eeived.     The  defendants  below  (plaintiffs  in  error)  plead-  ^^'"^  *"  ^"^^ 

,  ,  ^  <2oii,  payable  to 

ed  the  general  issue.  order,  was  in- 

At  the  trial,  before  Lord  Tenterden,  the  Jury  found  a  ^'A^^Ty^to 
verdict  for  the  plaintiff  below  (defendant  in  error),  subject  ^1*-^^^}^^ 
to  the  opinion  of  the  Court  of  King's  Bench,  upon  a  spe*  —"Pay  to^., 
cial  case,  which,  after  judgment  for  the  plaintiff  below,  my  wer  bIb^- 
was  turned  into  the  following  special  verdict.  banken'to  d* 

In  the  month  of  Julff,  1825,  Amaziah  Atiwood,  who  count  the  biu, 
commanded  a  vessel  belonging  to  the  plaintiff  below,  took,  and  appUedthe' 
in  payment  of  a  cargo  of  flour,  the  property  of  the  plain-  SITof  B.^Vkh- 
tiff  below,  which  he  sold  at  Rio  Janeiro,  a  bill  of  exchange  ?"*  nuking  any 

.  ^      inquiry  or  look- 

for  3,164/.  lis.  8d,f  drawn  m  a  set  of  three,  by  March,  ingatthein- 
Sealey,  Walker,  %  Co.  of  that  place,  on  March,  Sealey,  j/e'w.'Aat the 
*  Co.  of  London.    This  bill  was  payable  to  the  order  of  *n<^«"«™fnt 

^^  '^  •'  wa«  restnctiTe; 

that  ^.  wait 
traaCee  fiyr  A,\  that  the  property  in  the  bill  remained  in  the  latter;  and  that  he  wai  entitlfd  to  re- 
cover the  amount  from  the  bankerf»  in  an  action  for  money  had  and  received. 
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1829.        Messrs.  Hendricks^  Weirsi,  %  Co.,  who  indorsed  it  to  AU- 
.  wood. 

Lloyd 

V.  The  following  is  a  copy  of  the  third  part  of  the  bill: — 

SiaOURNET. 

''  Rio  de  Janeiro,  l^th  July,  1825. 
"For3,164/.  lltf.  8rf. 

**  At  sixty  days'  sights  pay  this  third  of  exchange,  first  and 
second  not  paid,  to  the  order  of  Messrs.  Hendricks,  Weins, 
^  Co.,  three  thousand  one  hundred  and  sixty-four  poundsj 
eleven  shillings,  and  eight  pence,  value  of  the  same,  which 
place  to  account  as  per  advice  from 

March,  Sealey,  Walker,  %  Co. 
To  Messrs.  March,  Sealey,  Sf  Co.,  London.*' 

This  bill  was  indorsed  by  the  payees  to  Attwood,  or 
order,  by  Aiiwood  to  the  plaintiff  below,  and  by  the  latter 
in  the  following  words — 

'*  Pay  to  Samuel  WiUiams,  Esq.,  oi London,  or  his  order, 
for  my  use.'* 

ffiUiams  indorsed  it  to  the  defendants  below* 
Attwood  sent  the  first  of  the  set  to  the  correspondent  of 
the  plaintiff  below,  Mr.  Samuel  WiUiams,  of  London^  who 
was  an  American  agent  and  factor  for  merdiants  and 
planters,  carrying  on  such  business  to  a  very  great  extent, 
inclosed  in  the  following  letter: — 

"  Sir, — I  herewith  have  the  honour  to  inclose  you  the 
first  of  exchange  for  3,164/.  11^.  8cf.,  sterling,  at  sixty 
days'  sight,  on  Messrs.  March,  Sealey,  %  Co.,  in  London, 
in  favour  of  myself,  it  being  the  proceeds  of  a  cargo  of 
flour  in  brig  Swiftsure,  belonging  to  Henry  Sigoumey, 
Esq.,  of  Boston,  America,  which  you  will  please  to  pre- 
sent for  acceptance,  and  keep  at  the  disposal  of  the  se- 
cond or  third." 

Attwood  did  not  indorse  the  first  bill  of  the  set.  WH' 
Hams  received  the  letter  and  bill  on  the  26th  Septem- 
ber,  1825,  and  procured  the  acceptance  of  the  bill  in  due 


IN  TUE  TENTU  YEAH  OF  GEO.  IV.  SSI 

ewxn^.    The  third  of  the  set  was  remitted  to  the  plaintiff        1B29. 
belpWy  and  he  having  indorsed  it  as  aforesaid — **  Pay  to 
Samuel  Williams^  Esq.,  of  Lamlan,  or  his  order,  for  my 
use,"  ratted  it  to  WilUanUf  in  the  following  letter  of 
the  17th  September,  1825. 

**  Sir, — Captain  Amc^xiaJi  Atiwood,  of  my  brig,  Sto^fi-- 
note,  arrived  here  yesterday,  from  Rio  «/ait^irci,  whence 
he  sailed  about  the  middle  of  July.  He  informs  me  that 
he  left  a  letter  directed  to  you,  to  be  forwarded  to  you  by 
the  next  English  mail,  containing  the  first  oi  Mcurch,  Sea* 
ley.  Walker ,  %  CSow's  draft  on  March ,  Sealey,  ^  Co.,  Lorn* 
Am,  dated  12th  of  July,  at  sixty  days'  sight,  for  3,164/. 
Us.  8<L,  sierliag,  in  favour  of  Messrs.  Hendricks,  Weirss, 
^  Co.,  and  by  them  indorsed  to  the  said  Amaziah  AiU 
wood.  He  thinks  he  did  not  indorse  the  draft,  and,  if 
received,  it  can  only  be  accepted ;  inclosed,  you  have  the 
third  bill  of  the  set,  indorsed  to  me  by  Captain  Aitwood, 
and  to  yourself  by  me.  I  presume,  that  if  the  other 
should  have  been  previously  received  and  accepted,  that 
a  receipt  on  the  one  now  transmitted,  will  be  accepted 
at  maturity.  Have  the  goodness,  when  you  advise  the 
receipt  of  the  present,  which  I  trust  will  be  as  soon  as 
possible,  to  inform  me  the  standing  of  the  acceptors. 

"  Henry  Sigoumey.'* 

This  letter,  and  the  bill,  were  received  by  Williams  on 
the  Slst  October,  1825.  The  plaintiffs  in  error  (defendants 
below)  had  no  notice  of  the  before-mentioned  letters  of 
Captain  Attwood  and  the  plaintiff  below.  Williams 
stopped  payment  on  the  24th  October,  1825,  and  a  docket 
was  struck  against  him  on  the  25th  of  the  same  month, 
upon  which  a  commission  of  bankrupt,  dated  the  27th 
of  the  same  month,  was  issued,  and  he  was  duly  tleclared 
a  bankrupt  immediately  afterwards.  At  the  time  Wit- 
Hams  received  the  bill  in  question,  as  well  as  at  the 
time  of  his  bankruptcy,  the  balance  of  account  between 
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1829.        him  and  the  plain tifF  below  was  in  favour  of  the  latter, 
Llotd        ^  ^^^  amount  of  upwards  of  3,000/.,  exclusive  of  thie 
V.  before-stated  bill.     On  the  morning  of  the  2Snd   Oc- 

iober,  when  the  discount  hereinafter  mentioned  was  made, 
the  balance  in  favour  of  WilUamSf  with  the  defendants 
below,  was  3,784/.  10^.  lOcf.  About  eleven  o'clock  on  that 
day,  Williams  indorsed  the  bill  in  question,  with  others, 
amounting  in  the  whole,  to  7,081/.  7s.  9d.,  to  the  defend- 
ants below,  who  were  his  bankers,  and  in  the  habit  of  dis- 
counting for  him  very  largely,  and  the  said  bills  were  bond 
Jide  discounted  for  him,  and  credit  given  to  him  for  the 
amount,  less  the  discount;  and  subsequently,  vmt.  at  the 
clearing  house,  about  five  o'clock  in  the  evening  of  thai 
day,  the  defendants  below  paid  Wittiams's  acceptances  doe 
that  day,  to  the  number  of  thirty-two,  and  three  drafb, 
amounting  altogether,  to  1 0,683/.  1 8s.  1  d.  The  bill  in  ques- 
tion was  honoured  at  maturity,  and  the  amount  receiv- 
ed by  the  defendants  below,  on  the  28th  November ,  18S5, 

Upon  the  above  facts,  the  Court  o(  King's  Bench  wete 
of  opinion,  that  the  plaintiff  below  was  entitled  to  reco- 
ver (a),  and,  a  writ  of  error  having  been  brought  by  the  de- 
fendants below,  the  case  now  came  on  for  argument. 

Mr.  PaitesoHf  for  the  plaintiiFs  in  error  (defendants  bcr 
low).  It  appears,  that  when  this  case  was  argued  in  the 
Court  below,  only  'two  Judges  were  present,  n».,  Lord 
TenterdeUf  and  Mr.  Justice  Bayley;  and  although  they 
were  of  opinion  that  the  plaintiff  below  was  entitled  tojudg- 
ment,  yet  that  opinion  cannot  be  supported  on  principle, 
and  it  is  also  contrary  to  the  authority  of  decided  cases. 
The  question  depends  solely  upon  the  terms  of  the  indorse^ 
ment  by  the  plaintiff  below  to  Williams^  viz.  pay  to  5a- 
muel  Williams,  Esq.,  of  London,  or  his  order, /or  my  use^ 
It  may  be  admitted  as  a  general  principle,  that  the  indor- 
ser  of  a  bill  may  restrain  its  negociation  by  a  conditional  in- 

(n)  See  8  BarD.  &  Cress.  622 ;  &'.  C.  3  Man.  &  Ryl.  58. 
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doraement     But  the  indorsement  in  question  is  neither         1829. 
a  restricted  nor  limited  indorsement.    The  words  "  for  my        ,  ' 

^  Lloto 

use,**  were  not  addressed  to  the  persons  by  whom  the  bill  v. 

was  to  be  paid,  or  any  of  the  previous  parties  to  it,  but  to 
Wiltiams  alone,  to  whom  it  was  indorsed  by  the  plain- 
tiff below.    In  the  Court  below,  the  case  of  Snee  v.  Prei* 
eoi  was  referred  to,  where  Lord  Hardwicke  said  (a), ''  Pro- 
nusory  notes  and  bills  of  exchange  are  frequently  indors- 
ed in  this  manner,  "  Pray  pay  the  money  to  my  use^'  in  or- 
der to  prevent  their  being  filled  up  with  such  an  indorse- 
ment as  passes  the  interest.     Mr.  Lutufych,  who  was  an 
experienced  practiser  in  this  Court,  always  did  so  in  his 
hois  of  exchange.**    The  words  there  adopted  would  cer- 
tainly *  restrain  the  negotiability  of  the  bill,  but  they  are 
totally  dissimilar  from  those  used  in  the  indorsement  in 
question;  for  the  money  was  not,  in  the  first  instance,  to 
be  applied  to  the  use  of  the  indorser,  but  was  to  be  paid 
to  WiUiam$t  the  indorsee,  or  his  orders  who  was  to  apply 
the  amount  of  the  bill  to  Sigoumey's  use,  after  he,   Wil- 
tiams,  had  received  it.     In  Ancher  v.  The  Governor  and 
C<nnpany  of  the  Bank  of  England  (6),  the  indorsement 
was,  "  the  within  must  be  credited  to  Captain  Morten 
Larsen  Dahl,  value  in  account.**    An  indorsement  pur- 
porting to  have  been  made  by  Dahl,  was  afterwards  forg- 
ed, and  the  Bank  of  England  discounted  the  bill.     The 
acceptors  did  not  pay  it:  before  it  became  due,  they  had 
failed;  and  a  person  of  the  name  of  Fulgberg  paid  it  for 
the  honour  of  the  plaintiiFs ;  and,  upon  the  ground  that  the 
indorsement  had  restrained  the  negotiability  of  the  bill, 
they  brought  an  action  for  money  had  and  received  against 
the  Bank  of  England,  they  having  discounted  the  bill  in 
their  own  wrong,  and  Lord  Mansfield  directed  a  nonsuit ; 
but,  upon  a  rule  to  shew  cause  why  there  should  not  be  a 
new  trial,  after  cause  shewn,  Lord  Mansfield,  Mr.  Justice 
JFilles,  and  Mr.  Justice  Ashhurst,  thought  that  the  in- 

(o)  1  Atk.  249.  (6)  2  Doug.  637- 
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1829.        dorsement  was  restrictive,  and  that  the  plaintiffs  were  en- 
^7""''"'^      titled  torexjover;  but  Mr.  Justice  BuUer  thought  other- 
«w  wise:  upon  which  Lord  Mansfield  said,  the  wh(^  turned 

iGouRNir.  ^^  ^^  question,  whether  the  bill  continued  negotiable, 
and  if  they  altered  their  opinion,  they  would  mention  the 
case  again;  but  it  never  was  mentioned  afterwards;  and, 
upon  a  new  trial,  his  Lordship  directed  the  Jury  to  find 
for  the  plaintiffs,  which  they  did.  There,  however,  the 
indorsement  was  in  the  most  restrictive  terms  possible, 
as  the  bill  was  to  be  credited  to  DakPa  account,  to  whom 
alone  the  amount  could  be  paid;  whilst  here,  the  hill  was 
payable  to  WiUiams^  or  kis  order.  That,  therefore,  distin* 
guishes  this  case  from  those  otSneeY.  PreteotftaaiAmeker 
V.  The  Governor  and  Company  of  the  Bank  oiEmgkmd^  as 
by  the  words  **  or  order ^^  the  bill  was  primd  facie  transfer* 
able  by  WiUiams^  in  whom  the  legal  title  was  vested,  and 
he  might  transfer  his  interest  by  indorsement,  althongh 
as  between  Sigoumey,  the  indorser,  and  himself,  be  might 
be  bound  to  hold  the  amount  of  the  bill,  after  he  had  re- 
ceived it  for  the  use  of  the  former.  In  Evans  v*  Oom- 
lingion{a),  whicli  case  b  best  reported  in  Venirie — the 
bill  was  payable  to  Pricey  or  order,  for  the  use  of  Calperi, 
Price  indorsed  it  to  Evans,  after  which  an  extent  issued 
against  Calvert,  and  the  money  due  upon  it  was  seised  to 
the  use  of  the  King.  These  facts  appearing  upon  the 
pleadings,  two  points  were  ndsed  upon  demurrer;  the 
one,  whether  Calvert  had  such  an  interest  in  the  money, 
as  might  be  extended ;  and  the  other,  whether  Price  had 
power  to  indorse  the  bill,  or  whether  he  had  merely  a 
bare  authority  to  receive  the  money  and  apply  it  to  the 
use  of  Calvert?  The  Court  of  King's  Bench,  and  afterwards 
the  Court  of  Exchequer  Chamber,  upon  error,  decided, 
that  Calvert  had  not  such  an  interest  as  could  be  extended, 
and  that  Price  had  authority  to  indorse  the  bill;  and  judg* 
ment  was  given  for  the  plaintifi^.    It  does  not  appear  wfae- 

(/i)  1  Show.  4 ;  S.  C.  Skin.  264 ;  Cartb.  5 ;  2  Vent.  307- 
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tiier  that  wta  a  case  of  discoiint  or  not,  but  that  fact  is  im-         1829. 
material  as  iar  as  regards  the  present,  as  the  defendants  be-        llotp 


low  disoounted  the  bill  for  WUUams,  bond  Met  and  carried  «• 

SlOOUSJIBY. 

die  amomit  to  his  account,  and  he  had  then  abalance in  their 
hands  in  hw  favour,  to  the  amount  of  3,7842.  The  case  of 
Evams  v.  Cramlingian,  is  an  express  authority  to  shew  that 
Wiliiamsbad  an  authority  to  transfer  his  interest  in  the  bill; 
and,  after  he  had  received  the  amount  from  the  defendants 
below,  on  their  deducting  the  discount  in  the  usual  way,  they 
were  not  bound  to  shew  how  he  appropriated  the  money, 
and  Sigomney  did  not  appoint  it  to  be  applied  in  any  par- 
ticular manner,  but  merely  to  his  use.  Even  if  the  indorse- 
ment by  Sigaunetf  had  been,  **  which  place  to  my  account,** 
or,  **  which  hold  to  my  use,"  the  defendants  below  would 
not  have  been  bound  to  ascertain  how  the  money  had  been 
applied;  and,  by  the  indorsement  in  question,  Sigaumey^ 
the  indorser,  merely  directed  that  the  money  should  be 
applied  to  his  use  when  received;  and  it  is  wholly  imma- 
terial whether  WiUianUt  as  the  indorsee,  received  it  from 
the  drawees;  for,  as  Lord  Holt  said,  in  Evans  v.  Cram* 
Ungion,  as  reported  in  Shower  (a) — "The  bill  was  as* 
signable  by  Price;  and,  when  he  assigned  it,  he  received  the 
money,  and  that  receipt  was  for  the  use  of  Calvert.*'  So, 
here,  after  fVilUams  received  the  money,  and  not  before, 
be  became  a  trustee  for  Sigoumetfy  and  he  could  not  make 
the  defendants  below  trustees  for  him.  A  contrary  con- 
struction would  be  highly  prejudicial  to  the  commercial  in- 
treats  of  the  country,  and  restrain  the  negotiability  of  bills 
of  exchange,  which  ought  to  have  a  free  and  unimpeded  cir- 
culaticm,  and  if  the  indorsement  in  question  can  be  deemed 
restrictive,  the  words,  "  or  order,"  will  be  rendered  nuga« 
tory  and  inoperative.  In  Truettel  v.  Barandon  (6),  the  in- 
dorsement was,  ''  Pay  to  J.  P.  Duroure,  Esq.,  or  order, 
for  account  of  Messrs.  Truettel  ^  fVurtz,**  But  there,  the 
bills  were  left  with  the  defendants  by  the  plaintiff's  agent, 
as  a  security  for  future  advances,  and  not  by  way  of  dis- 

(d)  1  Show.  6.         (6)  1  B.  Moore,  543;  S.  C.  8  Taunt.  100. 
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1829.         count,  on  which  point  the  decision  of  the  Court  turned ;  for 
''~'     '       Mr.  Justice  DcMa^  said  (a),  "  the  bills  were  left  with  the 

Lloyd  ^  '^ 

V.  defendants  by  way  of  security ; "  and  Mr.  Justice  Burrough 

said,  *'  there  is  a  great  difference  between  bills  of  exchange 
left  for  the  purpose  of  being  discounted,  and  those  which 
are  deposited  as  a  security  for  future  advances."  Here, 
as  the  bill  was  payable  to  WilUams  or  order ^  he  had  a 
right  to  negotiate  it  in  the  first  instance,  and  all  the  duty 
imposed  on  him,  as  the  general  agent  of  Sigoumey^  was, 
to  apply  the  amount  to  his  use,  after  he  had  received  it. 
With  that,  however,  the  defendants  below  had  nothing  to 
do;  and,  if  an  indorsement  be  intended  to  be  restricted  or 
limited^  it  should  be  expressed  in  direct  words;  but  here, 
the  terms  are  at  all  events  ambiguous  and  equivocal,  for  it 
is  a  general  rule  of  law,  that  a  bill,  payable  to  order,  is 
negotiable,  and  that  an  indorsement  of  it  by'  a  party  into 
whose  hands  it  has  got,  passes  the  property  in  it  to  the 
person  to  whom  it  is  indorsed.  In  Robertson  v.  Kenrimg* 
ton  (b)y  the  indorsement  was,  **  pay  the  within  sum  to  Messrs. 
Clerk  and  Ross,  or  order,  upon  my  name  appearing  in  the 
Gazette,  as  ensign  in  any  regiment  of  the  Une,  between 
the  1st  and  64th,  if  within  two  months  from  this  date.** 
There,  too,  the  payee  annexed  the  condition  to  his  in- 
dorsement, previously  to  the  acceptance,  and  therefore 
the  drawee  was  held  to  be  bound  by  it.  On  these  grounds, 
the  plaintiffs  in  error  are  entitled  to  judgment. 

/  Mr.  F.  Pollock,  for  the  defendant  in  error. — It  has  been 
admitted,  that  the  negotiability  of  a  bill  of  exchange  may 
be  restrained  by  an  indorsement;  and  here,  the  indorse- 
ment by  the  plaintiff  below  was  limited  in  its  terms,  so  as 
to  prohibit  Williams,  the  indorsee,  from  transferring  any 
interest  he  might  have  in  the  bill,  beyond  the  partica* 
lar  purpose  mentioned  in  such  indorsement,  viz.  that  the 
amount  of  the  bill  was  to  be  paid  to  WilUams  for  the  use  of 

(u)  1  B.  Moore,  646.  (6)  4  Taimt.  ao. 
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the  plaintiff  below.     The  dictum  by  Lord  Hardwicke^  in         1829. 
Shteer.  Preieoii,  is  expressly  in  point,  to  shew  that  a  blank      "  llotd" 
or  general  indorsement  may  be  converted  into  a  special  one,  v, 

so  as  to  prevent  the  interest  in  a  bill  from  passing  beyond 
a  particalar  individual,  except  for  a  particular  purpose,  or 
subject  to  a  certain  condition :  and,  in  the  case  of  Edie  v. 
The  East  India  Company,  Mr.  Justice  Wilmott  in  treat- 
ing of  an  indorser  of  a  bill,  said  (a) :  **  To  be  sure,  he  may 
give  a  mere  naked  authority  to  a  person  to  receive  it  for 
him,  he  may  write  upon  it, '  pray  pay  the  money  to  my 
servant  for  my  use;'  or  use  such  expressions  as  necessarily 
import,  that  he  does  not  mean  to  indorse  it  over,  but  is 
only  authorising  a  particular  person  to  receive  it  for  him, 
and  for  his  own  use.  In  such  case,  it  would  be  clear 
that  no  valuable  consideration  had  been  paid  him: 
but,  at  least,  that  intention  must  appear  upon  the  face 
of  the  indorsement.''  In  Ancher  v.  The  Bank  of  Eng- 
bmd,  where  the  indorsement  was,  "  the  within  must  be 
credited  to  Captain  3f.  L.  Dahl,**  was  held  to  be  a  re- 
strictive indorsement;  and,  in  Robertson  v.  Kensington^ 
an  indorsement  **  to  pay  the  contents  to  A.  £.,  on  the 
indorser  being  gazetted  ensign  within  a  given  time,"  was 
held  to  be  restrictive,  and  would  not  confer  on  a  subse* 
quent  indorsee  any  right,  unless  the  party  was  so  ga- 
xetted.  In  Truettel  v.  Barandon,  Lord  Chief  Justice 
Gibbs  thought,  at  the  trial,  that  the  indorsement  restricted 
the  negotiability  of  the  bill.  All  these  cases  are  express  au- 
thorities to  shew,  that  a  restrictive  indorsement  precludes 
the  person  in  whose  favour  it  is  made,  from  making  a 
transfer,  so  as  to  give  a  right  of  action  against  either  the 
person  making  it,  or  any  of  the  antecedent  parties.  Here, 
the  words,  '*  or  order,"  do  not  enlarge  the  import  of  the 
indorsement,  but  merely  empowered  TViUiamSf  as  trustee 
for  Sigoumetft  to  authorize  a  third  person  to  receive  the 
amount  of  the  bill,  when  at  maturity,  which,  but  for  these 
words,  he  must  have  presented  himself.    At  all  events, 

(a)  2  Burr.  1227- 
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1829.        the  words,  to  my  use,  immediately  following  those  of  **  at 
LtoTs        ^  order"  must  be  taken  to  operate  as  a  notice,  that  the 
V-  property  in  the  bill  was  in  the  person  to  whose  use  its 

amount  was  to  be  applied,  and  the  person  who  receives  it 
firom  the  ultimate  indorsee  or  holder,  ought  to  make  in* 
quiries,  or  endeavour  to  ascertain  the  nature  of  his  inter- 
est.    In  GUI  ▼•  CuUit  (a),  it  was  held,  that  a  broker  who 
discounts  bills  of  exchange,  is  bound  to  use  due  r»^twti» 
and  make  the  necessary  inquiries  of  the  person  who  brings 
them  to  be  discounted;  and  Lord  Chief  Justice  AbboU 
SMd  {b)i  **  It  appears  to  me  to  be  for  the  interest  of  com* 
merce,  that  no  person  should  take  a  security  of  this  kind 
from  another  without  using  reasonable  caution."   And  Mr. 
Justice  Holroyd  said  (c):  "  If  a  bill  be  drawn  upon  pai^ 
ties  of  respectability,  capable  of  answering  it,  and  another 
person  discounts  it,  merely  because  the  acceptance  is  good, 
without  umng  due  caution,  and  without  inquiring  how  the 
holder  came  by  it,  I  think  that  the  law  will  not,  under 
such  circumstances,  assist  the  parties  so  taking  the  bill,  in 
recovering  the  money."    Here,  if  a  stranger  had  brouglit 
the  biU  to  be  discounted,  the  defendants  below  would  ne- 
cessarily have  looked  at  the  indorsements  on  the  back  of 
it,  from  which  it  would  appear  that  WUUamu  was  meieiy 
an  agent  or  trustee  for  Sigoumey,  as  it  was  to  be  paid^br 
his  use.     But  as  WUliams  had  authority  to  indorse  the  bBl^ 
the  drawees  were  warranted  in  paying  its  amount  to  die 
defendants  below,  still  they  could  only  receive  it  for  tfie 
use  of  the  plaintiff  below ;  and  the  judgment  of  the  Court 
below  must  be  affirmed. 

Mr.  Patte$on^  in  reply. — The  bill  was  clearly  negoti* 
able,  and  as  it  was  payaUe  to  fViUiams  or  kis  order,  Im 
had  a  right  to  indorse  it.  The  case  of  GiU  v.  CmMU 
has  given  great  alarm  to  the  commercial  world,  but  is  dis- 
tinguishable from  the  present,  as  the  Jury  found,  that 

(a)  3  Barn.  &  Cress.  466;  S.  C.         (&)  3  Barn.  Sc  Cress.  471. 
5  Dow.  &  Ryl.  324.  (c)  Id.  477. 
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the  hiU  was  iand  fide  discounted  for  fVittiams  by  the  1^29. 
defimdants  btlow,  who  were  hk  bankera,  and  in  the  habk  llotd 
of  diacountiDg  for  Uin  rery  largely ;  wbilst,  in  Gttt  ▼.  CubtH,  «• 

the  bill  was  jwesented  to  the  broker  by  a  person  whose 
■ame  he  did  not  know$  bot  the  bill  was  discounted,  as  the 
broker  was  satisfied  widi  die  name  of  the  acceptor.  And  as 
the  defisndants  below  gave  Williams  the  full  amount  of 
the  faifl,  die  judgasent  of  the  Court  below  cannot  be  sup- 
ported on  a  bandJUe  transaction  between  then. 


Lord  Chief  tfustice  Best  delivered  the  judgment  of  the 
Co«t  as  follows: — 

This  was  an  action  for  money  had  and  received,  and 
farooght  to  recover  the  proceeds  of  a  bill  of  exchange  which 
the  defendants  below  discounted  for  one  WiUiam$.  The 
btt  was  drawn  by  Mareh,  Sealey,  fFalker,  %  Co.  at 
Rio  Jumeiro,  payable  to  the  order  of  Messrs.  Hendrieis, 
Weirm,  %  Oo.^  who  indorsed  it  to  Attwood^  or  order,  who 
indoiaed  it  to  Stgammey^  the  plaintiff  below  (defendant  in 
error),  or  order,  who  indorsed  it  to  Samuel  Williams,  or  his 
ecder,ybr  the  use  of  him  Sigowmey.  We  are  all  of  opinion 
tfiat  die  latter  was  a  spedal  indorsement,  and  restrained  the 
negotiabili^  of  the  bill.  The  manifest  object  of  Sigour- 
ney  was,  to  prevent  the  money  received  in  respect  of 
die  biU,  from  being  applied  to  the  use  of  any  other  person 
than  himself.  Whoever,  therefore,  received  the  money, 
received  it  fer  the  use  o(  Sigoumey,  and,  as  the  defend- 
ants below  (plaintiffs  in  error)  took  the  bill  upon  the 
general  indorsement  of  Williams,  and  upon  his  account, 
it  having  been  indorsed  to  him  by  Sigoumey  for  a  special 
psrp€>se,  via.  to  receive  the  money  for  his  use,  WiUiams 
could  not  confer  a  larger  interest  than  Sigoumey  had 
given  hkn,  which  was  a  mere  trust;  and  as  the  defendants 
below  did  not  receive  the  bill  on  those  terms,  but  dis- 
counted it  for  Williams  on  hb  general  indorsement,  they 
did  so  in  their  own  wrong.  If  they  had  looked  at 
Sigoumey*s  indorsement  on  the  back  of  the  bill,  they 
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1829.        would  have  discovered  that  Williams  was  merely  a  trustee 
.^"    ^      for  Sigournefff  or  that  the  bill  was  indorsed  to  the  former 
V.  for  a  limited  purpose,  vix,  to  receive  the  money  when  the 

bill  became  due,  and  hold  it  to  the  use  of  him,  Sigoumeyt 
for  whose  benefit  alone  the  amount  was  to  be  applied;  and 
into  whatever  hands  the  bill  might  travel,  the  party  receiv- 
ing it  must  take  it  subject  to  this  trust,  which  was  apparent 
upon  the  instrument  itself.  No  inconvenience  can  possibly 
arise  to  the  commercial  interests  of  the  country,  by  limiting 
the  operation  of  an  indorsement  so  expressed; — the  only  ef- 
fect will  be,  to  make  persons  more  cautious  in  transactions 
of  this  nature  in  future.  Unless  the  words  *^  for  my  ute^ 
have  no  meaning,  it  is  obvious,  upon  looking  at  the  in- 
dorsement, that  some  inquiry  was  necessary  to  have  been 
made ;  and  if  a  meaning  can  be  found  for  those  words, 
the  Court  must  apply  them  so  as  to  meet  the  object  and 
intention  of  the  indorser,  which  were,  that  WiUiamtshovXA 
hold  the  bill  as  his  agent,  and  receive  the  proceeds  for  his 
use.  But  it  has  been  said,  that,  by  holding  the  indorse^ 
ment  to  be  restrictive,  we  shall  render  the  words  "  or  or* 
der*'  altogether  inoperative.  If  they  had  not  been  intro- 
duced, WiUiams  must  have  attended  in  person  to  pre- 
sent the  bill  for  payment,  or  given  a  power  of  attorney  to 
a  third  person  to  receive  the  amount  for  him;  but,  to  ob- 
viate  that  inconvenience,  the  words  or  order  were  inserts 
ed.  Sigoumey  only  intended  that  Williams  should  receive 
the  amount  for  his,  Sigoumey'sj  use,  and  ^t  intentioa 
was  defeated  by  the  defendants  below  (plaintiflb  in  er- 
ror), who  have  received  the  money  from  the  drawees;  and, 
instead  of  paying  it  over  to  fFilliams  for  the  use  of  Sigour- 
ney,  they  paid  it  to  WiUiams  without  imposing  any  t^us 
upon  him,  and  for  whose  use  alone  they  disoounted  the 
bill.  We  are,  therefore,  all  of  opinion,  that  the  judgment 
of  the  Court  below  must  be — 

Affirmed. 
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In  the  course  of  the  last  vacation.  Sir  William  Draper 
Best,  Knighty  resigned  the  office  of  Chief  Justice  of  this 
Court,  and  was  created  a  Peer  of  the  realm,  by  the  title 
of  Baron  Wynford,  of  Wynford  Eagle,  in  the  county  of 
Dorset: — He  was  succeeded  by  Sir  Nicholas  Conyngham 
lindal,  Knight,  who  was  called  to  the  degree  of  Serjeant 
at  Law,  and  gave  rings  with  the  motto,  **  Quid  leges  sine 
moribus?^  He  took  his  seat  in  Court  on  the  first  day  of 
this  Term. 

Sir  Charles  Wetherell,  Knight,  his  Majesty's  Attorney- 
General,  resigned  his  office,  and  was  succeeded  by  Sir 
James  Scarlett,  Knight. 

Edward  Burtenshaw  Sugden,  Esq.,  was  appointed  his 
Majesty's  Solicitor-General,  in  the  room  of  Sir  Nicholas 
Conyngham  Tindal,  and  was  knighted  accordingly. 
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Saturday^ 
June  20M. 

The  names  of 
the  plaintiff  and 
defendant  in 
the  original  ac- 
tion mutt  be 
continued  in  the 
case  of  bail  in 
error,  until  the 
trantcript  of  the 
record  U  carri- 
ed over  to  the 
Court  of  error. 


Smith's  Bail. 

JllR*  Serjeant  E.  Lawes  opposed  the  justification  of 
bail  in  error,  in  this  cause,  on  the  ground  that  the  names 
of  the  plaintiff  and  defendant  in  the  original  action  were 
inserted  in  the  notice  of  bail. 

Mr.  Serjeant  Wilde^  contra,  insisted  that  this  was  con- 
formable to  practice. 

The  clerk  of  the  errors,  who  attended  in  Court  with 
the  bail-book,  stated  tUe  practice  to  be,  that,  after  a  writ 
of  error  is  brought  and  allowed,  the  names  of  the  plaintiff 
and  defendant  in  the  original  action  are  continued  in  the 
notices  of  bail  and  exception,  and  the  rule  to  certify,  until 
the  transcript  of  the  record  is  carried  over  and  filed ;  and 
that  then  the  names  of  the  parties  must  be  reversed. 

The  bail,  swearing  to  property  to  the  amount  required, 
were  permitted  to  justify  accordingly  (a). 

(<i)  See  GandcH  t.  Rogicr,  4      Edit.  Vol.2,  1161;  9  B.  Moore, 
Barn.  &  Cress.  862;  &  C.  7  Dow.      579,  n. 
Ill  Ryl.  259 ;  Tidd^a  PracUce,  9th 


Wednesday, 
June  22nd» 


Mills  p.  Collstt,  Clerk. 


cha  ^^on  oith  ^  ^^^  ^^^  ^^  action  of  trespass  for  an  assault  and  fafce 
before  a  niagis-    imprisonment.    The  declaration  stated,  that  the  defend- 

trate  with  an 

offence  amounting  to  felonyi  and  he  issues  his  warrant,  and,  on  the  party  being  brought  before  him, 
the  charge  is  substantiated,  and  the  ofl&nder  is  committed  to  prison,  the  roagistviite  covmittitg  ii 
not  liable  in  trespass  for  false  imprisonment,  although  the  charge  turns  out  to  be  unfounded* 
Where,  therefore,  a  party  was  charged  under  the  statute  7  &  8  Geo*  4,  e.  SO,  s.  19,  with  kafiBg 
maliciously  cut  down  a  tree,  ac^joining  a  dwelling-house,  and  was  committed  to  prison  as  a  fielo9, 
and  the  person  who  laid  the  information  did  not  prosecute : — Held,  that  the  magbtrate  was  not  U- 
able  in  trespass,  although  it  appeared  on  the  face  of  the  depositions  under  which  the  party  was 
committed,  that  he  was  the  occupier  of  the  land  on  which  the  tree  grew. 

A  justice  of  the  peace  should  not  allow  depositions  to  be  fiRsmed  in  the  wordb  of  a  Thwrr.  in  • 
statute  under  which  the  party  is  committed. 

In  a  notice  of  action  to  a  magistrate,  the  residenoe  of  the  phintiffs  attorney  was  dcacribed  ss 
otHql/Moon  Street,  PiceadUl^,  Loudon,  Quare,  whether  it  was  sufficient?  Hai{  Uovn  Sind 
being  in  the  county  of  Middletex. 
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Suffolk^  to  wit. — The  information  and  complaint  of  i?o- 
hert  Balls,  of  Chediston,  in  the  county  of  Suffolk,  gcntie- 
nian,  made  on  oath  before  us,  two  of  his  Majesty's  justices 
of  the  peace  in  and  for  the  said  county  of  Suffolk,  the 
17tb  October,  1S27;  who  saith,  that>  on  the  15th  day  of 
October,  instant^  in  the  parish  of  C/iedislon,  in  the  said 
county,  Simon  Mills,  of  Chediston,  aforesaid,  farmer,  and 
AAraham  Hsmmoud,  of  the  parish  of  ^S'^  James's,  South- 
Elmhamf  in  the  siud  county,  labourer,  did,  wilfully  and 
maficiously,  cut,  break,  bark,  root  up,  or  otherwise  de^ 
stioy  and  damage,  a  certain  timber  ehn  tree,  growing  in 
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ant,  on  the  18th  October,  1827,  made  on  assault  upon  the  1829. 
plaintiff,  at  Chediston,  in  the  county  of  Suffolk,  and  fore* 
ed  and  compelled  him  to  go  out  of  a  certain  dwelling'* 
bouse  there,  into  a  public  highway,  and  from  thence  to  a 
certain  prison,  situate  at  Beceles  in  that  comity,  and  there 
inqprisoned  the  plaintiff,  and  kept  and  detained  him  in  pri« 
son  there,  without  any  reasonable  or  probable  cause,  for 
the  space  of  four  months  then  next  following;  whereby  the 
plaintiff  was  not  only  greatly  exposed  and  injured  in  hb 
credit  and  circumstances,  but  hindered  and  prevented 
from  performing  and  transacting  his  lawful  and  necessary 
a£Burs  and  business.     Plea — Not  guilty. 

At  the  trial,  before  Mr.  Baron  Vaughan,  at  the  last  As- 
sises for  the  county  of  Suffolk,  it  appeared  that  the  de- 
fendant was  one  of  the  magistrates  of  that  county,  and 
diat  the  plaintiff  had  been  brought  before  him  on  a  charge 
of  having'  unlawfully  and  maliciously  cut  down  a  timber 
tiee,  in  the  pcurish  of  Chediston*  It  appeared  by  the  evi* 
dence  adduced  for  the  plaintiff,  that  he  occupied  a  farm  in 
that  parish,  and  that,  on  the  1 8th  October,  1827,  a  warrant 
was  issued  by  the  defendant  and  Mr.  Browne,  another  ma- 
gistrate of  the  county  of  Suffolk,  on  a  complaint  made 
against  the  plaintiff  upon  oath  by  one  BaUs,  one  of  the 
churchwardens  of  Chediston.  The  information  was  as 
follows : — 
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1829.  a  yard  adjoining  to  the  dwelling-house  belonging  to  a 
farm  in  Chediston,  aforesaid,  of  the  value  of  1/.  and  up- 
wardsy  the  property  of  John  Badeley^  Doctor  of  Physic, 
contrary  to  the  statute  made  in  the  7th  and  8th  years  of 
the  reign  of  King  George  the  ^ih,  intituled,  ''  An  act  for 
consolidating  and  amending  the  laws  in  England^  relative 
to  malicious  injuries  to  property;**  and  thereupon,  he,  the 
said  informer,  prayeth  the  judgment  of  us,  the  justices 
aforesaid,  in  the  premises.  j^j^^  ^^ 

Taken  and  sworn  before  us,     Anthony  CoUeii,  (L.S.) 

L.R.Browne.    (L,S.)" 

That  the  plaintiff  voluntarily  appeared  before  the  ma- 
gistrates at  Yoxfordy  on  the  18th  October,  when  the  fol- 
lowing depositions  were  taken  by  the  magistrate's  clerk. 

*'  Suffolk,  to  wit: — The  deposition  o{  Robert  Balls,  wheeU 
right,  of  the  parish  of  Chediston  in  the  county  of  SuffoUt^ 
taken  and  made  upon  oath  before  us,  two  of  his  Majesty's 
justices  of  the  peace  for  the  said  county,  this  18th  day  of 
October,  18^,  who  saith,  that  he  knows  the  certain  elm  tree 
cut  down  by  Simon  Mills,  of  Chediston,  aforesaid,  farmer, 
and  Abraham  Stannard,  of  the  parish  of  St.  James,  South- 
Elmham,  labourer,  on  the  premises  of  the  said  Simon 
Mills f  and  that  it  is  worth  more  than  1/.  sterling. 

Robert  Balls. 

Before  us  L.  R.  Browne,  (L.S.) 

A.  Collett.         (L.S.y 

"  Suffolk,  to  wit: — The  deposition  of  «7oAn  Storkey,  hus- 
bandman, in  the  parish  of  Linstead  Parvor,  in  the  county 
of  Suffolk,  taken  and  made  upon  oath  before  us,  two  of 
his  Majesty's  justices  of  the  peace  for  the  said  county, 
this  18th  day  of  October,  1827;  who  saith,  that,  on  Mon- 
day  last,  the  15th  day  of  the  present  month  of  October,  on 
the  premises  occupied  by  Simon  Mills,  in  the  parish  of 
Chediston,  in  the  said  county,  the  property  of  John  Bade* 
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ley.  Doctor  of  Physic,  namely ,  in  the  yard  adjoining  and  1829. 
belonging  to  the  dwelling-house  of  the  said  premises;  he 
saw  Simon  Mills  of  Chediston^  aforesaid,  and  Abraham  .  r. 
S^imardf  labourer,  of  the  parish  of  St.  James,  South- 
Elmham,  wilfully  and  maliciously  cutting,  breaking,  bark- 
ing, rooting  up,  and  otherwise  destroying  a  certain  timber 
elm  tree,  the  property  of  the  said  John  Badeley, 

John  Storkey,  X  (his  mark.) 

Before  us,  L.  R.  Browne,  (L.  S.) 

A.  Collett.        (L.  S.) "" 

That  the  plaintiff  was,  thereupon,  committed  to  Beccles 
gaol,  to  take  his  trial  for  felony,  and  the  prosecutor  and 
witnesses  bound  over  in  recognizances,  to  prosecute 
and  give  evidence.  That  the  plaintiff  remained  in  custo- 
dy among  felons,  until  the  Epiphany  Sessions,  which  were 
held  in  January,  1828,  being  three  months  from  the  date 
of  the  commitment,  when  he  was  discharged  upon  appli- 
cation to  the  Court,  a  compromise  having  been  entered  into 
between  him  and  Balls,  the  prosecutor.  It  was  admitted 
by  the  plaintiff's  counsel,  that  no  malice  was  imputable  to 
the  defendant;  but  it  was  contended,  that  he  had  been 
guilty  of  an  error  in  judgment,  and  that  the  plaintiff  was 
entitled  to  recover  a  compensation  in  damages,  for  the  im- 
prisonment he  had  suffered  in  consequence  of  his  com- 
mitment. 

The  defendant  called  no  witnesses,  but  it  was  submitted 
for  him,  that  this  action  could  not  be  maintained,  on  the 
ground  that  the  offence  with  which  the  plaintiff  was 
charged  was  a  felony,  by  virtue  of  the  statute  7  &  8  Geo. 
4,  c.  30,  s.  19  (a),  and  that  the  magistrates  had,  for  any  thing 

(a)  By  which  it  is  enacted —  destroy  or  damage  the  whole  or 

''  That,  if  any  person  shall  un-  any  part  of  any  tree,  sapling,  or 

lawfully    and     maliciously    cut,  shrub,  or  any  underwood,  respec- 

break,  bark,  root  up,  or  otherwise  lively  growing  in  any  park,  plea- 
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that  appeared  on  Ihe  face  of  the  depositions^  full  power  and 
authority  to  commit  the  plaintiff;  and,  as  there  was 
no  proof  of  malice  by  the  defendant,  he  could  only  be 
charged  with  an  error  in  judgment,  for  which  he  could 
not  be  liable  to  the  plaintiff  in  this  action. 

It  was  also  objected  for  the  defendant,  that  the  plaintiff 
had  not  complied  with  the  directions  of  the  statute  2Z  Geo. 
2,  c.  44,  which  was  passed  for  the  purpose  of  rendering 
Justices  of  the  Peace  more  safe  in  the  execution  of  their 
office,  and  which  enacts,  that,  **  at  the  back  of  all  notices 
of  action  against  magistrates,  the  name  and  place  of  abode 
of  the  plaintiff's  attorney  or  agent  must  be  indorsed*** 

The  notice  of  action  to  the  defendant  was  signed  at  the 
foot  by  the  plaintiff's  attorney,  and  it  was  contended  that 
his  place  of  abode  was  i|ot  correctly  stated : — Half  Moon 
Street f  Piccadilly,  being  described  as  in  London,  instead 
of  the  county  of  Middlesex, 

The  learned  Baron  proposed,  either  to  direct  a  verdict 
to  be  entered  for  the  plaintiff,  reserving  leave  to  the  de« 
fendant  to  move  to  enter  a  nonsuit;  or  to  nonsuit  the 
plaintiff,  with  liberty  for  him  to  move  to  set  it  aside,  and 
that  a  verdict  might  be  entered  in  his  favour :  but,  upon 
the  defendant's  counsel  pressing  for  a  nonsuit,  the  learned 
Judge  proposed,  with  a  view  of  saving  the  parties  the  en- 


sure ground,  garden,  orchard,  or 
arenue,  or  in  any  ground  adjoin- 
ing or  belonging  to  any  dwelling 
house,  every  such  offender  (in 
case  the  amount  of  the  injury 
done  shall  exceed  the  sum  of  1/ ), 
shall  be  guilty  of  felony,  and  be- 
ing convicted  thereof  shall  be 
liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond 
the  seas  for  the  term  of  seven 
years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years; 
and,  if  any  person  shall  unlaw- 
fully and  maliciously  cut,  break, 


bark,  root  up,  or  otherwise  de- 
stroy or  damage  the  whole,  or  any 
part  of  any  tree,  sapling,  or  thruis 
or  any  undenvood,  reflectively 
growing  elsewhere  than  in  any  of 
the  situations  hereinbefSore  men- 
tioned, every  such  offender  (in 
case  the  amount  of  the  ii^ury 
done  shall  exceed  the  suqi  of  bL)^ 
shall  be  guilty  of  felony,  and  be- 
ing convicted  thereof  shall  be 
liable  to  any  of  the  pwdshments 
which  the  Court  may  award  for 
the  felony  hereinbefore  last  men* 
tioned." 
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pense  of  a  second  trial,  that  the  Jury  should  then  decide      ^  I^^* 

upon  the  qmanhan  of  damages^  to  which  the  plaintiff  might 

be  entitled  in  case  the  Court  should  be  of  opinion  that 

the  action  was  maintainable;  whereupon,  the  defendant's 

counsel  addressed  the  Jury,  and  contended  that  the  de* 

fendant  was  not  only  fully  justified  in  what  he  had  done, 

but  that  he  would  have  been  guilty  of  a  dereliction  of  duty, 

if  he  had  not  committed  the  plaintiff  on  the  information 

laid  by  JSoAr,  and  the  depositions  in  support  of  it;  inas- 

moch,  aa  the  statute  constituted  the  alleged  offence  a  ib- 

bny. 

The  Jury  haviiig  found  a  verdict  for  the  plaintiff,  da- 
mages, one  farthiilg;  &  nonsuit  was  directed  to  be  entered, 
leave  being  reserved  to  the  plaintiff  to  move  the  Court  to 
set  it  aude,  and  that  a  verdict  might  be  entered  for  him, 
for  the  amount  of  the  damages  found  by  the  Jury. 

Mr.  Segeant  Storks^  in  the  last  Term,  accordingly  ob- 
tained a  rule  JttW,  and,  in  addition  to  the  objections  raised 
for  the  {)laintiff  at  the  trial,  submitted  that  there  was  no 
ground  whatever  to  commit  the  plaintiff  for  a  felony,  as  it 
appeared  on  the  face  of  the  depositions,  that  the  tree  al- 
leged to  have  been  cut  down,  stood  on  premises  in  the 
occupation  of  the  plaintiff;  and  the  Legislature  did  not  in- 
tend, or  even  contemplate,  that  the  statute  7  &  8  Geo»  4^ 
should  apply  to  a  case  of  landlord  and  tenant,  or  to  a  per- 
son in  the  actual  occupation  of  premises,  unless  it  were 
shewn  that  the  tree  cut  down  was  expressly  excepted  by  a 
danae  in  the  demise;  and  here  the  defendant  must  or 
ought  to  have  been  aware,  that  the  plaintiff  could  not  have 
committed  a  wilful  trespass  within  the  meaning  of  the  act; 
and,  as  he  caused  him  to  be  committed  without  any  colour- 
able ground  for  so  doing,  he  is  liable  to  the  plaintiff  for 
the  injury  he  sustained  by  so  long  and  unjustifiable  an  im« 
priaonment. 

Mr.  Serjeant    Wilde  and  Mr.  Serjeant   Russell  now 
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1829.  shewed  cause. — The  first,  and  indeed  the  only  material 
question  which  arises  in  this  case  is,  whether,  under  the 
circumstances,  any  error  of  judgment  is  imputable  to  the 
defendant,  or  whether  he  has  put  a  misconstruction  on 
the  19th  section  of  the  statute  7  &  8  Geo.  4,  c.  30,  the 
provision  of  which  was  substituted  for  the  black  act, 
9  Geo.  1,  c.  22^  s.  1,  which  made  the  offence  capital, 
where  the  malice  was  personal  to  the  owner,  and  the  6 
Geo.  3,  c.  36,  and  6  Geo.  3,  c.  48 ;  by  the  firft  of  which,  if 
the  offence  were  committed  in  the  night  time,  it  was  felony; 
and,  by  the  last,  if  done  at  any  other  time,  it  was  punish- 
able  by  summary  conviction,  for  the  first  and  second  of- 
fences. The  present  case  clearly  falls  within  the  operation 
and  meaning  of  the  statute  7  &  8  Geo.  4;  for  the  word 
"  maliciously^**  cannot  have  a  different  signification  than 
it  had  under  the  statute  6  Geo.  3,  c.  36,  upon  which  it 
was  considered  as  bearing  its  most  general  signification, 
and  as  applying  to  an  act  done  malo  animOf  from  an  origi- 
nal desire  of  gain,  or  a  careless  indifference  of  mischief  (a)» 
Malice,  in  a  legal  sense,  does  not^  signify,  according  to  its 
common  acceptation,  a  desire  of  revenge,  or  a  settled 
anger  against  a  particular  person.  It  does  not  appear 
what  interest  the  plaintiff*  had  in  the  premises  on  which 
the  tree  was  cut  down;  but  even  if  there  were  an  existing 
tenancy,  it  would  not  divest  the  magistrate  of  his  jurisdic- 
tion. The  plaintiff*  had  clearly  been  guilty  of  a  wrongful 
act  against  the  person  who  had  the  right  of  property  in 
the  tree,  and  he  offered  no  excuse  before  the  magistrates 
for  having  cut  it  down.  Felony  may  be  committed  in 
respect  of  demised  property,  as  in  arson,  under  the  sta- 
tutes, though  not  at  common  law ;  and  in  larceny  of  chat- 
tels and  fixtures  let  to  tenants  and  lodgers,  by  the  sta- 
tute 7  &  8  Geo.  4,  c.  29,  s.  45.  Suppose  valuable  or 
ornamental  trees; — for  instance  an  avenue,  to  have  been 
cut  down  maliciously,  by  a  tenant  or  occupier,  it  is  quite 

{a)  East's  Picas  of  the  Crown,  Vol.  2, 1062. 
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clear  that  it  would  fall  within  the  meaning  and  spirit  of  1829. 
the  act,  and  that  he  would  be  liable  to  be  punished  ac- 
cordingly. Enough,  therefore,  appeared  upon  the  face 
of  the  information  and  depositions,  to  lead  the  magistrates 
to  suppose  that  they  had  jurisdiction  to  commit  the  plain* 
tiff  for  the  offence  with  which  he  was  charged,  and  it  was 
not  for  them  to  decide  on  the  law,  as  they  were  merely 
authorized  to,  commit.  But,  even  if  the  defendant,  act- 
ing in  his  ofllcial  character  as  a  magistrate,  had  been 
guilty  of  an  error  in  judgment,  he  is  not  liable  to  an  ac- 
tion; for  in  Hawking 8  Pleas  of  the  Crowttf  it  is  said  (a): 
**  Justices  of  the  Peace  are  not  punishable  civilly  for  acts 
done  by  them  in  their  judicial  capacities;  but,  if  they 
abuse  the  authority  with  which  they  are  entrusted,  they 
may  be  punished  criminally  at  the  suit  of  the  king,  by  way 
of  information.  But,  in  cases  where  they  proceed  minis- 
terially rather  than  judicially,  if  they  act  corruptly, 
they  are  liable  to  an  action  at  the  suit  of  the  party,  as  well 
as  to  an  information  at  the  suit  of  the  king.*'  Again, 
it  is  said  (6) :  ''  Perhaps  there  may  be  this  difference  be« 
tween  the  warrant  of  a  Justice  of  Peace  for  such  causes 
which  he  has  not  authority  to  hear  and  determine  as 
Judge,  without  the  concurrence  of  others;  and  such  war- 
rant for  an  offence  which  he  may  so  determine  without 
the  concurrence  of  any  other;  that,  in  the  former  case, 
inasmuch  as  he  rather  proceeds  ministerially  than  judi- 
cially, if  he  act  corruptly,  he  is  liable  to  an  action  at  the 
suit  of  the  party,  as  well  as  to  an  information  at  the  suit 
of  the  king;  but,  in  the  latter  case,  he  is  punishable  only 
at  the  suit  of  the  king;  for  that,  regularly,  no  man  is 
liable  to  an  action  for  what  he  doth  as  Judge.'*  At  all 
events,  there  must  be  either  malice,  or  a  corrupt  motive 
imputable  to  a  magistrate,  to  make  him  liable  to  an  ac- 
tion.    In   Windham  v.  Clere  (c),  an  action  on  the  case 

(a)  Book  2,  c   8,  XVII.  s.  74,      s.  20. 
8ih  edit,  by  Curwood.  (c)  Cro.  EHz  laO;  6'.  C.  J  Leon. 

{h}  Hawk.  P.  C.  Book  2,  c  13,       187. 
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1829.         was  brought  against  the  defendant  as  a  Justice  of  the 
Peace,  for  maliciously  issuing  his  warrant,  in  which  it 
was  alleged  that  the   plaintiff  was  accused  of  stealing 
a  horse,  whereas,  in   truth,  the  plaintiff  ncTer  was  ac- 
cused, nor  did   he   steal  the  horse,  and  the  defendant 
knew  him  to  be  guiltless.     The  plaintiff  had  a  verdict, 
and  Clench,  J.,  and  Qawdy^  J.,  held  that  the  action  was 
maintainable,  and  they  said,  ''  If  a  man  be  accused  to 
a  Justice  of  the  Peace  for  an  offence,  for  which  he  caus- 
eth  him  to  be  committed  by  his  warrant,  although  the 
accusation  be  false,  yet  he  is  excusable;   but^  if  the 
party  be  never  accused^  but  the  Justice,  of  his  malice 
and  his  own  head,  cause  him  to  be  arrested,  it  is  other* 
wise.*'  Morgan  v.  Hughes  (a),  is  an  authority  to  shew  that 
where  a  Justice  maliciously  grants  a  warrant  against  a  per- 
son without  any  information,  upon  a  supposed  charge  of  fe* 
lony,  an  action  of  trespass  will  lie;   but  no  case  can  be 
found  where  such  action  has  been  attempted  to  be  brought 
without  an  imputation  of  corrupt  motives  or  malicious  in-* 
tent.     In  Lowther  v.  The  Earl  of  Radnor  (i),  it  was  heldi 
that  trespass  does  not  lie  against  Justices  of  Peace  acting 
upon  a  complaint  made  to  them  upon  oath,  by  the  terms  of 
which  they  have  jurisdiction,  although  the  real  facts  of  the 
case  might  not  have  supported  such  complaint,  if  such 
Jacts  were  not  laid  before  them  at  the  time. 

With  respect  to  the  objection  which  has  been  raised  as 
to  the  sufficiency  of  the  notice,  it  must  be  precise  in  terms; 
and  the  statute  by  which  it  is  required,  has  always  receiv- 
ed a  strict  construction.  In  Lovelace  v.  Curry ,  Mr.  Ju»* 
tice  Lawrence  said  (e),  *^  that  the  Court  decided  in  TVry- 
lor  V.  Fcnwick,  that  the  statute  has  prescribed  a  form 
which  must  be  implicitly  followed,  and  it  admits  of  no 
equivalent.     The  statute  was  made  to  introduce  a  strict- 

(a)  2  Term  Rep.  225.  (6)  8  East,  1  la 

(c)  7  Term  Rep.  635. 
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neis  of  form  in  favour  of  Justiccg,  and  it  mugt  be  observed  1829. 
literally*"  But  the  case  of  Stetxrs  v.  Smith  (a),  is  express- 
ly in  point.  That  was  an  action  of  trespass  against  a  ma- 
gistrate for  breakmg  and  entering  the  plaintiflTs  house, 
and  searching  it  without  authority,  and  injuring  his  goods. 
The  plaintiff  gave  in  evidence  a  notice  pursuant  to  the 
statute,  and  in  which  the  plaintiff's  attorney  was  described 
as  of  New  Jmif  London,'  and  it  being  objected  for  the  de- 
fendant 0t  having  been  ascertained  that  the  residence  of 
the  plaintiff's  attorney  was  New  Inn  near  St,  Clement's  in 
the  Siramd)  that  New  Inn  was  in  Westminster^  and  not  in 
London^  and,  therefore,  that  it  was  a  misdescription  of  the 
attorney's  residence :  Lord  Ellenborough  held  the  objec- 
tion to  be  sufficient,  and  the  plaintiff  was  nonsuited. 
Haff'Moon  Street,  Piccadilly ,  is  in  the  county  of  Mid- 
dieses,  and  not  in  London;  and  in  Aked  v.  Stocks,  which 
was  an  action  against  two  magistrates,  for  unlawfuUy  con- 
victing  the  plaintiff,  and  there  was  a  variance  in  the  war- 
rant as  set  out  in  the  notice,  Mr.  Justice  Park  said  (6), 
"  these  notices  have  always  received  a  strict  construction." 
And,  although  in  Ditcham  v.  Chivis  (c),  it  was  contended 
that  the  word  London  was  not  to  be  confined  to  the  city 
of  London;  yet,  that  was  the  case  of  a  contract  by  a  coach 
proprietor,  to  carry  passengers  from  London  to  Black- 
heath,  and  the  word  London  was  painted  on  the  coach, 
which  was  licensed  to  run  from  Charing  Cross  to  Green- 
wich and  Blaekheath,  and  back  again. 

Mr.  Serjeant  Storks,  in  support  of  his  rule. — Although 
no  corruptmotiveor  personal  malice  maybe  imputable  to  the 
defendant,  yet  the  plaintiff  is  entitled  to  recover  damages  for 
the  injury  he  has  sustained  by  his  commitment  and  incar- 
ceration in  gaol;  and,  as  he  was  the  tenant  or  occupier  of 
the  estate  on  which  the  tree  was  cut  down,  he  could  not 

(o)  6  £sp.  Rep.  138.        (b)  i  Moore  &  Payne,  352.  (c)  Id.  735. 
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1829.         even  be  deemed  a  trespasser,  much  less  of  having  commit- 
ted a  wilful  trespass ;  and,  if  so,  it  is  quite  clear  that  the 
defendant  had  no  jurisdiction  or  authority  to  commit  him. 
Besides,  it  appears  on  the  face  of  the  depositions,  that  the 
premises  were  occupied  by  the  plaintiff,  and  the  deposition 
otStorkey,  a  labourer,  was  framed  according  to  the  precise 
words  of  the  act.    It  must  therefore  be  assumed,  that  it  was 
drawn  up  by  the  magistrate's  clerk,  without  any  regard  to 
what  fell  from  the  witness  at  the  time ;  and,  if  the  defendant 
had  read  the  depositions,  he  would  necessarily  have  seen 
that  the  plaintiff  had  not  been  guilty  of  an  offence  within  the 
meaning  or  spirit  of  the  act.     In  Crepps  v.  Durden  (a),  it 
was  held,  that  a  person  can  commit  but  one  offence  on  the 
same  day,  by  exercising  his  ordinary  calUng  on  a  Sunday, 
contrary  to  the  statute  29  Car»  2,  c.  7,  and  that  a  magis- 
trate having  convicted  a  party  in  more  than  one  penalty 
for  the  same  day,  it  was  an  excess  of  jurisdiction,  for  which 
he  was  liable  in  an  action  of  trespass.  That  case  is  far  strong- 
er than  the  present,  as  here  the  defendant  acted  without 
jurisdiction;  and  the  statute  7&  8  Geo.  4,  must  receive 
a  strict  construction,  as  it  gives  magistrates  new  and  ex- 
tensive powers,  and  operates  in  restraint  of  the  liberty  of  the 
subject.   In  Davis  v.  Capper  (6),  the  plaintiff,  a  respectable 
female,  brought  trespass  against  the  defendant,  a  magis- 
trate, for  liaving  committed  her  to  prison  for  sixteen  daySi 
on  a  charge  of  thefl,  of  which  she  was  innocent;  and  Mr, 
Justice  Gaselee,  who  tried'  the  cause,  having  directed  a 
nonsuit,  on  the  ground  that  the  defendant  was  warranted 
as  a  magistrate  in  committing  the  plaintiff,  the  Court  of 
King's  Bench,  after  argument,  directed  a  new  trial. 

With  respect  to  the  notice,  the  object  of  the  Legisla- 
ture in  passing  the  statute  24  Geo.  2,  was,  that  the  ma- 
gistrate or  party  sued  should  have  due  notice  of  the  resi- 
dence of  the  plaintiff's  attorney,  in  order  that  he  might  ten- 

(a)  Cowp.  640.  vis  V.  Russell,  2  Moore  &  Payne, 

(b)  Not  reported.     See  also  Da-       590. 
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der  amends  if  he  thought  fit  so  to  do.     In  common  par-       ^^^* 
Lmce^  the  word  London  applies  to  the  suburbs  or  envi- 
rons, as  well  as  to  the  city  itself;  and  Piccadilly ^  London^ 
was  less  likely  to  mislead,  than  Piccadilly ^  Middlesex.  The 
case  of  Stears  v.  Smith,  is  a  mere  Nisi  Prius  decision ; 
and  in   Greenway  v.  Hurd,  Lord  Kenyon  said  {a),  *'  it 
has  been  frequently  observed  by  the  Courts,  that  the  no- 
tice which  is  directed  to  be  given  to  Justices  and  other 
officers^  before  actions  are  brought  against  them,  is  of  no 
use  to  them  where  they  have  acted  within  the  strict  line  of 
their  duty,  and  was  only  required  for  the  purpose  of  pro- 
tecting them  in  those  cases,  where  they  intended  to  act 
within  it,  but,  by  mistake,  exceeded  it.**   In  Crooke  v.  Ctfr- 
ry  (ft),  Mr.  Baron  TTtomson  held  that  the  attorney *s  name 
and  place  of  abode,  being  in  the  body  instead  of  on  the 
back  of  the  notice,  was  sufficient,  on  the  ground  of  the 
intent  of  the  statute  being  that  the  magistrate  might  be 
enabled  to  tender  amends  to  the  party  or  his  attorney, 
and  that  if  the  attorney  giving  the  notice  described  him- 
self generally  of  the  town  in  which  he  resided,  vi».  as  of 
BoUon  en  le  Moor,  it  was  sufficient.     So,  in  Osborn  v. 
Gough  (c),  where  the  place  of  abode  of  the  plaintifi**s  attor- 
ney was  described  as  '^  o(  Birmingham,*'  it  was  deemed  suf- 
ficient; and  Lord  Chief  Justice  Ahanley  said,  ''the  in- 
terpretation which  I  put  upon  the  statute  is  this,  that  if 
the  place  indorsed  upon  the  notice  be  the  true  place  ofthe 
attorney's  abode,  it  lies  on  the  defendant  to  shew  that 
such  description  has  not  afforded  him  the  opportunity  of 
taking  advantage  of  the  Act  of  Parliament:**  and  here. 
Half  Moon  Street,  Piccadilly,  would  have  been  a  suffi- 
cient notice,  without  the  addition  of  the  word  London;  but 
even  if  it  were  not,  it  is  a  more  appropriate  address  than 
Piccadilly,  Middlesex. 

(fl)  4  Term  Rep.  666.  by  Chctwynd,  Vol.  3,  171. 

(6)  Bum's  Justice,  24th  edit.         (c)  3  Bos.  &  Pul.  650. 
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1889.  Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  this 

rule  must  be  discharged.  The  pkistiff  has  charged  Che 
defendant,  a  magietrate,  with  trespass  and  false  impriaon- 
menty  for  haTing  committed  the  plaintiff  to  gaol,  to  take 
his  trial  before  Justices  at  Sessions,  for  an  oflfence  alleg- 
ed to  have  been  committed  by  him,  which,  if  substantiat- 
ed, would  have  amounted  to  felony;  and  the  only  question 
is,  whether,  under  the  circumstaiices,  the  defendant,  as 
such  magiatrale,  had  jurisdiction  to  investigate  the  charge, 
and^  having  done  so,  to  commit  the  plaint^  to  prison.  The 
information  charges  the  plaintiff  with  having  committed  a^ 
felonious  o&nce  within  the  terms  of  the  statute  7  &  8 
Geo,  4,  c.  30,  viz.  as  having  wilfully  and  maliciously  cut, 
broken,  barked,  rooted  up,  or  otherwise  destroyed,  a  tim- 
ber tree,  growing  in  a  yard  belongiiig  to  a  dwelling* 
house,  of  the  value  of  1/.  and  upwards,  tJie  propertf 
of  Dr.  Badeley.  A  specific  punishment  is  pointed 
out  by  the  statute  for  an  offisnce  of  this  description, 
vix.  transportation,  or  imprisonment.  The  question  tli€ii 
is,  whether,  on  a  charge  being  made  of  a  distinet  and 
substantive  felony,  the  magistrate  is  liable  as  a  tees- 
passer,  or  answerable  fev  the  correctness  of  the  diarge,^  if 
the  case  be  disposed  of  as  in  other  instances,  where  die 
magistrate  is  caUed  upon  to  act.  It  would  be  a  most  dsfr* 
geroua  doctrine  to  hold  that  he  would  be  KaUe  in  sadr 
a  case;  and  it  would  also  be  against  the  current  of  autho- 
rities.  The  statute  does  not  give  the  magistrate  an  el- 
elusive  jurisdiction  or  power  to  convict,,  but  merely  to 
commit  the  party  for  trial,  in.  case  Ae  cbai^  alleged 
against  him  should  be  substantiated  or  made  out  on  oallu 
The  case  of  Windham  v.  Clere  appears  to  me  t9  be  is 
point,  and  according  to  the  report  in  Croi^  EUxabeik, 
ClencJh  J*9  and  Gawdi/,  J.,  said,  that  (a),  "  if  a  man  be 
accused  to  a  Justice  of  the  Peace  for  an  offence,  for  which 

(«)  Cro.  Eliz.  130. 
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he  causetb  him  to  be  arrested  by  bU  warrant,  although  the  1829. 
aocufatioD  be  (alae,  yet  he  is  excusable.'*  Unquestionablyt 
ib»  charge  does  not  appear  to  have  been  made  in  the  re- 
gular course,  as  the  depositions  of  the  party  who  came 
before  the  defendant  to  substantiate  the  alleged  charge, 
were  framed  in  the  precise  words  of  the  statute,  which 
could  not  have  been  the  language  of  the  witnesses. 
But  that  alone  will  not  make  the  defendant's  conduct 
malicious.  It  has  been  said,  however,  that,  as  it  appear- 
ed on  the  fiiee  o(  the  depositions,  that  the  plaintiff  was 
the  occupier  of  the  premises  on  which  the  tree  was  cut 
dowB^  it  nficeasarily  todk  the  case  out  of  the  statute, 
vad,  oiialed  the  magistrate  of  his  jurisdiction.  To  that 
propoutioo,  however,  I  cannot  accede.  If  trees  grow- 
ing on  a  fium  are  reserved  to  the  lessor^  or  are  express^ 
ly  excepted  in  a  lease,  if  the  tenant  cut  them  down,  he 
wottU  dearfy  be  a  trespasser,  although  he  might  not  be 
guilty  of  waste,  as  they  did  not  form  the  subject-mat- 
ter of  demise.  If,  therefore,  the  tenant  or  occupier  would 
be  liable  in  trespass,  I  am  not  prepared  to  say  that  he 
might  not  be  criminally  answerable,  as  the  nature  of  the 
fsttaaoe  n^ht,  in  a  great  measure,  depend  on  the  intent 
manifested  at  the  time  of  cutting  down  the  tree.  But,  in 
the  view  I  take  of  this  case,  it  is  not  necessary  to  decide 
diat  point,  for  the  plamtiff  was  directly  charged  with  an 
oflbnee  within  the  terms  of  the  statute;  and  over  which 
die  magistrate  had  jurisdiction.  The  offence  might, 
mi,  for  any  thing  that  appears  to  the  contrary,  was 
ComoMtted;  and  when  the  plaintiff  was  brought  before 
the  defendant,  he  was  to  exercise  his  own  judgment 
on  the  case,  and  is  not  liable  for  a  mere  error  in  judg- 
ment; and  as  he  had  jurisdiction  to  commit,  he  is  not 
liable  in  this  action.  This  case  may  be  distinguished 
firom  Crepps  v.  Durden,  as  there  the  magistrate,  having 
Convicted  for  one  penalty,  had  no  jurisdiction;  he  was 
fynctu9  qffitiOf  as  the  party  could  only  be  convicted  in  one 
penalty,  alAough  he  had  committed  diyers  offences  on  the 
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1829.  same  day.  Here,  howeveri  the  defendant  had  jurisdic- 
tion; and  unless  the  plaintiff  had  shewn  that  he  had  acted 
from  a  malignant  motive  in  committing  him,  or  from  a  mali- 
cious feeling  towards  him,  he  ought  not  to  be  liable  in  this 
action.  I  decline  expressing  any  opinion  as  to  the  suffi- 
ciency of  the  notice,  as  on  the  main  question  this  rule  must 
be  discharged. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.     A  ma- 
gistrate, actuig  as  such,  under  a  statute  giving  him  juris- 
diction, is  not  liable  to  an  action  of  trespass,  unless  he  ex- 
ceed his  jurisdiction.   Here,  the  statute  constituted  the  of- 
fence with  which  the  plaintiff  was  charged,  a  felony,  and  when 
he  was  brought  before  the  magistrate,  he  had  jurisdiction 
to  commit  him ;  and,  according  to  Sir  Edward  Clere^s  ca!se, 
which  appears  to  have  come  under  the  consideration  of  all 
the  Judges,  the  defendant  would  be  excusable  in  commit- 
ting the  plaintiff,  although  the  accusation  should  turn  out 
to  be  false.     Here,  no  imputation  has  been  attempted  to 
be  cast  on  the  defendant,  and  there  can  be  no  doubt  but 
that  he  acted  bond  fide^  and  in  the  due  discharge  of  his 
duty.     The  case  of  Crepps  v.  Durden  is  distinguishable 
from  the  present,  on  the  ground  stated  by  my  Lord  Chief 
Justice,  as  the  magistrate  having  convicted  in  one  penal- 
ty, had  no  jurisdiction  to  convict  for  others.     This  case 
embraces  a  subject  of  general  importance  to  magistrates 
and  their  clerks.     The  practice  of  framing  depositions  in 
the  words  of  a  clause  in  an  Act  of  Parliament  cannot  be 
too  highly  reprobated;  and  here,  the  witness   Siorkey, 
a  husbandman  and  marksman,  is  stated  to  have  deposed, 
that  he  saw  the  plaintiff,  wilfully  and  maliciously  cutting, 
breaking,  barking,  rooting  up  and  destroying  a  tree,  in  the 
very  words  of  the  act.     Still,  that  does  not  render  the 
defendant  liable,  as  he  had  the  depositions  before  him, 
which  contained   a   charge,  authorizing  the  defendant 
to  commit  the  plaintiff  to  gaol  to  take  his  trial  for  the 
alleged  offence  at  the  ensuing  Sessions  of  the  Peace*  - 
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Mr.  Justice  Burrough. — It  is  quite  clear^  that  if  a  ma-  1829. 
^strate  has  jurisdiction^  as  the  defendant  had  in  this 
ease,  he  cannot  be  liable  in  an  action  of  trespass,  nor 
in  aiqr  £Dmi  of  action,  for  a  mere  mistake  in  a  matter  of 
law.  The  statute  7  &  8  Geo,  4,  describes  the  nature  of 
the  offence  which  gave  the  magistrate  jurisdiction,  and 
the  information  of  the  party,  as  well  as  the  depositions  es- 
tablishing the  charge  against  the  plaintiff,  fell  expressly 
within  the  terms  and  meaning  of  the  act.  Whether  a 
party  in  the  occupation  of  premises  could  be  deemed 
guilty  of  felony,  for  cutting  down  a  tree  growing  thereon, 
was  a  question  of  law  and  not  of  fact,  and  the  act  was 
deposed  to.  I  fully  agree  with  the  Court  in  thinking,  that 
it  is  highly  improper  to  frame  depositions  in  the  terms  of 
a  statute,  and  the  magistrates  should  be  answerable  for 
the  acts  of  their  clerks;  for  the  depositions  should  contain 
not  only  the  language  of  the  witnesses,  but  all  the  material 
fiftcts  to  which  they  depose.  But,  although  a  magistrate 
may  be  answerable  for  the  misconduct  of  his  clerk,  the 
defendant  is  not  liable  in  this  form  of  action.  If  the  plain- 
tiff had  brought  a  special  action  on  the  case,  the  sequel 
might  have  been  different.  On  that,  however,  I  do  not 
now  feel  it  necessary  to  express  an  opinion,  as  I  agree 
with  the  Court  in  thinking  that  this  rule  must  be  dis- 
charged. 

Mr.  Justice  Gaselee. — I  am  extremely  sorry  to  agree 
in  the  opinion  expressed  by  my  Lord  Chief  Justice  and  my 
two  learned  Brothers,  that  this  action  cannot  be  main- 
tained. The  words  of  the  statute  under  which  the  plain- 
tiff was  committed,  are  general,  and  not  limited  or  con- 
fined to  persons  in  relative  situations  of  life,  but  extend 
to  the  public  at  large;  nor  does  the  act  contain  any  ex- 
ception as  to  malicious  injuries  committed  by  tenants  or  oc- 
cupiers, against  their  landlords ;  for  the  words  are — "  if 
any  person  shall  unlawfully  and  maliciously  cut,  destroy, 

VOL,  III.  .s 
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1829.  or  damage  the  whole  or  any  part  of  any  tree,  growing  in 
any  ground  adjoining  or  belonging  to  a  dwelling  housei  if 
the  injury  done  shall  exceed  1/.^  he  shall  be  guilty  of  fe- 
lony." The  defendant  acted  on  his  general  authori- 
ty as  a  magistrate^  and^  by  virtue  of  the  statute,  he  was 
empowered  to  inquire  whether  the  offence  with  which 
the  plaintiff  was  charged,  would  justify  his  commitment* 
The  party  making  the  information  alleged,  that  the  plain- 
tiff had  been  guilty  of  an  offence  directly  within  the  terms 
of  the  statute,  viz,  of  having  wilfully  and  maliciously  de- 
stroyed a  tree,  contrary  to  the  statute;  and  if  there  were 
a  probability  that  the  act  done  amounted  to  a  felony,  the 
defendant  was  bound  to  commit,  as  in  an  ordinary  case.  If 
the  plaintiff  had  been  charged  on  a  suspicion  of  having 
committed  murder,  and  it  should  eventually  turn  out  that 
no  murder  had  been  committed,  or  that  it  was  committed 
by  another,  the  magistrate  would  not  be  liable  in  trespass 
-  for  having  caused  the  accused  party  to  be  committed  to 
take  his  trial  for  the  crime  imputed  to  him.  The  case  of 
Cripps  v.  Durden  is  distinguishable,  as  there,  the  magis- 
trate had  a  power  not  only  to  investigate  the  nature  of  the 
complaint,  but  to  convict  the  party  charged  with  the  offence; 
and  having  convicted,  his  jurisdiction  ceased,  as  the  party 
had  only  incurred  one  penalty,  although  he  had  committed 
divers  offences  on  the  same  day.  Here,  however,  the  de- 
fendant had  jurisdiction  to  inquire  into  the  nature  of  the 
offence  with  which  the  plaintiff  was  charged ;  and  by  the 
terms  of  the  information,  and  depositions  in  its  support,  it 
fell  expressly  within  the  terms  of  the  statute.  Although 
I  entertain  a  very  strong  opinion  with  regard  to  the  ob- 
jection which  has  been  raised  as  to  the  sufficiency  of  the 
notice,  it  is  unnecessary  now  to  express  it*  The  case  of 
Stears  v.  Smith,  although  a  mere  Nisi  Prius  decision,  was 
determined  by  Lord  EUenborough,  who  nonsuited  the 
plaintiff,  and  it  does  not  appear  that  any  application  was 
afterwards  made  to  the  Court  to  set  it  aside*   But,  on  the 
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Other  ground,  I  concur  with  the  Court  in  thinking  that         1829. 
this  rule  must  be — 

Discharged. 


GoRiNO  r.  Edmonds  the  Elder.  Wedneuiay, 

May  2UU 

iHIS  was  an  action  of  assumpsit  on  a  guarantie  on  the  The  defendant 

sale  of  timber  giiaranteed  the 

saie  OI  Cimoer.  payment  of  the 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  West^  vp^  of  certain 

timber  sold  by 

wmuter,  at  the  Sittings  after  the  last  Term,  the  plaintiff  thepUinturto 
produced  the  following  agreement,  which  had  been  enter-  ^  xhe  plain- 
ed into  by  the  defendant's  son.  tiffreceij^part 

■^  payment  nxKO 

the  Km,  and  af- 

"^1^20, 1825.  ::;itu."Sr. 

^^      ,  cationi  for  the 

'' Agreement  between  Charles  Goring^  Esq.,  and  Tho-  reddue.    More 

rij  •     •  than  two  yean 

mas  Edmonds,  jun.—  h^^i^^  ^l/p^ 

"  I,  Thomas  Edmonds,  of  Steyning,  agree  to  purchase  ^""ilj!/? ^ 
80  many  oak  trees  as  are  marked,  and  shall  be  marked  by  payment,  the 
us,  at  Olboume  and  East  Grimstead,  at  the  price  of  10/.  JJSSra  biu 
per  load,  girth  measure  of  fifty  feet  by  the  load.     But  wWch^iTdia. 
should  Mr.  Markwich,  when  he  measures  the  same,  con-  honoured,  and 

ij  /*»•  -t  ahortly  after- 

sider  the  sum  of  10*.  per  load  not  a  sufficient  price,  he  is  wardi  became 
to  fix  such  price  as  he  considers  it  to  be  worth.      And  I  ^nS^^id^t 
hereby  ainree  to  pay  the  price  he  shall  fix  upon,  thouirh  it  P^*^***  defend- 

^  ^  iiAi/»i  ^  aninouceofthe 

shall  exceed  10/.  p^r  load.     And  further,  I  agree  not  to  dishonour  of  the 
remove  the  timber  or  bark  without  the  consent  in  writing  info'rm  him  of* 
of  Charles  Goring,  Esq.,  (the  plaintiff),  from  off  the  said  ^'^'^^^^^ 
estates  where  the  said  timber  shall  be  cut;  and  whatever  after  the  bank- 

.  .       ▼  •  ^w       f        •>      •  T^  .1  ruptcy: — Held, 

securities  I  may  give  to  Charles  uortng,  ii^sq.,  to  induce  that  the  defend- 

him  to  consent  to  the  timber  and  bark  being  taken  away,  withltlSdi^^ 

shall  be  taken  up  and  discharged,  half  at  Michaelmas ,  ^^'^* 
and  the  other  half  at  Christmas  next  at  furthest. 

"  Thomas  Edmonds,  jun." 
s  2 
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1829.  Then  followed  the  guarantie  on  which  the  present  action 

^^^^      was  brought,  ri*.— 

V'  "  In  the  event  of  my  son,  Thomas  Edmonds,  jun.,  not 

Bdmondi*  , 

paying  Charles  Goring,  Esq.,  I  hold  myself  liable,  and 

hereby  engage  to  fulfil  the  said  payments  according  to  the 

above  conditions. 

**  Thomas  Edmonds. 

*' April  20,  1825." 

It  appeared,  that  shortly  after  this  agreement  was  en- 
tered into,  all  the  timber  was  removed  by  the  defendant's 
son,  without  any  further  security  being  required  by  the 
plaintiff;  and  that  he  did  not  call  on  the  son  for  payment 
until  December  the  19th,  1825,  when  he  gave  the  plain- 
tiff two  bills  of  exchange  for  200/.  each,  drawn  by  him 
upon  and  accepted  by  one  Alexander,  and  which  were 
paid  into  the  plaintifi^s  bankers,  and  duly  honoured  when 
at  maturity,  viz.  on  the  14th  and  28th  March,  1826; 
that  424/.*  then  remained  due  to  the  plaintiff  in  re- 
spect of  the  timber;  that  repeated  applications  were  af- 
terwards made  to  the  defendant's  son  for  payment;  and 
that,  on  the  1st  October,  1827,  he  gave  the  plaintiff  a  bill  of 
exchange  for  200/.,  at  two  months'  date,  drawn  by  the  son 
upon  one  Williams,  which  was  dishonoured  when  it  be- 
came due;  and,  that  the  plaintiff  retained  it,  and  did  not 
give  notice  of  its  dishonour  to  the  drawer.  That,  shortly 
after  the  bill  became  due,  vix,  on  the  4th  December,  1827, 
the  defendant's  son  became  bankrupt,  and  on  the  27th  of 
that  month,  the  plaintiff's  attorney  for  the  first  time  made 
an  application  to  the  defendant  upon  his  guarantie  for  the 
payment  of  424/.,  the  sum  remaining  due  for  the  timber; 
that  the  defendant  at  first  expressed  his  surprise,  as  he 
had  received  no  communication  from  the  plaintiff  on  the 
subject  since  the  guarantie  was  given,  and  said,  that  he  did 
not  recollect  the  terms  of  it;  but,  on  the  plaintiff*'s  attor- 
ney producing  the  above  agreement  and  undertaking,  he  ad- 
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mitted  that  he  was  Hable,  but  the  attorney  did  not  inform         1829. 
him  that  his  son  had  given  the  plaintiff  the  bilk  accepted 
by  Alexander  and  WilUams,  or  that  the  latter  had  been 
dishonoured  and  remained  in  the  hands  of  the  plaintiff. 

For  the  defendant,  it  was  insisted,  that  he  was  discharge 
ed  firom  hb  liabiUty  as  surety,  the  plaintiff  having  taken 
bills  of  exchange  firom  the  son,  and  not  having  communi- 
cated to  the  defendant  that  the  timber  had  not  been 
paid  for,  and  in  not  having  called  on  the  defendant  on 
his  guarantie  for  more  than  two  years  and  a  half  after 
the  agreement  was  entered  into. 

His  Lordship  left  it  to  thie  Jury  to  say,  whether,  under 
the  circumstances,  time  had  been  given  by  the  plaintiff  to 
the  origiilal  debtor  (the  defendant's  son),  without  the  con« 
sent  of  the  defendant;  and  that  it  was  a  material  fact  for 
them  to  consider,  that  the  defendant  had  admitted  his 
liability  on  the  guarantie  at  the  time  it  was  shewn  to  him 
by  the  plaintiff's  attorney. 

The  Jury  found  a  verdict  for  the  plaintiff,  damages 
4£4^,  being  the  balance  due  from  the  defendant's  son  for 
the  timber. 

Mr.  Serjeant  Russell  now  applied  for  a  rul^  nisi,  that 
this  verdict  might  be  set  aside  and  a  new  trial  granted,  or 
that  the  damages  might  be  reduced  from  424/.  to  224/.,  on 
the  ground  of  a  misdirection  by  his  Lordship  to  the  Jury. 

First — Admitting  that  the  mere  laches  or  neglect  of 
the  plaintiff  to  call  on  his  principal  debtor  would  not  dis* 
charge  the  defendant  as  his  surety;  yet,  if  from  the  na- 
ture of  the  dealings  between  the  creditor  and  such  debtor, 
the  surety  may  be  prejudiced,  he  is  thereby  discharged. 
So,  if  a  creditor  give  tinfie  to  the  principal  debtor,  with- 
out the  knowledge  of  the  surety,  or  otherwise  varies  the 
nature  of  the  security,  the  surety  is  discharged  {a),     AI- 

(a)  Fell  on  fiiiarantics,  2nd  edit.  160. 
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189^        though  it  may  be  assumed  from  the  case  of  Peel  v.  Tai* 
OoRiNo       ^^  (^)'  where  it  was  held,  that  delay  in  calling  upon  a  party 
*•  who  guarantees  the  solvency^  or.  to  be  answerable  for  the 

debt  of  another,  does  not  exonerate  the  former,  unless  it 
can  be  shewn  or  presumed  that  he  is  a  loser  thereby ;  yet 
here,  more  than  two  years  and  a  half  had  elapsed  from  the 
time  the  guarantie  was  given,  before  any  application  was 
made  to  the  defendant  to  comply  with  it ;  and,  during  the 
time  the  principal  was  in  solvent  circumstances,  the  surety 
was  never  called  upon ;  and  after  the  son  had  become  bank- 
rupt, the  defendant  was  deprived  of  any  remedy  he  might 
have  had  against  him  for  reimbursement.  In  Reee  v.  Ber^ 
rington,  Lord  Eldon  said,  (£) ''  it  is  the  clearest  and  most 
evident  equity,  not  to  carry  on  any  transaction  without  the 
privity  of  him  who  must  necessarily  have  a  concern  in 
every  transaction  with  the  principal  debtor.  You  cannot 
keep  him  bound,  and  transact  his  affairs  (for  they  are  as 
much  his  as  your  own),  without  consulting  him.  You  must 
let  him  judge,  whether  he  will  give  that  indulgence  con- 
trary to  the  nature  of  his  engagement."  In  Payne  v. 
Ives  (c),  the  defendants  gave  the  plaintiffs  the  following 
guarantie,  dated  the  19th  Aprils  1821:  ''We  undertake 
to  indorse  any  bill  or  bills  Mr.  John  Stubbe  may  give  to 
Messrs.  Payne  %  Co,  (the  plaintiffs),  in  part  payment  of 
an  order  for  lace,  which  is  now  being  executed  for  him; 
Messrs.  Payne  %  Co,  to  allow  51.  per  cent,  on  the  amount 
of  the  said  bills  for  the  said  guarantie."  The  goods  were 
delivered  to  Stubbs^  who  paid  the  plaintiffs  500/1  in  money 
and  wine,  and  in  June  following,  accepted  a  bill  drawn  on 
him  by  the  plaintiff's  for  the  remainder,  viz.  for  3S7/.,  at 
eighteen  months'  date.  The  plaintiffs  retained  the  bill, 
without  making  any  application  to  the  defendants  to  in- 
dorse it,  for  seventeen  months  and  ten  days,  and  then,.find- 
ing  that  Stubbs  was  insolvent,  the  plaintiffs  applied  for  the 

(a)  I  Bos.  &  Pul.  419.         {b)  2  Ves.  543.        (c)  3  Dow.  &  Ryl.  6M. 
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first  time  to  the  defendants  for  their  indorsement:  and  it 
was  held,  that  the  plaintiffs  were  concluded  by  their       ^^^^^ 
lachesi  and  that  the  defendants  were  not  liable  on  their  v. 

guarantie;  and  Lord  Chief  Justice  Abbott  said :  ''  The 
general  rule  of  law  upon  such  subjects  is  clear,  namely, 
that  the  demand  must  be  made  within  a  reasonable  and 
convenient  time.  But,  for  the  plaintiffs  to  forbear  their 
demand  for  seventeen  months  out  of  eighteen,  was  neither 
reasonable  nor  convenient.  Besides,  the  plaintiffs  lie  by 
until  they  learn  that  Stubbs  has  become  insolvent,  and 
until  they  discover  that  the  indorsement  is  the  only 
means  by  which  they  can  secure  their  debt;  and  but 
for  that  discovery,  they  probably  never  would  have  ap- 
plied  at  all.  That,  I  think,  they  were  not  entitled  to  do 
under  the  agreement,  and  consequently  that  they  ought 
not  to  have  recovered  in  this  action.**  So,  here,  the 
plaintiff  lay  by  till  the  defendant's  son  became  bankrupt ; 
and  by  the  terms  of  the  agreement,  whatever  securities 
the  son  might  give  to  the  plaintiff,  to  induce  him  to  con- 
sent to  the  timber  being  removed,  were  to  be  taken  up 
and  discharged,  half  at  Michaelmas y  1825,  and  the  other 
half  at  Christmas  following  at  furthest,  and  the  defendant 
merely  engaged  to  fulfil  the  payments  according  to  those 
conditions;  and  the  bills  inclosed  were  not  given  till  the 
19A  at  December  in  that  year.  This  case  falls  within  the 
principle  established  with  regard  to  bills  of  exchange,  viz, 
that  a  promise  to  pay  by  an  indorser  or  other  party  to  the 
billy  if  made  without  knowledge  of  the  laches  of  the  hold- 
er, will  not  be  binding,  or  make  such  indorser  liable.  Ble- 
sardy.  Hirst  (a).  And  in  Goodall  v.  Dolley  (6),  it  was  held, 
that  if  the  indorser  of  a  bill  not  due,  present  it  for  accept- 
ance, which  is  refused,  and  delay  giving  notice  to  his  in- 
dorser, the  latter  will  be  discharged:— and  that  a  subse- 
quent proposal   by  him   to  pay  the  bill  by  instalments, 

(ri)  5Burr.  26/0.  (6)  1  Term  Rep.  712. 
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1829.        made  without  knowledge  of  the  laches  of  the  indorsee, 
GoRiNo       *®  ^^^  ^  waiver  of  the  want  of  notice: — Mr.  Justice  Heaik 
V.  being  of  opinion,  at  the  trial,  that  as  this  proposal  was 

made  in  ignorance  of  all  the  circumstances  of  tbe  case, 
which  it  was  material  for  the  defendant  to  know,  he  was 
discharged  by  the  laches  of  the  plaintiff;  and  the  ConrI 
afterwards  sanctioned  that  opinion.  So,  here,  the  plain- 
tiff should  have  informed  the  defendant  of  the  transaction^ 
relative  to  the  bills  of  exchange  given  by  his  son  in  pay- 
ment for  the  timber,  and  the  plaintiff  by  taking  those  bilk 
discharged  the  defendant  as  surety*  At  all  events,  the 
plaintiff  cannot  be  entitled  to  retain  his  verdict  for  the  da- 
mages found  by  the  Jury,  as  his  taking  the  bill  accepted 
by  fFiiUams,  for  aOOL,  operated  as  a  discharge  pro  itmi&f 
particularly  as  the  defendant  had  no  knowledge  of  the 
dishonour,  or  that  the  bill  had  been  given;  and,  if  time 
be  allowed  to  a  principal,  without  the  knowledge  or  con- 
sent of  the  surety,  he  is  thereby  discharged.  The  plain* 
tiff,  by  retaining  the  bill,  made  it  his  own,  and  fraud  alone 
would  vitiate  it;  as  the  death,  bankruptcy,  or  known  in* 
solvency  of  the  drawer,  constitute  no  excuse  for  neglect- 
ing to  give  due  notice  of  its  dishonour.  ' 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  this 
is  not  a  case  for  a  new  trial.  It  has  been  suggested,  that 
the  Jury  have  been  mis-directed  on  two  points. 

Firstf  that  mere  laches  by  the  creditor  to  enforce  his 
demand  against  his  debtor,  will  operate  as  a  discharge  te 
the  surety.  But,  there  is  no  case  which  goes  to  that  ex- 
tent, whilst  there  are  several  decisions  to  shew  that  k^ 
ches  alone,  by  the  party  whose  debt  is  secured,  wiH  not 
discharge  the  surety  or  party  guaranteeing  its  payment* 
There  may,  however,  be  an  extreme  case  of  negligence^ 
which  may  almost  amount  to  fraud,  and  fraud  would 
an  answer  to  the  demand  as  against  the  surety ;  but 
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negligence  is  not  sufficient  to  exonerate  him.  In  the  case  of         1^29. 
the  Treni  Navigation  Company  v.  Harley  (a),  the  laches  ' 

of  obligees  in  a  bond  (conditioned  for  the  principal  obligor  v. 

to  account  for  and  pay  over  from  time  to  time  all  such 
tdls  as  he  should  collect  for  the  obligees),  in  not  properly 
examining  his  accounts  for  eight  or  nine  years,  and  not 
calling  upon  the  principal  for  payment  so  soon  as  they 
might  haVe  done,  for  sums  in  arrear  and  unaccounted  for, 
was  hdd  not  to  be  an  estoppel  at  law  in  an  action  againist 
Ae  sureties.  There,  oiie  of  the  grounds  of  defence  taken 
at  the  trial  was,  that  the  sureties  were  discharged  by  their 
not  hovmg  received  notice  of  their  principal  being  so 
much  in  arrear  iii  his  accounts,  and  by  suffering  him  to 
ran  so  much  in  arrear.  But  the  learned  Judge  (Mr. 
Baron  Wood)^  who  tried  the  cause,  ruled  it  to  be  no  de- 
fence at  law;  and  on  the  objection  being  again  raised  in 
BanCf  on  a  motion  ibr  a  new  trial,  Lord  EUenborough 
odd  {&}:  '*  The  only  question  is,  whether  the  laches  of  the 
obligees,  in  not  calling  upon  the  principal  so  soon  as  they 
might  have  done,  if  the  accounts  had  been  properly  ex- 
amined from  time  to  time,  be  an  estoppel  at  law  against 
the  sureties?  I  know  of  no  such  estoppel  at  law,  whatever 
remedy  there  may  be  in  equity.*'  In  Payne  v.  Ives^  there 
was  no  actual  liability  cast  on  the  sureties  for  a  bye- gone 
debt,  as  the  guarantie  was  founded  on  an  executory  pro- 
mise by  them  to  indorse  any  bills  which  their  principal 
might  give  in  part  payment  of  an  order  for  lace  which 
was  then  being  executed  for  him,  and  no  application  was 
made  to  the  sureties  to  indorse  the  bill,  until  between 
seventeen  and  eighteen  months  after  it  was  given,  during 
the  whole  of  which  period  the  party  to  whom  it  was 
given  kept  it  in  his  hands.  In  the  case  of  an  executory 
contract,  that  might  so  alter  the  state  of  things  as  to  con- 

(fi)  10  East,  34.  (A)  Id.  40. 
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1826.        elude  the  holder  of  the  bill  by  his  laches,  but  that  ought 

GouMo       ^^^  ^^  govern  the  case  of  a  guarantie  for  the  payment  of 

«•  money,  or  where  a  party  becomes  surety  for  an  existing 

Edmonds.        _  . 

debt. 

Secondly t  it  has  been  said,  that  the  mere  giving  of  time 

by  the  plaintiff  to  the  defendant's  son  as  the  principal, 

would  have  the  effect  of  discharging  the  defendant  as  his 

surety;  and,  that  the  plaintiff  having  taken  the  billon  WU^ 

* 

liams,  and  retained  it  without  giving  notice  of  its  dishon- 
our to  the  drawer,  he  had  made  it  his  own,  and  discharg- 
ed the  defendant  as  surety.  But,  in  English  v.  Dor- 
ley  (a),  it  was  held,  that  merely  giving  time  would  not  dis- 
charge the  surety ;  for  Lord  Eldon  said,  *'  as  long  as  the 
holder  of  a  bill  is  passive,  all  his  remedies  remain,  and  if 
any  of  the  parties  be  discharged  by  the  act  of  law,  as  by 
an  Insolvent  Debtor's  Act,  that  operation  of  law  shall  not 
prejudice  the  holder:*'  and  here,  the  plaintiff  never  took 
any  steps  to  enforce  the  payment  of  the  bill.  The  ques- 
tion I  left  to  the  Jury  was,  whether,  under  the  circumstan- 
ces, time  had  been  given  to  the  defendant's  son,  without 
the  consent  of  the  defendant.  He  admitted  his  liability 
to  the  plaintiff's  attorney,  when  the  agreement  was  shewn 
him,  and  I  thought  there  was  no  valid  defence  to  the  ac- 
tion ;  and  that  the  mere  circumstance  of  the  plaintiff's  not 
having  made  any  communication  to  the  defendant  as  to  the 
state  of  the  account  between  him  and  his  son,  would  not 
operate  to  discharge  the  defendant  as  bis  surety.  With 
respect  to  the  reduction  of  damages,  the  bill  for  8O0L 
drawn  by  the  defendant's  son  on  Williams  did  not  appear 
to  be  a  real  or  bond  fide  transaction,  as  the  acceptor  was 
not  a  man  of  substance,  nor  was  it  shewn  that  he  was  in- 
debted to  the  drawer  at  the  time.  I  therefore  think,  that, 
under  all  the  circumstances,  the  Jury  arrived  at  .a  right 

(a)  2Bo8.&Pul.  61. 
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CQDcIusioiii  and  that  there  is  no  reason  to  disturb  their  ver-         V829. 
diet* 


Mr.  Justice  Park. — It  is  only  necessary  for  me  to  say, 
that  I  perfectly  concur  with  my  Lord  Chief  Justice.  With 
respect  to  the  objection  that  the  defendant  is  discharged 
by  the  laches  of  the  plaintiff,  the  case  of  The  London  As- 
surance  Company  v.  Buckle  (a),  appears  to  me  to  be  far 
stronger  than  the  present.  There^  a  bond  for  2000/.  was 
executed  by  an  insurance  broker,  as  the  principal  obligor, 
and  two  sureties,  conditioned  that  if  they  should  pay  the 
obligees  certain  premiums,  which  should  become  due  for 
assurances  on  ships  at  sea,  as  should  be  made  with  the 
obligees  by  the  insurance  broker,  and  that,  within  six 
months  after  the  making  the  insurances,  the  bond  was  to 
be  void :  the  broker  became  bankrupt,  and  was  indebted 
to  the  obligees  in  a  large  sum  for  premiums,  which  were 
due  three  years  before  the  bankruptcy,  and  yet  the  ob- 
ligees did  not  call  on  the  sureties  until  after  the  bankrupt- 
cy;— it  was  held,  that  they  were  not  discharged  by  the 
laches  of  the  obligees  in  suffering  the  credit  of  the  broker 
to  run  on  so  long  beyond  the  six  months  stipulated  by  the 
bond;  and  Lord  Chief  Justice  Dallas  there  said  (6),  '*  this 
appears  to  me  to  be  the  common  case  of  a  party  becoming 
surety  for  another;  and  yet,  it  has  been  said,  that,  as  the 
principal  has  not  been  called  on,  (although  time  was  given 
him  to  pay  the  premiums),  at  the  expiration  of  six  months, 
the  sureties  are  discharged.  But  no  case  has  ever  decid- 
ed this  position,  nor  will  any  principle  of  the  common  law 
carry  it  to  so  great  a  length.'*  Although  it  appears  that  I 
was  not  in  Court  at  the  time,  yet  I  fully  concur  with  the 
doctrine  there  laid  down ;  and  here,  as  my  Lord  Chief 
Justice  left  it  to  the  Jury  to  say,  whether  time  had  been 

(fl)  4  B.  Moore,  153.  (6)  Id.  160. 
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1829.  given  to  the  principal  without  the  consent  of  the  surety, 
"  "  and  he  admitted  his  liability  on  his  guarantie,  I  think  this 
V.  verdict  ought  not  to  be  disturbed. 

EOXOMDS. 

Mr.  Justice  Burrouoh. — I  think  that  the  direction  of 
my  Lord  Chief  Justice  to  the  Jury  was  perfectly  right; 
and  that  there  is  no  reason  to  be  dissatisfied  with  their 
verdict. 

Mr.  Justice  Gaseleb. — A  surety  ought  to  know  the  na- 
ture of  the  engagement  he  has  entered  into,  and  it  is  his 
fault  if  he  neglect  to  inquire  into  the  nature  of  the  trans- 
actions between  his  principal  and  the  party  to  whom  he 
is  indebted  after  the  guarantie  was  given.  In  Ormev. 
Young  (a).  Lord  Chief  Justice  Gibbs  held,  that  the  neg- 
lect of  the  obligee  of  a  bond  to  give  notice  to  the  surety 
that  the  principal  had  made  default,  did  not  discharge  the 
surety;  and  in  Peel  v.  Tatlock^  where  ^.  became  bound  to 
B.  for  the  honesty  of  C,  who  embezzled  money,  it  wm 
held,  that  B,  might  maintain  an  action  on  the  guarandei 
although  three  years  had  elapsed  without  any  notice  hav- 
ing been  given  of  the  embezzlement  of  C,  by  B.  to  A, 
These  appear  to  me  to  be  authorities  expressly  in  point; 
and  I  therefore  agree  with  the  Court,  in  thinking  that 
there  is  no  ground  to  disturb  this  verdict. 


Rule  refused. 


(a)  Holt's  Ni.  Pri.  Cas.  84. 
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1829. 

Lambert,  Ex  parte.  Tuetdt^, 

.^^  June  23rd. 

JflR.  Serjeant  Storks  moved,  that  the  applicant  might  A  notice  of  ap- 
be  admitted  one  of  the  attornies  of  this  Court,  although  ad^u^ oneof 


5  notice  of  his  intention  to  apply  for  admission  had  not  *?f  *ttoroiei  of 

^^  '^  Uiii  Court,  har- 

been  left  or  fixed  up  at  the  Chambers  of  the  Lord  Chief  ing  been  by 
Justice,  as  required  by  the  rule  of  this  Ck>urt  (a).     The  the  Chamben 
learned  Serjeant  founded  his  motion  on  an  affidavit  of  the  J^^ew^of^e 
applicant,  which  stated  that  a  notice  containing  his  name  Court  of  j:t^« 
and  place  of  abode,  &c.,  had  been  affixed  on  the  outside  of  of  the  Lord 
this  Court,  and  also  in  the  Common  Pleas  office,  and  that  ^^^  c<Huf!a^ 
such  notices  had  remained  so  affixed  during  the  whole  of  the  ^^J'^  the  ap. 

^  plicant  to  be  ad- 

kst  Term;  that  a  like  notice  had  been  fixed  up  in  each  of  niitted,on  an 
the  Judges*  Chambers  of  the  Court,  with  the  exception  ing  the  fact, 
of  the  Lord  Chief  Justice;  and  that,  through  inadvert- 
ence, the  notice  intended  to  have  been  fixed  up  in  his 
Chambers,  had  been  left  at  the  Chambers  of  Mr.  Justice 
Bayley.  That  it  was  left  there  by  mistake,  and  not  with 
any  intention  of  fraud,  or  with  a  view  to  evade  any  rule 
of  this  honourable  Court. 

The  Court  considering  the  affidavit  to  be  sufficiently 

explanatory — 

Granted  the  application. 

(a)  Trin.  Term,  31  Geo.  3. 


SnELL  v.  AndERTON.  Thunday, 

fm^  June  2Sth, 

1  HE  defendant  was  arrested  and  held  to  bail  on  the  An  affidavit  of 
following  affidavit  of  debt :  fut^th^Sfcnd- 

**  Thomas  Snell,  of  &c.,  maketh  oath  and  saith,  that  ant  wai  indebt- 
ed to  the  plain- 
tiff in  a  certain 
sum,  for  goods  sold  and  delivered  to  the  defendant,  and  at  his  request,  is  insufficient,  as  it  is  ne- 
ceisary  to  allege  that  the  goods  were  sold  and  delivered  by  the  plaintiff  to  the  defendant* 
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1829.  Peter  Anderton  is  justly  and  truly  indebted  unto  this  de- 
ponenty  in  the  sum  of  50/.,  for  goods  sold  and  delivered  to 
the  said  Peter  Anderton^  and  at  his  request." 

Mr.  Serjeant  E.  Lawes,  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi,  that  the  defendant  might  be  dis- 
charged out  of  the  custody  of  the  Sheriff  of  Middlesex, 
upon  entering  a  common  appearance,  on  the  ground  that 
the  affidavit  was  defective  in  not  stating  that  the  goods 
were  sold  and  delivered  by  the  plaintiff  to  the  defendant. 
The  learned  Serjeant  relied  on  the  case  of  Fenian  v. 
Ellis  {a)y  where  the  Court  held,  that  an  affidavit,  stating 
the  debt  to  be  for  goods  sold  and  appraised  to  the  de- 
fendant^ without  saying  by  the  plaintiff,  was  insufficient, 
and  they  would  not  allow  the  affidavit  to  be  amended. 

Mr.  Serjeant  Merewether  now  shewed  cause,  and  re- 
lied on  the  case  of  Hulton  v.  Eyre  (6),  where,  in  an  affida- 
vit for  money  paid  to  the  use  of  the  defendant,  it' was  held 
unnecessary  to  state  that  it  was  at  the  request  of  the 
defendant.  In  Symons  v.  Andrews  (c),  an  affidavit  stat- 
ing that  the  defendant  was  indebted  to  the  plaintiff  for 
money  paid,  and  wages  due  to  the  plaintiff,  for  his  servi- 
ces on  board  the  defendant's  ship,  was  deemed  sufficient, 
without  expressly  stating  that  the  debt  was  due  from  the 
defendant.  In  Coppinger  v.  Beaton  {d),  it  was  decided 
to  be  sufficient  to  state  that  the  defendant  was  indebted  to 
the  plaintiff  in  a  certain  sum,  for  money  had  and  received 
on  account  of  the  plaintiff,  without  adding,  received  by  the 
defendant.  In  Tidd's  Practice  {e),  it  is  said,  that  an  affi- 
davit made  by  a  married  woman,  that  the  defendant  was 
indebted  for  the  rent  of  lodgings,  and  for  money  lent  by  her 
to  the  defendant,  was  held  to  be  sufficient,  although  it  did 

(a)   1   Marsh.    535$    S.  C.  6  IbX;  S,  C.  nomine  Eyre  y,  Hulton, 

Taunt  1 92.  5  Taunt.  704 . 
(6)  1  Marsh.  315.  (<0  8  Term  Rep.  338. 

(r)  1  Marsh.  317;  S,  C.  5  Taunt.         (f)  9th  Edit.  184. 
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not  state  to  whom  the  lodgings  were  let,  and  the  person  1829. 
making  the  affidavit  was  herself  incapable  of  lending 
money,  for  that  she  might  have  lent  it  as  agent  to  her 
husband  (a).  Here,  the  plaintiff  has  sworn  positively  that 
the  defendant*  is  indebted  to  him,  and  the  affidavit  is 
sufficiently  certain  to  support  an  indictment  for  perjury 
if  the  goods  were  not  delivered  to  the  defendant  on  ac- 
count of  the  plaintiff.  Although  a  debt  must  be  sworn  to 
positively,  in  order  to  hold  a  party  to  bail,  yet  the  person 
making  the  affidavit  is  not  to  be  involved  in  nice  subtleties; 
andi  although  in  Fenton  v.  £//m,  it  was  held  necessary 
to  state  that  the  goods  were  sold  by  the  plaintiffs  yet  the 
ease  of  Coppinger  v.  Beatson  was  not  adverted  to,  where 
the  Court  of  King's  Bench  said,  that  no  precise  form  of 
words  was  required  to  be  used  in  an  affidavit  to  hold  to 
bail;  that  it  was  sufficient  to  allege  that  the  defendant  is 
indebted  to  the  plaintiff  in  a  certain  sum  of  money,  speci- 
fying the  cause  of  action ;  and  that  the  Court  sought  not 
to  entangle  the  suitors  in  unnecessary  niceties. 

Mr.  Serjeant  £•  Lawes,  in  support  of  the  rule,  was 
stopped  by  the  Court. 

Lord' Chief  Justice  Tindal. — The  case  of  Fenton  v. 
Ellis,  which  was  decided  in  this  Court,  is  precisely  in 
point,  in  which  it  was  determined,  that  an  affidavit  stating 
that  the  defendant  was  indebted  to  the  plaintiff  in  a  cer- 
tain sum  for  goods  sold  and  appraised  to  the  defendant, 
^thout  stating  6y  the  plaintiff,  was  insufficient.  With  such 
a  decision  uncontradicted  and  unimpugned,  it  is  useless 
to  go  into  further  reasoning  on  the  subject. 

The  rest  of  the  Court  concurring — 

Rule  absolute  (£). 

(a)  T.  T.  40  Geo.  3,  K.  B.  315 ;  Balbi  y.  Batley,  6  Taunt  25 ; 

(6)  See  Ferks  v.  Severn,  7  East,  Brawn  y.  Gamier,  6  Taunt.  389 ; 

l94;  Cathrmo  v.  Hagger,  8  East,  S.  C.  2  Marsh.  83. 
106;  Taylor  ▼.  Farbe$,  11  East, 
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1829. 

Friday, 
June  26M. 

Where  the  de- 
fendant became 
bankrupt  after 
action  brought, 
the  Court  en- 
larged the  time 
for  him  to  sur- 
render in  dis- 
charge of  his 
bail,  until  a 
fortnight  after 
be  had  finished 
his  last  exami- 
nation. 


Stead  r.  Yates. 

A.  RULE  wasi  on  a  former  day  in  this  Termi  obtained 
by  Mr.  Serjeant  Jones,  calling  on  the  plaintiff  to  shew 
cause  why  the  time  for  the  defendant  to  surrender  him- 
self in  discharge  of  his  bail  should  not  be  enlarged  until 
one  month  next  after  his  last  examination  under  a  com- 
mission of  bankrupt,  which  had  been  issued  against  him, 
and  which  examination  was  fixed  for  the  28th  instant. 

Mr.  Serjeant  Cross  now  shewed  cause,  and  submitted 
that  the  defendant  could  not  be  entitled  to  have  the  time 
for  his  surrender  enlarged  as  prayed ;  that  the  commis- 
sioners might  adjourn  from  time  to  time;  and  that,  under 
the  statute  6  Geo*  4,  c.  16,  they  might  postpone  the  final 
examination  for  three  months ;  and  that  during  that  in- 
terval the  bail  might  become  bankrupts. 

Mr.  Serjeant  Jones,  in  support  of  his  rule,  after  stating 
that  the  proceedings  under  the  commission  were  instituted 
and  carrying  on  in  Yorkshire —  , 

The  Court  said,  that  they  considered  a  month  to  be 
unreasonable,  and  referred  to  the  case  of  Crump  v.  Tay 
lor  (a),  where  the  Court  of  Exchequer  enlarged  the  time 
for  the  surrender  of  a  bankrupt,  charged  in  execution  in 
discharge  of  his  bail,  to  a  fortnight  after  his  last  exami- 
nation. In  Glendining  v.  Robinson  (&),  the  application 
was,  that  the  bail  might  have  a  week's  time  to  ren- 
der the  defendant,  who  had  become  bankrupt,  from  tbe 
day  of  his  last  examination.  And  in  Narres  v.  Glos^ 
sop  (c),  the  Court  required  an  affidavit,  stating  that  the 


(fl)  1  Price,  74. 


(h)  1  Taunt.  320.  (c)  2  Chit.  Rep.  101. 
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application  was  made  by  the  bail ;  and  in  ShenD  v.  Cash  (a),  1829. 
the  Court  refused  to  enlarge  the  time  for  the  bail  to  ren* 
der  their  principal  who  had  become  bankrupt,  as  the  affi- 
davit on  which  the  application  was  founded  did  not  state 
where  the  commission  was  sued  out,  or  the  residence  of 
the  commissioners* 

On  the  learned  Serjeant's  consenting  that  the  defend- 
ant should  render  himself  within  a  fortnight  after  his  final 

examination —  , 

Rule  absolute. 

(a)  4  Ding.  80. 


Hall  and  Another  v.  Cecil  Rix  and  John  Rix.  Fridajf, 

June  26M. 

J  HIS  was  an  action  of  assumpsit  by  the  plaintiffs  as  ifapftrtyon 
achool-mistresses.  for  work  and  labour  in  teaching  and  Jtg^S; 
instructing  two  of  the  defendants'  sisters.  action  of «- 

MMpn*i  admit 

At  the  trial,  before  Mr.  Justice  ParJCf  at  Westminster^  himMiftobe 
at  the  Sittings  after  the  last  Term,  the  plaintiffs  called  a  with  one  of  tbe 
writing  master,  who  attended  their  school,  and  who  stated,  fj^*^^^"^!^^ 
that  in  December ^  1826,  the  defendant,  Cecil  Rix,  had  a  admbtibie,  to 
conversation  with  him  respecting  the  plaintiffs'  establish-  on  which  the 
ment,  and  said  that  he,  in  conjunction  with  his  brother  ^^dT^^iuch 
George,  wished  to  place  their  sisters  there.     That  the  vritness  u  liable 

®   '  *  ^111^  contnbute  to 

witness  procured  a  prospectus,  or  terms  of  the  school,  the  costs  of  the 
which  he  shewed  the  defendant  Cecil  Rix,  whom  he  after-  ^uent^  has  " 
wards  met  at  the  plaintiffs'  house,  and  that  the  defendants'  f"/T1*!!f 

*  '  interest  in  the 

sisters  were  sent  to  the  school  in  February,  1827.  It  event  of  the 
also  appeared  that  the  defendant,  John  Rix,  and  his 
brother  George,  carried  on  the  business  of  coal  merchants, 
and  that  the  defendant  Cecil  was  clerk  to  a  coal  mer- 
chant. The  plaintiffs  delivered  their  school-bill,  making 
Cecil  and  George  Rix  their  debtors.      But  on  the  pro- 

VOL.  HI.  T 
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182^  duction  of  the  bill,  it  appeared  that  the  word  Cecily  at 
the  head  of  it,  had  been  struck  out,  and  c/bin  inserted 
in  its  stead. 

The  defendaots  called  their  brother  George  as  a  vit* 
ness,  and  on  his  stating  that  he  and  his  brother  Jain^ 
who  had  gone  to  America,  had  undertaken  to  educate 
their  sisters,  independently  of  Cedl,  who  had  no  funds 
to  do  so,  the  learned  Judge  rejected  his  testimonj,  on 
the  ground  that  he  had  admitted  himself  to  be  a  co« 
contractor,  and  consequently,  that  he  had  an  interest  in  the 
event  of  the  suit. 

The  Jury  found  a  verdict  for  the  plaintiffs,  for  41^, 
being  the  amount  of  the  school  bill,  after  deducting  for 
some  coals  which  had  been  furnished  by  the  defendant 
John  Rix,  and  his  brother  George,  to  the  plaintiffs. 

Mr.  Serjeant  Andrews,  in  the  last  Term,  obtcdned  a 
rule  nisi,  that  this  verdict  might  be  set  aside,  and  a  new 
trial  granted,  on  the  ground,  that  the  testimony  of  George 
Rix  had  been  improperly  rejected,  as  the  admission  made 
by  him,  that  he  was  to  pay  for  the  education  of  his  sisters 
conjointly  with  his  brother  John,  was  adverse  to  the  wit- 
ness's own  interest.  The  learned  Serjeant  produced 
affidavits  to  shew  that  the  substitution  of  the  word  John 
for  Cecil,  at  the  head  of  the  school  bill,  was  in  the  hand- 
writing of  one  of  the  plaintiffs. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  witness 
was  properly  rejected,  for  when  lie  stated  that  he  was 
jointly  liable  with  his  brother  John,  for  the  education  of 
their  sisters,  although  it  might  ultimately  be  against  his 
interest,  yet,  the  moment  he  admitted  that  he  was  a  co* 
contractor,  he  made  himself  liable  to  contribution  for  the 
debt  and  costs,  and  he  therefore  had  an  immediate  interest 
in  the  result  of  the  suit;  and  if  he  were  bound  to  contri- 
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Imte  in  eafte  the  plain tiflb  obtained  a  verdict  against  the  1829. 
defisndants,  he  had  an  interest  either  in  defeating  the  ac- 
tion altogether,  or  leaaening  the  damages;  and  the  fact  he 
was  called  upon  to  prove  was,  that  he  and  his  brother  John 
only  were  liable,  but  the  latter  having  left  the  country,  the 
defendant  Cecil  was  the  only  responsible  person,  and 
to  whom  alone  the  plaintiffs  looked  for  the  payment  of 
their  bilL  In  Jone^  v.  Brooke  (a),  in  an  action  by  an  in- 
dorsee against  the  acceptor  of  a  bill  of  exchange,  which 
had  bMn  accepted  for  the  accommodation  of  the  drawer,  it 
was  held  that  the  latter  was  riot  a  competent  witness  for 
the  defendant,  to  prove  that  the  holder  took  the  bill  for  an 
tBoriOus  consideration ;  on  the  ground,  that  the  witness  was 
interest^  to  defeat  the  action,  for  that,  if  the  holder  should 
socce^  against  the  acceptor,  the  latter  would  not  only  have 
a  right  of  action  against  the  drawer  for  the  principal  sum, 
but  also  for  all  damages,  which,  as  acceptor,  he  might  sus- 
tun  in  being  sued  upon  the  bill: — the  drawer  of  an  accom- 
■Kidation  bill  being  bound  to  indemnify  the  acceptor 
i^ainst  the  consequences  of  his  acceptance  for  the  draw- 
er's accommodation.  But  the  liability  to  the  costs  of  an 
action,  is  a  substantial  objection  to  the  competency  of  a 
iritness;  and,  however  indifferent  he  may  be  in  other  re- 
ipects  towards  either  party,  yet,  if  he  has  incurred  such  a 
KabiHty,  he  has  an  immediate  and  direct  interest  in  the 
erent  of  the  suit.  That  principle  was  established  In 
Qoodacre  v.  Breame  (6),  where,  in  an  action  of  assumpsit 
for  goods  sold  and  delivered,  the  plaintiff  having  proved 
the  sale  of  the  goods  to  the  defendant,  and  to  one  J.  S.^ 
who  were  partners  in  trade.  Lord  Kenyon  held,  that' 
J.  8.  could  not  be  a  witness  for  the  defendant,  to  prove 
that  the  goods  were  sold  to  himself,  and  that  the  defendant 
was  not  concerned  in  the  purchase,  except  as  the  servant  of 
J.  S;  for,  said  his  Lordship,  '^  by  discharging  the  defend- 

(ii)  4  Taont.  464.  (6)  Peake^s  N.  P.  Cm.  175.— 3r(l  edit.  232. 
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1829.  ant,  he  benefits  tiimself,  as  he  will  be  liable  to  pay  a  share 
of  the  costs  to  be  Tecovered  by  the  plaintiff!  In  Simons 
V.  Smith  (a),  which  was  an  action  for  the  non-performance 
of  a  contract  against  one  of  several  partners,  Lord  Chief 
Justice  Abbott  said :  that  one  partner  could  not  release 
another,  for  the  purpose  of  making  him  a  competent  wit- 
ness in  a  particular  action.  So,  in  Cheyne  v.  KoopM  {b), 
in  an  action  for  a  debt,  due  by  several  partners,  one  6f 
them  who  had  not  been  joined  in  the  action,  was  held  not 
to  be  a  competent  witness  for  the  defendant,  by  any  re- 
lease  from  him,  for  Lord  Ahafdey  said :  *^  the  partners  were 
all  bound  in  equity  to  contribute,  and  the  witness  would 
of  course  be  subjected  to  his  share.*'  So,  here,  when  the 
witness  George  Rix  admitted  that  he  was  a  co-contrac- 
tor with  one  of  the  defendants,  he  was  liable  to  the  costs 
of  the  action,  and  his  testimony  was  properly  excluded. 

Mr.  Serjeant  Andrews^  in  support  of  his  rule. — ^AI* 
though  it  has  been  said  that  the  witness,  George  Rix^ 
must  be  considered  as  a  co-contractor,  as  he  stated  that 
he  was  to  pay  for  the  education  of  his  sisters  conjointly 
with  his  brother  John^  yet,  the  defendant  Cecil  is  not 
liable  in  this  action,  as  he  was  merely  a  clerk  to  a  coal 
merchant;  and  it  must  be  inferred,  that  the  school-bill 
was  to  be  paid  by  John  and  George^  as  they  carried  on 
trade  in  partnership  as  coal  merchants,  and  had  delivered 
coals  to  the  plaintiffs  by  way  of  set  off*,  for  the  tuition  of 
their  sisters;  and  as  the  name  of  Cecil  was  substituted  for 
John  at  the  head  of  the  school-bill  by  one  of  the  plain- 
tiffs, the  Jury  might  properly  have  inferred,  that  the  credit 
was  given  to  John  and  George^  independently  of  the  tes- 
timony of  the  latter. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  the 
witness,  George  Rix,  was  properly  rejected.     A  Judge  at 

(a)  I  Ryan.  &  Mood.  29.  {b)  4  Esp.  Rep.  1 12. 
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Nisi  Prims  can  only  determine  whether  the  testimony  of  1829. 
a  witness  be  admissible  or  not^  when  he  ascertains  the  fact 
soch  witness  is  called  upon  to  prove;  and  when  George 
Rix  said,  that  he  was  liable  in  conjunction  witii  his  brother 
Johuj  who  was  one  of  the  defendants,  for  the  education  of 
their  sisters,  he  admitted  that  he  was  a  co-contractor,  and 
as  such,  it  is  quite  clear  that  he  would  be  liable  to  contri- 
bute to  the  defendants  towards  the  xosts  of  this  action ; 
and  it  is  an  established  principle,  deducible  from  the 
cases  to  which  we  have  been  referred,  that  persons  liable 
to  the  costs  of  the  action  have  an  immediate  interest  in 
the  event,  and  therefore  are  not  competent  witnesses. 

Mr.  Justice  Park.— I  was  most  anxious  to  have  this 
case  re-considered,  and  I  entertain  the  same  opinion  I 
formed  at  the  trial,  vix.  that  the  defendant's  brother, 
Georg0  Rix,  was  not  admissible  as  a  witness,  as  he  him- 
self admitted  that  he  was  a  co-contractor,  and  as  such 
he  is  liable  to  contribution  for  the  costs.  By  the  tes- 
timony of  the  writing  master,  the  defendant  Cecil  Rix 
said,  that  he  wished  to  place  his  sisters  in  some  school, 
and  that  he  went  to  the  plaintiff's  house,  where  his  sisters 
were  afterwards  sent. 

Mr.  Justice  Gaselee. — The  cases  to  which  we  have 
been  referred,  are  an  express  authority  to  shew,  that  a 
liability  to  contribute  to  the  costs  of  the  action  is  a  sub- 
stantial objection  to  the  competency  of  a  witness;  and 
here,  the  witness  expressly  stated,  that  he  was  a  co- 
contractor  with  one  of  the  defendants,  in  consequence  of 
which  such  liability  attached.  This  rule,  therefore, 
must  be — 

Discharged. 
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1829. 

Jw^^L       Henley  v.  The  Mayor  aad  Burgesses  of  Lyme  Regis. 

ht^i^^^^^*  XlilS  was  an  action  on  the  case,  in  which  the  pUuntilT 
tent,  granted      charged  the  defendants  with  negUgence  in  the  repair  of 

(o  the  mayor  11 

and  burgeVtet       "^^  WailS. 

of  Lyme  and  xhe  first  count  of  the  declaration  stated,  that  on  the  20ih 

their  tucoeMors,  ' 

the  borough,  of  June,  in  the  tenth  year  of  the  reign  of  Charles  the  first,  to 
otLymt,  with  wit,  at  the  parish  of  Lyme  Regis,  in  the  county  of  Dorset^ 
and^imSl^tia  ®"^  ^^^  ^**^  soTcreign,  by  his  certain  letters  patent,  duly 
10  the  same  be-  gealed  in  that  behalf,  after  reciting  as  therein  was  recited, 

longing;  and 

directed  that  did  for  himself,  his  heirs  and  successors  (amongst  other 

bot^M^t]^^  things),  give,  grant,  and  confirm  to  the  mayor  and  bur^ 

Soirid"^^^"'  5"^**^*  ^/  Lyme  Regis,  and  their  successors,  the  boro^igh 

own  cosu  repair  or  towu  of  Lyme  Rcgis;  and  also  all  that  the  fimildimg 

quay,  and  all  Called  the  pier,  quay,  or  cob  of  Lyme  Regis ;  with  all  and 

wiulin  St  bo-  ^g^^^  l^c  liberties,  privileges,  prints,  franchises,  and 

roughi'-Heid,  immunities  to  the  same  town,  or  to  the  said  pier,  smay,  or 

that  an  mdiTi-  ,  .  .  «-       »  i      iy » 

dual  who  had  cob,  in  any^wise  howsoeper  belonging  or  appertaining  : — lo 
juryTomthc"'  havc,  hold,  and  enjoy  the  aforesaid  borough  or  town;  wdl 
of  r^  ^' mi^r  ^^'  ^'  ^^^^  ^^^  building  aforesaid,  called  the  pier,  quqPa 
roainuin  an  ac-  or  cob  of  Lyme  Regis,  with  all  and  singular  the  libeitieSf 

tion  on  the  case    «         1.  .   .»  ,    .  -a*  x       ^i.         i»  • « 

against  the  cor-  franchises,  pnvil^ges,  and  immunities,  to  the  aKMresaid 
recw^i^'of'd^*  mayor  and  burgesses  of  the  borough  aforesaid,  and  their 
mages  in  con-     succcssors,  to  the  Only  and  proper  use  and  behalf  of  them 

sequence  of  such  1  T  i»    1       1 

non-repair.        the  same  mayor  and  burgesses  of  the  borough  aforesiod, 

and  their  successors,  in  fee  farm  for  ever;  yielding  of  ise 
iarm  to  our  said  late  King  Charles  the  first,  his  heirs  wd 
successors,  of  and  for  the  aforesaid  borough  or  towo,  wiUv 
its  Uberties  and  franchises,  as  in  the  said  letters  patent  VX 
that  behalf  mentioned;  and  our  said  late  sovereign  Kii^ 
Charles  the  first,  did  further,  of  his  abundant  special  grace, 
and  of  his  certain  knowledge  and  mere  motion,  for  him- 
self, his  heirs,  and  successors,  pardon,  remise,  and  release 
to  the  same  mayor  and  burgesses  of  the  borough  or  town 
aforesaid,  and  their  successors  for  ever,  twenty-seven 
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uiark9,  pareel  of  thirly-two  marks  of  the  fanii  of  the  said         1829. 

borough  and  the  liberties  thereof,  anciently  by  letters  pa«>       ^ 

tent,  or  in  any  other  manner,  due;  and  did  direct  that  the  v. 

aforeaaid  laayor  and  burgesses  of  the  borough  of  Lyme    Lnic  Klois. 

afbreaaidy    and   their  auccessorsi    all  and  singular  the 

bmildingSy  banks,  sea-^kares,  and  all  other  mounda  and 

ditclnea  within  the  aforesaid  borough  of  Lyme^  or  to  the 

atbreaaid  borough  in  any-wise  belong^1gy  or  appertaining, 

or  situate  between  the  same  borough  and  the  sea,  and 

also  the  said  building  there  called  the  pier,  quay,  or  thd 

cob,  at  ikeir  own  costs  and  expences^  tkeneefortki  from 

tiflse  to  tiaoe  for  ever,  should  well  and  sufficiently  repair, 

laaintMi,  and  support,  as  often  as  it  should  be  necessary 

or  expedient;  and  further,  did  grant  to  the  ailsresaid 

nayor  and  burgesses  of  the  borough  aforesaid,  and  their 

suecessors,  that  the  nuiyor  of  the  same  borough  for  the 

tiase  being,  for  ever  thereafter,  should  be  clerk  of  the 

Market  within  the  borough  or  town  aforesaid,  and  the  It- 

berttes  and  predncts  of  the  same  \  and  that  the  nmyor  of 

the  borough  aforesaid,  for  the  time  being,  should  do  and 

eiecute,  and  might  and  should  be  able  to  do  and  execute 

there  for  ever,  all  and  whatsoever  to  the  office  of  clerk  of 

the  aaarket  of  otir  said  late  King  Charles  the  first's  house'* 

hold  there  pertained  to  be  done  aad  performed ;,  so,  never-^ 

tbeless,  that  the  clerk  of  the  market  of  oar  said  late  King 

Charles  tbe  first's  household  for  the  time  being,  together 

with  tlie  aforesaid  mayor  for  the  time  being,  might  exer- 

eise  the  office  above  said,  and  intromit  when  he  would  to 

do  any  thing  which  pertained  to  the  office  of  clerk  of  the 

Biarket  there,  iu  the  borough  aforesaid,  and  tbe  Kbcrties 

and  precinets  of  tbe  same :  and  further,  our  said  lato  King 

Charles'  the  first,  for  himself,  and  his  heirs  and  successors, 

did,,  by  bis  said  lettera  patent,  give  and  grant  to*  the  said 

nayor  and  burgesses  of  the  borough  and  town  aforesaid, 

and  their  successors,i  all  and  singular  the  fines,  amercia- 
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1829.  mentSy  and  sums  of  money  before  the  said  clerk  of  thd 
Hbnley  market  of  the  town  or  borough  aforesaid,  or  the  clerk  of 
The  *u  or  of  ^^  market  of  the  said  late  King  Charles  the  first,  or  his 
LtWb  REoif.  deputy,  by  either  or  any  of  the  inhabitants  of  the  borough 
or  town  aforesaid,  after  the  date  and  making  of  the  said 
letters  patent,  forfeited,  or  thereafter  to  be  forfeited  and 
assessed  in  the  same  borough: — to  have  and  enjoy  to  the 
same  mayor  and  burgesses  of  the  borough  aforesaid,  and 
their  successors,  to  the  use  of  the  aforesaid  mayor  and 
burgesses,  and  their  successors  for  ever,  of  the  said  late 
King  Charles  the  first's  gift,  without  account,  or  any  other 
thing  for  the  same  to  our  said  late  King  Charles  the  first, 
his  heirs  or  successors,  in  any-wise  howsoever  to  be  ren^ 
dered  or  paid,  and  to  be  levied  by  their  own  servants  and 
ministers,  without  estreats  thereof,  to  be  sent  to  the  Ex* 
chequer  of  our  said  late  King  Charles  the  first.  And, 
moreover,  of  his  more  ample  special  grace,  and  of  hia  cer- 
tain knowledge  and  mere  motion,  our  said  late  King 
Charles  the  first,  did  will,  and,  by  letters  patent,  did  for 
himself,  his  heirs  and  successors,  give  and  grant  to  the 
said  mayor  and  burgesses  of  the  borough  aforesaid,  and 
their  successors,  full  power,  authority,  and  licence,  firom 
time  to  time  for  ever,  to  dig  stones  and  rocks  in  any  places 
whatsoever  within  the  borough  and  parish  of  the  town 
aforesaid,  out  of  the  sea  and  on  the  sea  shore,  in  the 
borough  and  parish  aforesaid,  adjoining  to  the  said  borough 
or  town,  for  the  reparation  and  amendment  of  the  port  and 
building  aforesaid,  called  the  pier,  quay,  or  cob,  and  other 
necessary  reparations  and  common  works  of  the  same 
town  and  borough,  and  belonging  and  appertaining  to  the 
building  aforesaid ;  and,  our  said  late  King  Charles  the  first 
did  also,  by  his  said  letters  patent,  will  and  grant  to  the 
aforesaid  mayor  and  burgesses  of  the  borough  aforesaid, 
and  their  successors,  that  the  same  mayor  and  burgesses 
and  their  successors,  should  have,  hold,  use,  and  enjoy, 
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and  might  and  should  be  able,  fully,  freely,  and  entirely         1829. 
to  have,  hold,  use,  and  enjoy  for  ever,  all  the  liberties,       hbmlit 
firee  customs,  privileges,  authorities,  acquittances,  and  v. 

licences  aforesaid,  according  to  the  tenor  and  effect  of  the  ltmr  Rmis. 
said  letters  patent,  without  the  let  or  impediment  of  the 
said  late  King  Charles  the  first,  his  heirs  or  successors 
whomsoever,  our  said  late  King  Charles  the  first  willing 
not  that  the  same  mayor  and  burgesses  and  inhabitants 
of  the  borough  or  town  aforesaid,  or  either  or  any  of 
them,  by  reason  of  the  premises,  or  either  or  any  of  them, 
should  be  thereof  hindered,  molested,  aggrieved,  or 
vexed,  or  in  any  thing  disturbed  by  him  the  said  late 
King  Charles  the  first,  or  by  his  heirs,  or  his  or  their  jus-* 
tices,  sheriflfs,  escheators,  or  other  the  bailiffs  or  ministers 
of  the  said  late  King  Charles  the  first,  his  heirs  or  suc- 
cenors  whomsoever;  which  said  letters  patent,  the  mayor 
and  burgesses  of  the  borough  aforesaid,  afterwards,  to 
wit,  on  the  same  day  aforesaid,  to  wit,  at  Lyme  Regis  afore- 
said,  in  the  county  aforesaid,  duly  accepted,  and  the  same 
thence  hitherto  have  been  and  still  are  one  of  the  govern- 
ing  charters  of  the  said  borough,  to  wit,  at  Lyme  Regis 
aforesaid.  And  the  plaintiff*  further  said,  that  the  said 
mayor  and  burgesses,  from  the  time  of  their  acceptance  of 
the  said  letters  patent,  hitherto,  have  had,  held,  received,  and 
enjoyed,  all  the  benefits,  profits,  and  advantages  granted 
to  them  by  such  letters  patent  as  aforesaid,  to  wit,  at 
Lyme  Regis  aforesaid,  in  the  county  aforesaid.  That, 
before  and  at  the  time  of  the  committing  of  the  grievances 
by  the  defendants  as  thereinafter  next  mentioned,  the 
plaintifiT was  lawfully  possessed  of  and  in  divers,  to  wit,  five 
messuages,  five  cottages,  five  buildings,  and  divers,  to  wit, 
twenty  closes  of  land,  with  the  appurtenances,  situate  and 
being  in  the  county  aforesaid,  to  wit,  in  the  borough  of 
Lyme  Regis  aforesaid.  That,  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  defendants  as  therein- 
after next  mentioned,  divers,  to  wit,  five  other  messuages,  five 
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1839.        Other  cottages,  five  other  buildings,  and  divers,  to  wit, 
^  ^^  ^       twenty  closes  of  other  land,  with  the  appurtenances,  si- 
o«  tuate  and  being  in  the  county  aforesaid,  to  wit,  in  the 

Lymb  R£6i«.    borough  of  Ljftne  Regis  aforesaid,  were  in  the  posses- 
sion and  occupation  of  divers  persons  as  tenants  thereof 
respectively  to  the  plaintiff,  the  reversion  thereof  then 
and  still  belonging  to  the  plaintiff,  to  wit,  at  the  bo- 
rough of  Lyme  Regis  aforesaid,  in  the  county  aforesaid, 
all  which  said  several  messuages,  cottages,  buildings,  and 
closes  of  land,  with  the  appurtenances,  before  and  at  the 
times  of  the  committing  of  the  several  grievances  by  the 
defendants  as  thereinafter  next  mentioned^  were  abutting 
on  or  near  the  sea-shore  there,  to  wit,  at  the  borou|^ 
aforesaid,  in  the  county  aforesaid.     That,  before  and  al 
the  time  of  the  sealing  of  the  said  letters  patent,  and  the 
acceptance  thereof  as  aforesaid,  by  the  said  mayor  and  bur* 
gesses;  and  also,  at  the  time  of  the  committing  of  the  se- 
veral grievances  by  the  defendants  as  thereinafter  next 
mentioned,  divers,  to  wit,  ten  buildings,  ten  banks,  ten  sear 
shores,  and  ten  mounds,  had  been,  and  were  then  respee* 
tively  standing  and  being  withm  the  borough  of  Lym€ 
Regis  aforesaid;  and  divers,  to  wit,  ten  other  buildngs,  tea 
other  banks,  ten  other  sea-shores,  and  ten  other  mounds, 
had  been,  and  respectively  were  belonging  and  appertain- 
ing to  the  said  borough;  and  divers^  to  wit,  ten  othor  buiUU 
ings,  ten  other  banks,  ten  other  sea-shores,  and  ten  other 
mounds  had  been,  and  were  at  those  times  respectively 
standing  and  being  and  situate  between  the  said  IxMroiigh 
and  the  sea,  to  wit,  in  the  borough  aforesaid,  in  the  county 
aforesaid;  all  which  said  buildings,  banks,  and  sea-ihoraif 
and  mounds  respectively,  at  the  times  of  the-  coBUtttliag 
of  the  several  grievances  by  the  defendanta  as:  therein* 
after  next  mentioned,,  were  near  to,  and  then  and  there 
constituted  and  farmed,  and  were  a  protection  and  safi^ 
guard,  and  still  of  right  ought  to  form  and  be  a  pvoteetien 
and  safeguard  to  tlie  said  several  messuages,   cottages^ 
buildings,  and  closes  of  land  of  the  plaintiff,  with  the^p' 
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purienaneei  aforesaid,  and  then  and  there  have  hindered         1829. 
and  prevented^  and  still  of  right  ought  to  hinder  and  pre-  " 

Tentj  the  sea,  and  the  wares  and  waters  thereof,  from  v- 

nmning  or  flowing  on,  upon,  against,  or  oyer  the  said  i«Yiifi^«if. 
seTeral  messuages,  cottages,  buildings,  and  closes  of  land 
last  aforesaid;  and  all  which  buildings,  banks,  sea-^shores, 
aod  mounds,  the  defendanta,  at  the  times  of  the  commit- 
ting of  Ae  several  grievances  by  them  as  thereinafket 
next  mentioned,  were,  under  and  by  virtue  and  in  pursu- 
ance of  the  aforesaid  letters  patent,  and  the  acceptance 
thereof  as  aforesaid,  Uabfe  to,  and  ought  at  their  own  pro- 
per costs  and  charges,  well  and  suflBciently  to  have  re- 
paired, maintained,  and  supported,  and  still  are  liablo  to, 
and  ought,  at  their  own  proper  costs  and  charges,  ihXL 
and  sufficiently  to  repair,  maintain,  and  support,  when  and 
80  often  as  it  should  or  might  have  been,  or  shall  or  may 
be  necessary  or  expedient  so  to  do,  so  as  to  prevent 
damage  or  injury  to  the  said  messuages,  cottages,  builcl- 
lags,  and  closes  of  the  plaintiff,  by  the  sea,  or  the  waves 
or  waters  thereof,  to  wit,  at  the  borough  aforesaid,  in 
the  county  aforesaid.^^  Yet^  the  defendants,  welt  knowing 
the  premises,  and  not  regarding  the  said  letters  patenl,^ 
or  tbeir  duty  in  that  behalf,  but  contriving,  and  wrong- 
futty  and  unjustly  intending,  to  injure,  pre}udice  and  ag- 
grieve the  plaintiff,  and  to  deprive  him  of  the  use  and  be- 
nefit of  bis  several  messuages,  cottages,  buildings  and 
closes  first  above-mentioned ;  and  also,  to  injure,  preju- 
dice and  aggrieve  htm  the  plaintiff,  in  his  reversionary 
interest  of  and  ia  the  said  messuages,  cottages,  buildings 
and  closes  secondly  above-mentioned,  so  being  in  the  po»- 
sBssioB  and  occupation  of  the  said  persons  as  tenants 
thereof  to  him  the  plaintiff  as  aforesaid,  in  which  he  the 
^intiff  was  so  interested  as  aforesaid,  theretof<()re,  to 
wit,  on  the  1st  day  of  January^  18^1,  and  from  thence 
for  a  long  space  of  time,  to  wit,  continually  until  the  com- 
mencement of  this  suit,  to  wit,  at  the  borough  aforesaid, 
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in  the  county  aforesaid,  wrongfully  and  unjustly  suffered 
and  permitted  the  said  buildings,  banks,  sea-shores,  and 
mounds,  to  be  and  continue,  and  the  same,  during  ail  the 
time  aforesaid,  were  ruinous,  prostrate,  fallen  down, 
washed  down,  out  of  repair,  and  in  great  decay,  for  want 
of  due,  needful,  proper  and  necessary  repairing,  main- 
taining and  supporting  the  same,  to  wit,  at  the  borough 
aforesaid  in  the  county  aforesaid,  by  means  of  which  said 
several  premises,  the  sea,  and  the  waves  and  waters  thereof, 
afterwards,  to  wit,  on  the  said  1st  January ^  1821,  and  on 
divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  suit,  to  wit,  at  the  borough  afore- 
said, in  the  county  aforesaid,  ran  and  flowed  with  great  force 
and  violence,  in,  upon,  under,  over,  and  against  the  said  se- 
veral messuages,  cottages,  buildings,  and  closes  of  the  plain* 
tiff,  and  in  which  he  was  so  intercstedasaforesaid,  and  there- 
by then  and  there  greatly  inundated,  damaged,  injured,  un« 
dermined,  washed  down,  beat  down,  prostrated,  levelled, 
and  destroyed  the  said  several  messuages,  cottages,  and 
buildings,  and  the  materials  of  the  same  messuages,  cotta- 
ges, and  buildings,  together  with  divers,  to  wit,  ten  thou- 
sand cart  loads  of  the  earth  and  soil,  and  divers,  to  wit,  five 
acres  of  the  said  several  closes,  were  washed  and  cieurried 
away,  to  wit,  at  the  borough  aforesaid,  in  the  county 
aforesaid.  By  means  of  which  said  several  premises,  the 
plaintiff  not  only  lost  and  was  deprived  of  the  use,  benefit, 
and  enjoyment  of  his  said  messuages,  cottages,  buildings, 
and  closes  in  that  count  first  above-mentioned,  but  was  also 
thereby  then  and  there  greatly  injured,  prejudiced  and 
aggrieved  in  his  reversionary  estate  and  interest  of  and 
in  the  said  several  messuages,  cottages,  buildings,  and 
closes  in  that  count  secondly  above-mentioned,  so  being 
in  the  possession  and  occupation  of  the  said  persons  as 
tenants  thereof  to  the  plaintiff  as  aforesaid,  and  in  which 
the  plaintiff  was  so  interested  as  aforesaid ;  and  the  plain- 
tiff had  been  and  was,  by  means  of  the  premises  afore- 
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saidy  otherwise  greatly  injured  and  damnified,  to  wit,  at 
the  borough  aforesaici,  in  the  county  aforesaid. 

The  second  count  stated,  that  Charles  the  first,  by  his 
letters  patent,  after  reciting  as  therein  is  recited,  and 
after,  among  other  things,  giving  and  granting  to  the 
mayor  and  burgesses  of  the  said  borough  certain  privi- 
leges and  advantages,  did  direct  that  the  said  mayor  and 
burgesses,  and  their  successors,  should  from  time  to  time 
for  ever,  when  it  was  necessary  or  expedient,  repair,  at 
Aeir  own  costs,  all  the  buildings,  banks,  sea-shores,  and 
other  mounds,  to  the  borough  belonging  or  appertaining, 
or  situate  between  the  borough  and  the  sea;  which 
said  last-mentioned  letters  patent,  the  defendants  aftier- 
wards,  to  wit,  on  the  said  SOth  June^  at  the  borough 
aforesaid,  in  the  county  aforesaid, duly  accepted;  that  the 
plaintiff,  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defendants,  as  thereinafter  mentioned, 
was  lawfully  possessed  of  divers,  to  wit,  five  other  messua- 
g^,  five  other  cottages,  five  other  buildings,  and  twenty 
other  closes  of  lands,  with  the  appurtenances;  and  that  di- 
vers, to  wit,  five  other  messuages,  five  other  cottages,  five 
other  buildings,  and  divers,  to  wit,  twenty  closes  of  other 
land,  were  in  the  possession  and  occupation  of  divers  ten- 
ants to  the  plaintiff,  the  reversion  thereof  being  in  the 
plaintiff;  all  which  messuages,  cottages,  &c.  &c.,  were 
abutting  on  or  near  the  sea-shore ;  as  in  the  first  count. 

The  plaintiff  then  averred,  that  before,  and  at  the  time 
of  the  sealing  of  the  said  letters  patent,  and  the  accept- 
ance thereof  by  the  said  mayor  and  burgesses,  divers,  to 
wit,  ten  buildings,  ten  banks,  &c.  &c.,  had  been  and  were 
respectively  standing  and  being  within,  and  belonging 
and  appertaining  to  the  said  borough,  and  all  which 
buildings,  banks,  &c.  &c.,  constituted  and  formed,  and 
were  a  protection  and  safeguard  to  the  messuages, 
&c.,  of  the  plaintiff,  and  hindered  and  prevented,  and 
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1829.        still  of  right  ought  to  hinder  and  prevent  the  sea,  &c., 
Henley       ^^^  running  or  flowing  on  or  over  the  said  several  nesi- 
«.  suftgess  &€.,  an  which  buildings,  banks,  &e.,  the  defend- 

Lviis  RBGn.  tints,  at  the  time  of  the  committing  df  the  several  grieve 
ances  by  them  as  thereinafter  next  mentioned,  were  under 
and  by  virtue  and  in  pursuance  of  the  aforesaid  ktters 
patent,  and  the  acceptance  thereof  as  aforesaid,  liable  to, 
and  ought  at  their  own  proper  costs  and  charges,  well  and 
sufficiently  to  have  repaired,  maintained,  and  supported, 
and  still  are  liable,  and  ought,  at  their  oWn  proper  costs 
and  charges,  well  and  sufficiently  to  repair,  when  and  so 
often  as  it  should  or  might  be  necessary  or  expedient  so 
to  do.  The  second  count  concluded  by  assigning  a  breach 
by  the  defendants*  suffering  and  permitting  the  buildings, 
banks,  &c.  to  be  ruinous  and  out  of  repair,  as  in  the  first 
count* 

The  third  and  fourth  counts  charged  the  defendants 
with  a  liability  to  repair  the  walls  by  prescription;  and 
the  fifth,  ratione  te^urts.    Plea — Not  Guilty, 

At  the  trial,  before  Mr.  Justice  Litiledale,  at  the  Spring 
Assises,  at  Dorchester,  18S8,  after  the  evidence  on  be^ 
half  of  the  plaintiff  had  been  closed,  the  learned  Judge  in« 
timated  an  opinion,  that  he  could  not  be  entitled  to  re* 
cover  on  the  three  last  counts;  upon  which  it  was  agreed 
by  the  counsel  upon  both  sides,  that  a  verdict  should  be 
entered  for  the  plaintiff  on  the  first  and  second  counts, 
which  charged  the  defendants  under  the  charter,  and  the 
Jury  were  discharged  as  to  the  other  three. 

Mr.  Serjeant  Merewether,  in  Easter  Term,  ISSS,  ob^ 
tained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why 
the  judgment  should  not  be  arrested  on  the  first  and  se» 
cond  counts,  on  the  ground  that  the  action  could  not  be 
maintained — First,  because  the  obligation  of  the  defendants 
to  repair  the  banks  in  question  being  imposed  by  the  char- 
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terorletters  patent  of  King  GfaN'i^  the  first,  theCrownalone 
could  take  advantage  of  a  breach  of  either  of  the  conditions 
of  such  charter;  and  that,  if  the  mayor  and  burgesses  of 
Ljfwte  USMl  to  repair  the  pier,  or  cob,  or  banks,  the  let* 
ttrs  patent  might  be  repealed  by  scire  facicu,  so  as  to  re- 
fesi  the  original  right  in  tlie  Crown.   Secondly ^  that,  as  the 
plaintiff  was  a  mere  stranger  to  the  instrument,  he  could 
not  aTail  himself  of  a  breach  of  the  condition  to  repair,  as 
he  could  claim  no  right  under  or  by  virtue  of  the  charter. 
And  LoMiljff  that  although  an  indiyidnal  might  maintain 
sn  action  against  a  pnUic  officer,  for  the  neglect  of  a  duty 
which  such  individual  might  call  on  the  officer  to  perform 
of  common  rights  and  without  any  grant,  yet,  that  where  a 
penon  could  never  have  obtained  a  given  benefit,  except 
u  reauking  to  him  incidentally  from  a  contract  between 
the  Crown  and  its  grantees,  the  loss  of  that  benefit  was 
not  a  sufficient  injury  for  which  he  could  claim  redress  in 
ssj  species  of  action*  There  is  a  wide  dbtinction  between 
nisfeasance  and  non-feasance,  the  one  being  the  improper 
performance  of  some  act  which  might  lawfully  be  done, 
the  other  the  omission  of  some  act  which  the  party  is 
bound  or  ought  to  perform ;  and  although  in  the  case  of  The 
Queen  v.  The  Inhabitants  of  Stretford{a),  Lord  Chief  Jus- 
tice Hok  cited  DuneomUs  case  (6),  to  shew  that  inclosing 
the  land  next  adjoining  to  a  highway,  would  draw  upon 
the  owner  of  the  land  the  charge  of  repairing  the  highway ; 
yet,  here,  the  plaintiff  could  not  compel  the  corporation 
to  repair  the  banks  in  question,  as  they  held  the  land  by 
grant  or  charter  from  the  King,  to  which  the  plaintiff  was 
no  party.     It  was  incumbent  on  the  plaintiff  to  shew  a 
special  reason  why  the  corporation  ought  to  repair,  as 
they  are  not  bound  to  do  so  of  common  right;  Tenant  v. 
Qoldwin  (c);  and  in  the  Mayor  of  Lynn  v.  Turner  (in 
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error)  (a),  the  plaintifFalleged^  that  the  corporation  had  from 
time  immemorial  been  used  to  repair  a  certain  creek.  They 
werCi  therefore^  bound  by  prescription,  which  might  be 
the  condition  on  which  they  received  their  charter.  At  all 
events,  the  defendants  cannot  be  deemed  liable  to  repair, 
unless  they  have  funds  for  that  purpose,  which  the  plain* 
tiff  has  neither  alleged  nor  proved;  and  the  banks  in  ques- 
tion cannot  be  considered  as  adjoining  to  or  protecting  a 
highway,  nor  can  the  plaintiff  have  any  just  cause  of  com* 
plaint,  as  he  has  no  interest  whatever  in  the  charter,  by 
virtue  of  which  alone  the  property  is  vested  in  the  defend- 
ants. 


Mr.  Serjeant  Wilde,  in  Triniiy  Term,  18S8,  shewed 
cause. — The  main  ground  of  objection  is,  that  the  plain- 
tiff, as  an  individual,  has  no  remedy  against  the  defend- 
ants for  the  non-performance  of  a  supposed  or  alleged 
duty  cast  upon  them  by  the  charter,  as  he  is  a  perfect 
stranger  to  the  deed,  and  therefore  can  claim  no  right 
under  it.  But  the  defendants,  by  the  acceptance  of  the 
grant  from  the  Crown  by  the  then  mayor  and  bur- 
gesses of  Lyme,  upon  condition  of  repairing  and  main- 
taining the  sea-banks  and  the  pier  or  cob;  and  also, 
as  the  owners  and  occupiers  of  the  soil,  as  alleged  in  the 
first  count  of  the  declaration,  are  chargeable  with  the  re- 
pair of  such  banks,  raiione  tenurce;  and  if  any  individu- 
al sustain  an  injury  by  their  neglecting  to  repair,  he  is 
entitled  to  maintain  an  action  on  the  case  against  them 
for  such  non-repair,  which  clearly  amounts  to  non-feas- 
ance. It  must  be  assumed,  that  the  grant  is  profitable 
to  the  corporation,  and  the  defendants  still  continue 
in  possession  by  virtue  of  the  charter,  and  under  which 
they  are  chargeable  with  the  repairs.  If  an  individual 
sustain  a  personal  injury  by  the  breach  of  a  public  obliga- 
tion, for  instance,  for  the  non-repair  of  a  highway,  it  is  quite 

(a)  Cowp.  86. 
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dear  that  he  is  entitled  to  a  compensation  for  such  injury.         1829. 
In  Che  case  of  The  King  v.  Kerrisan  (a),  an  indictment       hbnlby 
charging  an  indiridual  with  the  repair  of  a  bridge,  by  »• 

«.  •  •     1     .  «  i»  "^"^  Mayor  of 

reason  of  his  being  owner  and  proprietor  of  a  certam    Lymb  Rkoii. 
MTigation,  was  held  not  to  be  equiTalent  to  charging  him 
nMeme  ienufw;  and  on  its  being  said  in  the  course  of 
the  argument,  that,  according  to  Hawkins  (b),  and  The 
Kimg  T.  SpiUer  (c),  the  words  raiione  ienurnt  are  equi- 
ralent  to  charging  the  individual  in  a  qt$e  estate — it  is 
a  concise  form,  importing  that  he  holds  the  land   on 
the  fl«rnce  of  repairing,  and  that  the  land  was  origi- 
nally granted  to  him  on   that  condition;    Lord  EUen" 
borough  aaked,  if  ownership  was  not  also  a  compendi- 
ous expression,  comprising  Uie  entire  interest  in  the  soil, 
•s  wen  as  the  tenure  upon  which  it  is  holden?    In  The 
King  V.  Kerrisan  {d),  where  certain  persons  and  their 
Sttcceseors  were  authorised  by  act  of  Parliament  to  make 
B  river  navigable,  by  virtue  of  which  they  cut  through 
a  highway,  and  rendered  it   impassable,   and  a  bridge 
was  built  over  the  cut,  over  which  the  public  passed, 
ind  which  had  been  repaired  by  the  proprietors  of  the 
navigation;  it  was  held  that  they,  and  not  the  county,  were 
liable  to  repair,  for  that  it  could  not  be  intended  that  the 
statute  meant  to  vary  the  rights  of  the  community,  and 
impose  upon  them  a  burthen  to  which  they  were  not  before 
liable,  for  that  equity  requires  that  he  who  reaps  the  pro- 
fit should  bare  the  burthen;    and  here,  from  the  facts 
alleged  in  the  declaration,  it  is  evident  that  the  defend- 
ants were  bound  to  repair  ratione  tenura;^  vix.  either  by 
virtue  of  the  charter,  or  by  the  ownership  or  occupation  of 
the  soil.   Public  rights  and  interests  must  be  protected  and 
tt|^ld  to  the  fullest  possible  extent.  Although  in  Russellv. 
The  Men  of  Devon  {e),  it  was  held,  that  an  action  on  the 

(a)  1  Mau.  &  Seiw.  435.  {d)  3  Mau.  &  Selw.  526. 

(6)  Pl.  Cr.  Book  1,  c.  76,  s.  8.  (e)  2  Term  Rep.  66?. 

(c)  Styles,  109. 

VOL.  III.  u 
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1829.  case  would  not  lie  by  an  individual  against  the  inhabitants 
Henley  of  a  county,  for  an  injury  sustained  by  the  former  in  con- 
M '  f  ^^^^^'^^^  of  ^  county  bridge  being  out  of  repair,  yet  that 
Ltmb  Regis,  case  was  decided  on  the  ground  that  the  defendants  were 
not  a  corporation;  for  Lord  Kenyon  said — "The  ques- 
tion iS|  whether  this  body  of  men,  who  are  sued  in  the 
present  action,  are  a  corporation,  or  qua  a  corporation, 
against  whom  such  an  action  can  be  maintained."  And 
Mr.  Justice  Ashhurst  said — ''  That  if  the  action  could  be 
sustained,  the  public  would  suffer  a  great  inconvenience^ 
for  that  if  damages  are  recoverable  against  the  county  at 
all  events,  they  must  be  levied  on  one  or  two  individuals 
who  have  no  means  whatever  of  reimbursing  themselves; 
for  if  they  were  to  bring  separate  actions  against  each 
individual  of  the  county  for  his  proportion,  it  is  better 
that  the  plaintiff  should  be  without  remedy."  That,  bow* 
ever,  cannot  apply  to  this  case,  as  the  defendants  are  part 
of  a  corporate  body,  duly  constituted  by  letters  patent, 
and  by  virtue  of  which  they  were  bound  to  repair.  In 
Popham  V.  The  Prior  of  Breamore  (a),  Hanke,  J.,  and 
Thime,  J.,  said:  ''If  he  who  ought  to  scour  a  ditch  does 
not  scour  it,  per  quod  my  land  is  surrounded,  an  action 
upon  the  case  lies."  In  Steinson  v.  HecUh  (6),  in  an  action 
on  the  case  for  toll  traverse,  it  was  objected  that  the 
action  was  only  for  a  non-feasance,  vix.  not  pajring,  for 
which  an  action  on  the  case  does  not  lie,  but  debt,  if 
any  toll  be  due: — to  which  it  was  answered,  that  the 
action  lies  without  shewing  the  title  or  the  consideration 
in  the  declaration,  and  several  authorities  were  there 
referred  to,  to  shew  that  case  lies  for  non-feasance; 
and,  among  others,  for  not  repairing  a  bridge  by  which 
I  am  to  pass.  No  distinction  can  be  drawn  between 
an  individual  and  a  corporation,  as  to  the  liability  to  re- 
pair.    In  Yielding  v.  Fay  (c),  it  was  held,  that  an  action 

(c)  1 1  Hen.  4,  83.  (h)  3  Lev.  400.  (c)  Cpo.  Eli«.  669. 
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on  the  case  Ues  agaiiifit  a  parson  for  not  keeping  a  bull  for         l^^* 
the  merease  of  (^tde  within  the  parish.     In  RoUe's  Abridge       Hbnlet 
memi  (a),  it  is  said^  for  negligence  in  non-feasance,  an  action  ^' 

upoo  the  case  Ues,  as,  if  he  who  ought  to  repair  a  bridge,  Ltmb  Rcoii. 
does  not  repair  it,  per  quod  it  falb,  an  action  upon  the 
case  lies  for  this  ;  and  1 1  Hen.  4,  83,  is  referred  to  as  an 
aadiority  in  support  of  that  doctrine.  But  it  is  said,  that 
the  plaintiff  is  a  stranger  to  the  grant  from  the  Crown,  and, 
therefore,  that  he  cannot  take  advantage  of  it  for  a  breach 
of  any  of  the  conditions  therein  contained.  But  a  grant 
firom  the  Crown  is  not  like  a  grant  from  a  subject ;  for  the 
former  must  be  construed  largely,  and  with  a  view  to  the 
interests  of  the  pubUc  whom  the  Crown  represents.  Re- 
servations for  the  benefit  of  the  pubUc  may  be  made  in 
grants  by  individuals  (6);  and  here,  the  grant  was  for  a  pub- 
He  pmrpose,  in  which  all  persons  have  an  interest;  and  it 
must  therefore  not  receive  the  same  construction  as  a  pri- 
fate  grant  or  charter.  In  Camyns's  Digest  (c),  it  is  said, 
that  an  action  upon  the  case  lies  against  him,  who  neglects 
to  do  that  which  by  law  he  ought  to  do: — and  a  number  of 
asdiorities  are  referred  to  in  support  of  that  position. 
Wheie,  therefore,  a  party  is  liable  to  perform  a  public 
duty,  if  he  neglect  to  do  so,  an  injury  sustained  by  an 
individual  for  a  neglect  of  such  duty,  may  be  made  the 
subject  of  an  action  upon  the  case.  In  Callis  on  Sew- 
ers (d),  it  is  said,  **  A  man  may  be  bound  by  his  cove- 
nant to  repair  a  wall,  bank,  sewer,  or  other  such  like  mat- 
ter, and  he  may  bind  himself  and  his  heirs  to  do  the  same ; 
but  yet  this  covenant  will  not  bind  his  heirs  after  his  death, 
unless  there  be  left  assets  in  fee  simple  to  descend  to  the 
said  heir  from  the  said  ancestor  which  made  the  covenant. 
But,  if  land  be  charged  therewithal  by  tenure  or  other- 


(a)  Vol.  ],  104,  pi.  1,2.  (c)  Tit.  Action  upon  the  case 

(b)  II  Hen.  7,  M.  12,  pi.  8,  for  negligence,  (A.  3). 
12  Hen.  7,  fol.  18.  (rf)  Ist  Edit.  90. 
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1829.  wtee,  as  a  charge  imposed  upon  land  by  preacripUon,  then 
the  said  lands  are  therewithal  chargeable  in  cujusemnfye 
manu9  devenerint; — quod  noia^**  Here,  the  King,  as  the 
L^B  Regib.  grantor,  made  a  reservation  on  behalf  of  the  public,  which 
is  a  good  consideration  for  the  grantees  to  repair,  and 
they  therefore  took  the  property^  subject  to  the  charge  or 
burthen  of  such  repairs^  and  as  their  successors  contJuue 
to  enjoy  it,  they  are  liable  to  any  uidiridual  who  may  sus-^ 
tain  an  injury  from  want  of  such  repairs.  In  the  csue  of 
The  Mayor  of  Lynn  t.  Tumer  (a),  which  was  an  action  on 
the  case  against  a  corporation,  for  not  repairing  and 
cleansing  a  creek  into  which  the  tide  of  the  sea  flowed 
and  reflowed ;  as  the  declaration  alleged  that  the  corpora* 
tion  had  from  time  immemorial  been  used  to  repair,  Lord 
Mansfield  said — *'  It  states,  therefore,  that  they  are  bound 
by  prescription,  and  it  might  be  the  very  condition  and 
terms  of  their  creation  or  charter/*  Here,  however,  the 
public  at  large  may  be  considered  as  having  an  interest  in 
the  grant,  as  it  is  of  a  pubUc  nature;  and  in  Greotly  t« 
Codling  (6),  it  was  held,  that  if  a  party  sustain  an  indivi- 
dual injury  or  inconvenience  by  the  obstruction  of  a  pulilic 
way,  he  may  maintain  an  action  on  the  case  against  the 
person  who  caused  the  obstruction*  In  Peter  v.  i&ii- 
dal(c)f  a  neglect  of  duty  on  the  part  of  the  owner  of  a 
ferry,  was  held  to  be  no  answer  to  an  action  on  the  case 
for  the  disturbance  of  the  ferry,  although  the  Crown 
might,  on  that  ground,  repeal  the  grant  by  scire  facias  or 
quo  warranto.  Here,  however,  the  Crown  have  not  in* 
terfered,  and  a  mere  neglect  by  tlic  defendants  to  repair 
the  walls,  will  not  deprive  them  of  their  claim  to  lolb* 
The  corporation  cannot  be  allowed  to  enjoy  all  the  ad* 
vantages  arising  from  the  grant,  witlH>ut  being  liaUe 
to  the  burthens  it  imposes  upon  them;   and,  although  it 


(a)  Cowp.  86.  Bing.  263. 

(//)  9  B.  Mo»>re.  489;  S.  C.  2  (c)  6  Barn,  &  Cress.  702i. 
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laay  be  said,  that  a  mandamus  might  lie  against  them  to         18^ 
compel  them  to  repair,  yet  that  would  not  afford  the  plain-       henlry 


redress  for  the  injury  he  has  individually  sustained*  «- 

f  The  Mayor  ni 

In  Payne  v.  Rogers  {a),  it  was  decided,  that  if  the  owner  Ltmjb  Reom. 
of  a  house  be  bound  to  repair  it,  he,  and  not  the  occu- 
pier, is  liable  to  an  action  on  the  case,  for  an  injury 
lustahied  by  a  stranger  from  the  want  of  repair }  and  here 
the  defendants  were  liable  to  repair  the  baidlos  ratiome 
tenurnt,  as  they  were  owners  of  the  frontage:  and,  in  Cal^ 
Us  OH  Sew^s,  it  is  said  (&),  ^*  that  it  seems  that  the  ironta* 
gers  are  bound  to  the  repairs.**  In  Charmley  v.  Wiusian* 
ley  and  Wife  (c),  in  an  action  for  a  breach  of  covenant  made 
by  a  wife,  dum  sola,  in  non-payment  of  money  pursu* 
sot  lo  an  award  which  she  had  covenanted  to  abide  by 
and  perform  ;-^the  declaration  alleged,  thattlie  arbitrator 
made  his  award  after  the  intermarriage  of  ike  defendants, 
and  it  was  ipoved,  in  arrest  of  judgment,  that  the  award 
was  void,  the  submission  being  revoked  in  law  by  the 
murriage.  aod  therefore,  that  no  action  could  be  main, 
tained  for  the  breach  of  the  award;  but  the  Court  held 
that  the  declaration  (shewing  a  breach  of  the  covenant  by 
a  revocation  of  the  submission  by  the  intermarriage  be- 
tween the  submission  and  the  award),  was  valid  and  suffi- 
cient to  support  the  action,  although  it  was  a  breach  of 
covenant  informally,  and  only  impliedly,  alleged.  So,  in 
Perreau  v.  Bevan  (d),  which  was  an  action  against  the 
sheriff,  for  not  taking  due  care  of  a  replevin  bond;  it  was 
held,  that,  assuming  the  plaintiff  in  the  action  had  not  prov- 
ed the  breach  alleged  in  the  declaration,  yet,  as  it  appeared 
that  there  bM  been  a  breach  of  the  condition  of  the  band, 
by  reason  of  the  plaintiff  in  replevin  not  having  prose- 
cuted his  suit  with  effect,  the  plaintiff  was  entitled  to  re* 
cover,  although  a  breach  in  that  respect  was  not  formally 

(a)  2  H.  Bl.  350.  W  6  Barn.  &  Cress.  284;  S.  C. 

(h)  Page  88.  K  Dow.  &  Ryl  72. 

[c)  5  East,  266. 
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1829.         assigned;  and  here^  it  is  quite  clear  that  the  breach  is 

Henley       sufficient  to  charge  the  defendants  with  the  non-repair  of 

_      V'  the  walls,  as  well  by  virtue  of  the  charter,  as  raiione 

I'he  Mayor  of  ^  ' 

I^YMB  Regis,    ienurte, 

Mr.  Serjeant  Taddy^  and  Mr.  Serjeant  Merewether,  in 
support  of  the  rule. — The  defendants  are  not  charged  as 
owners  of  the  banks  in  either  of  the  counts  of  the  declara- 
tion; and  there  is  nothing  in  the  first  or  second  counts  to 
charge  them  raiione  tenure.  It  does  not  even  appear  that 
the  Crown  were  ever  in  possession  of  the  banks  or  mounds, 
or  that  the  defendants  now  held  or  occupied  them ;  for,  it 
is  merely  alleged,  that  divers  buildings,  banks,  and  moundsy 
were  standing  within  and  appertaining  to  the  borough, 
and  between  the  borough  and  the  sea;  and  all  that  was  grant- 
ed  by  Charles  the  first  to  the  mayor  and  burgesses,  was  the 
borough,  and  the  building  called  the  pier, quay, or  cob;  and 
the  plaintifi*  did  not  prove  that  the  banks  or  walls  in  ques- 
tion were  within  the  borough,  or  between  it  and  the  sea;  and 
unless  he  could  satisfactorily  shew  that  the  defendants  were 
bound  to  repair  them,  he  could  not  sustain  this  action.  There 
is  nothing  on  the  face  of  the  record  to  shew  that  the  defend- 
ants were  liable  to  the  discharge  of  a  public  duty,  or  that 
they  would  be  subject  to  an  indictment  for  suffering  the 
banks  to  decay,  or  become  ruinous.  The  charge  as  alleged 
arises  within  the  time  of  legal  memory,  vi«.  by  letters  pa- 
tent granted  by  Charles  the  first;  and  a  corporation  can 
only  be  made  chargeable  by  prescription,  Or  raiione  iemarm. 
It  is  not  sufficient  for  the  plaintiff  to  allege  grounds  which 
inay  exist,  and  which  may  be  sufficient  to  support  a  pre* 
scriptive  right ;  but  he  should  have  averred  that  the  de- 
fendants were  bound  to  repair  from  time  immemorial. 
In  the  case  of  The  King  v.  The  Inhabitants  of  Greai 
Brotightony  Mr.  Justice  Ashhursi  said  (a) — ''If  you  lay  a 

(«)  5  Burr.  2702. 
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charge  upon  persons  against  common  righti  you  must  then 
shew  how  they  are  bound.  It  is  not  enough  to  shew  that 
they  immemorially  ought  to  repair:  it  should  be  shewn  that 
they  have  repaired.  So^  in  The  King  v.  The  Inhabitants  of 
Shield,  which  was  an  indictment  against  the  inhabitants 
of  a  township  for  not  repairing  roads  within  it^  Mr.  Justice 
AsAkursif  in  delivering  the  judgment  of  the  Court  said  (a): 
''  Where  the  indictment  is  against  a  township,  or  particu- 
lar persons^  it  must  allege,  that,  from  time  immemorial,  they 
were  bound  to  repair;  which  shews  that  the  particular  alle- 
gation is  not  necessary  where  they  are  bound  by  the  gene- 
ral law."  Here,  the  defendants  were  not  bound  to  repair 
by  the  general  law,  nor  rat  tone  tenures ,  nor  by  prescrip- 

• 

tioD,  as  the  plaintiff  has  not  alleged  that  they  were  bound 
to  repair  from  time  immemorial ;  or,  in  fact,  that  they  have 
ever  repaired.  In  The  Mayor  of  Lynn  v.  Turner,  Lord 
Mansfield  said — ^'It  is  alleged  that  the  corporation 
have,  from  time  immemorial,  been  used  to  repair;  it  states, 
therefore,  that  they  are  bound  by  prescription,  and  it 
might  be  the  very  condition  and  terms  of  their  creation 
or  charter.**  Although  it  is  averred  that  the  mayor  and 
burgesses  accepted  the  charter,  it  did  not  impose  a  duty 
on  the  defendants  to  repair.  In  The  King  v.  Kerrison^ 
it  was  held  to  be  erroneous  to  charge  an  individual  in  an 
indictment  with  the  repair  of  a  bridge  by  reason  of  his 
being  owner  and  proprietor  of  a  navigation,  as  it  was  not 
equivalent  to  charging  him  ratione  tenurce;  and  Mr.  Jus- 
tice Le  Blanc  said  (6):  '^It  is  admitted,  that  this  wo^ald 
be  the  first  instance  of  the  Court's  upholding  an  indict- 
ment framed  as  this  is  in  other  than  the  technical  lan- 
guage of  the  law,  by  which  an  individual,  who  is  charged 
with  the  reparation  of  a  bridge,  must  be  charged  '  by 
reason  oi  tenure;  or,  if  it  be  the  case  of  a  corporation,  it 
may  be  done  by  general  prescription."     In  The  King  v. 


JS29. 

Henley 

o. 

The  Mil y or  of 

Lyme  Rmii. 


(a)  2  Term  Rep.  111. 


(6)  1  Mau.  &  Selw.  441. 
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1829.        The  Mayor  of  Siratford-upothApon  (a)»  the  indictmeDt 
Henlky       s^^c^i  ^hat  the  defendants  (the  mayor,  aldermen,  and 
9.  burgesses),  had  immemorially  been  bound,  and  been  used 

Lyiub  Reou.  and  accustomed,  to  repair  a  bridge ;  and  it  was  held,  from 
the  preponderance  of  the  evidence,  coupled  with  a  charter 
of  Edward  the  Sixth,  that  they  were  bound  by  prescrifH 
tioUf  and  not  merely  by  tenure.  Although  it  may  be 
that  the  Crown  made  the  grant  to  the  mayor  and  burgei 
es  of  Lj/me  9  on  condition  of  certain  services,  yet  there  is  noi 
valid  distinction  between  a  grant  from  the  Crown  and  • 
grant  from  an  individual;  and  a  stranger  cannot  avail  him- 
self of  any  reservations  in  such  grant.  Besides,  the  aervf* 
ces  reserved  were  not  a  public  duty,  and  even  if  they  formed 
the  condition  of  the  grant,  the  Crown  might  remit  them^ 
as  it  did  the  payment  of  the  twenty-seven  marks.  But 
the  Crown  cannot  remit  a  public  duty,  and  the  only  ground 
on  which  a  corporation  can  be  called  on  to  repair  a  bridge 
or  walls  of  this  description  is,  where  they  are  chargeaMe 
by  prescription,  or  ratione  tenura.  Lord  Coke  says  {b)i 
"  Murage  is  a  reasonable  toll  to  be  taken  of  every  cart,  &o.» 
coming  to  a  town,  for  the  inclosing  of  that  tovm  with  walls 
of  defence  for  the  safeguard  of  the  people  in  time  of  war» 
insurrection,  tumults,  or  uproars,  and  is  due  either  by 
grant  or  by  prescription.  But  if  a  wall  be  made  which  it 
not  defensible,  nor  for  the  safeguard  of  the  people,  then 
ought  not  this  toll  to  be  paid,  for  the  end  of  the  grant  or 
prescription  is  not  performed."  Here,  the  tolls  or  dues  form* 
ed  no  part  of  the  condition  of  the  grant,  and  if  the  grantee 
neglect  to  render  services  reserved  under  the  grant  of  a 
franchise,  it  is  a  loss  of  the  franchise;  and  if  the  plaintiff  in 
this  case  had  any  remedy  against  the  defendants,  it  was 
by  indictment,  and  not  in  this  form  of  action.  In  The 
King  y.  The  Earl  of  Exeter  (c),  it  was  held,  that  the 
lord  of  a  franchise  was  not,  as  such,  bound  to  repair  a 

(a)  H  East,  348.    (6)  2nd  Instit.  222,  c.  31 .        (c)  6  Term  Rep.  373. 
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giol  within  it,  although  he  might  be  subject  to  such  a         IS29. 
charge  by  immemorial  usage,  and  the  indictment  stated 

tlENLCY 

that  he  had  immemoriaUy  been  used  and  accustomed,  and  v. 

of  right  ought  to  repair  the  gaol  whenever  it  became  de^    i^^^^  rioi*. 
cayed  and  ruinous.     In  Rose  v.  Miles  (a),  the  defendant 
wrongfully  moored  a  barge  across  a  public  navigable  creek, 
which  was  not  only  a  public  nuisance,  but  the  plaintiff 
was  thereby  impeded  in  Iiis  progress,  and  compelled  to 
carry  his  goods  over  land,  by  which  he  incurred  expense, 
through  the  act  of  the  defendant.     So,   in  Greasly  v. 
Codlings  the  defendant  had  been  guilty  of  mis-feasance, 
by  &8tening  a  gate  across  a  public  highway,  by  which  the 
plaintiff  was  not  only  delayed  in  his  journey,  but  obliged 
to  take  a  more  circuitous  route.     These,  however,  wer^ 
cases  of  mis*feasance,  and  a  breach  of  a  public  duty, 
whilst   here,    the   defendants  are  merely  charged   with 
non-feasance,  in  suffering  the  walls  to  be  out  of  repair. 
In  Star  v.  Rookesby  (ft),  it  was  decided,  that  where  a 
charge  is  imposed  on  another,  and  that  against  common 
right,  and  the  charge  is  laid  on  him  as  owner  of  the  soil 
or  terre-tenant,  the  plaintiff,  in  his  declaration,  must  make 
himself  a  good  title.   There,  however,  the  plaintiff  declared 
that  the  tenants  or  occupiers  had,  time  out  ofnUnd,  made 
and  repaired  a  fence,  for  the  want  of  the  repair  of  which  the 
action  was  brought.  The  defendant,  therefore,  was  bound 
to  repair  by  prescription :  but  here,  the  first  and  second 
coonts  merely  charge  the  defendants  with  a  liability  to  re- 
pair by  virtue  of  the  grant  or  charter  from  the  Crown.    In 
Keighleff*s  case  (c),  it  was  resolved,  that  if  one  who  b  bound 
by  prescription  to  repair  a  wall  contra  jlvucum  maris^  and 
he  keeps  the  wall  in  good  repair,  and  of  such  height,  and 
as  sufficient  as  it  was  accustomed,  and  by  the  sudden  and 
unusual   increase  of  water,  salt  or  fresh,  the  walls  are 
broken,  or  the  water  overflows  the  walls ;  in  Uiis  case,  the 

(a)  4  Mau.  &  Selw.  101.        (6)  1  Salk.  336.        (c)  10  Rep.  139. 
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1829.        Cothmissioners  of  Sewers  ought  to  tax  all  such  persons 

Hknley       ^^^  ^^^^  *"y  lands  or  tenements,  &c.,  or  have  or  may  have 
t7.  any  loss,  damage,  or  disadvantage,  by  any  manner  of  means 

truk  Regis,  ^n  the  same  places,  according  to  the  quantity  of  their  lands, 
&c ,  for  no  fault  in  this  case  was  in  him  who  ought 
to  repair  it.  Here,  however,  the  allegation  that  the  defend- 
ants are  liable  to  repair  the  banks,  is  in  general  terms^  and 
without  any  qualification,  and  they  can  only  be  liable  to 
common  repairs,  and  are  not  bound  to  make  good  devasta- 
tions occasioned  by  floods  or  tempests,  or  any  thing  whicti 
may  be  attributable  to  the  act  of  God.  Besides,  it  is  not  al* 
leged,  that  the  plaintiff's  houses  were  built  or  standing  at 
the  time  of  the  grant,  and  the  defendants  cannot  be  com- 
pelled to  protect  modem  buildings  or  erections ;  and  there 
might  have  been,  and  probably  were,  no  houses  on  the  land 
when  the  grant  was  made.  Callis  says,  that  (a)  he  whose 
grounds  are  next  adjoining  to  a  highway,  is  bound  to  repair 
the  same,  which  is  clearly  not  the  law  at  this  day ;  but 
here,  the  plaintiff  should  have  shewn  that  there  was  a  du- 
ty imposed  on  the  defendants  to  repair,  and  to  what  ex- 
tent; and  whether  they  were  bound  to  repair  generally, 
or  merely  to  prevent  the  incursion  of  the  sea. 

Lastly  y  the  plaintiff  should  have  alleged  that  the  defend- 
ants had  funds  in  their  hands  applicable  for  carrying  on 
the  repairs,  and  that  they  were  sufficient  for  that  purpose; 
but  he  has  not  shewn  that  the  corporation  ever  received 
any  funds,  and  yet  he  has  charged  them  with  a  general 
liability  to  repair.  Although  it  is  alleged,  that  the  mayor 
and  burgesses  accepted  the  letters  patent,  there  is  nothing 
therein  contained  to  constitute  ot  impose  a  condition  on 
them  to  receive  tolls;  and  in  Rollers  Abridgment,  it  is 
said  (6),  **  If  the  King  grant  an  advowson  in  fee,  and  further 
concessit y  that  the  grantee  may  amortize  this  for  the  souls  of 
the  progenitors  of  the  King ;  this  is  but  a  licence,  and  not  a 

(a)  Page  88.  (h)  Tit.  CondUion,  C.  pi.  2,  Vol.  ],  p.  407. 
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"  In  order,  therefore,  to  maintain  this  action, 
the  plaintiff  should  have  shewn,  either  that  the  defendants 
were  bound  by  a  public  duty  to  repair  the  banks  in  ques- 
tSDO,  and  which  duty  might  be  enforced  by  indictment,  or 
that  tHey  had  immemorially  repaired  the  banks,  so  as  to 
make  them  chargeable  by  prescription,  or  that  they  were 
liable  raiione  ienura. 


1889. 

H^LST 

The  Mayor  of 
Lths  Rspit. 


Lord  Chief  Justice  Best. — It  appears  by  the  first 
kxant  of  the  declaration,  that  the  defendants  in  this  case 
are  the  grantees  of  the  borough  of  Lyme  Regu^  and  of 
the  market,  and  of  certain  tolls  and  dues  arising  from  the 
possession  of  the  pier  or  cob;  and  that,  by  an  act  of  Par- 
Kameot  relating  to  the  borough  of  Lyme^  which  is  a  pub- 
lic act,  these  tolls  and  dues  the  corporation  of  Lyme  have 
from  all  time  had,  at  least,  from  all  time  within  legal  memory ; 
bat  a  verdict  has  been  found  for  the  defendants  on  all  the 
counts  which  charge  them  as  being  liable  to  repair  ra^- 
ikme  tenurces  and  a  verdict  has  been  found  for  the  plaintiff 
upon  two  counts  only,  which  charge  that  these  tolls  (which 
were  in  the  Crown  before  the  granting  of  the  last  charter, 
and  which  had  been  before  granted  to. the  town  of  Lyme  on 
different  terms),  were,  in  the  time  of  Charles  the  First, 
granted  to  the  town  and  borough  of  Lyme^  together 
with  the  right  of  digging  stones  upon  the  shore  to  re- 
pair the  very  banks  in  question,  in  order  that  they  might 
perform  that  which  I  cannot  but  consider  the  condition  on 
which  the  grant  was  made,  and  whereon  this  question 
arises,  viz.  that  the  mayor  and  corporation  of  Lyme^ 
and  their  successors,  all  and  singular  the  buildings, 
banks,  sea-shores,  and  all  mounds  and  ditches  within  the 
borough  of  Lyme^  or  to  the  said  borough  in  anywise  be- 
longing or  appertaining,  or  situate  between  the  same  bo- 
rough and  the  sea,  and  also  the  said  building  there,  call- 
ed the  pier,  quay,  or  cob,  at  their  own  costs  and  expenses, 
thenceforth  from  time  to  time  for  ever,  should  well  and 
sufficiently  repair,  maintain,  and  support,  as  often  as  it 
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1829.  should  be  necessary  or  expedient.  The  declaration  then 
states^  that,  before  the  committing  of  the  grievances  in 
question,  there  were  five  messuages,  five  cottages,  and 
LYME^RcGisf  ^^^  buildings,  and  divers  closes  of  land,  with  the  appur* 
tenances^  in  the  county  aforesaid,  to  wit,  in  the  borough 
aforesaid ;  and  that,  before  and  at  the  time  of  the  c<Htt- 
mitting  of  the  grievances,  &c.,  divers,  to  wit,  five  other 
messuages,  five  other  cottages,  five  other  buildings,  and 
divers,  to  wit,  twenty  other  closes  of  land,  situate  and 
being  in  the  county  aforesaid,  to  wit,  in  the  borough 
aforesaid,  were  in  the  possession  and  occupation  of  divers 
persons  as  tenants  thereof  respectively  to  the  plaintiff^  the 
reversion  thereof  then  and  still  belonging  to  him;  all 
which  said  several  messuages,  cottages,  buildings,  and 
closes  of  land,  with  the  appurtenances,  before  and  at  the 
times  of  the  committing  of  the  several  grievances  by  the 
defendants  as  thereinafter  mentioned,  were  abutting  on 
or  near  the  sea  shore  there,  to  wit,  at  &c.  aforesaid.  The 
declaration  then  states,  that,  before  and  at  the  time  of 
sealing  of  the  said  letters  patent,  and  acceptance  thereof 
by  the  said  mayor  and  burgesses,  and  also  at  the  time  of 
the  committing  of  the  several  grievances,  (so  that  this  al* 
legation  relates  not  only  to  the  time  of  committing  the 
grievances,  but  also  to  the  time  of  granting  the  letters  pa** 
tent),  divers,  to  wit,  ten  buildings,  ten  banks,  ten  sea-shoiesy 
and  ten  mounds,  had  been  and  were  then  respectiTelj 
standing  and  being  within  the  town  and  borough  of  XyMC 
Regis  aforesaid,  and  divers,  to  wit,  ten  other  buildings, 
ten  other  banks,  &c.,  &c«,  had  been  and  respectively  were 
belonging  and  appertaining  to  the  said  borough,  and  divers, 
to  wit,  ten  other  buildings,  &c.,  were  standing  and  situate 
between  the  ssad  borough  and  the  sea,  and  then  and  there 
constituted  and  formed,  and  were  a  protection  and  safe- 
guard (that  is,  at  the  time  of  the  letters  patent),  and  that 
they  still  of  right  ought  to  form  and  be  a  protection  and 
safeguard  to  the  messuages,  cottages,  buildings,  and  closes  of 
land  of  the  plaintifi^,  with  the  appurtenances,  and  then  and 
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there  have  hindered  and  prevented,  and  still  of  right  oogfat         1829. 
to  hinder  and  prevent  the  sea  and  the  waves  and  waters       hemlbt 
thereof,  from  running  or  flowing  on,  upon,  against,  or  over  »• 

Ae  said  several  messuages,  cottages,  buildings,  and  closes  of  ltmb  Rioit. 
land  aforesaid;  all  which  buildings,  banks,  sea-shores,  and 
moiaids,  the  defendants,  at  the  times  of  the  committing  the 
grievances,  were,  under  and  by  virtue,  and  in  pursuance  of 
the  letters  patent  and  the  acceptance  thereof,  liable,  at 
their  own  proper  costs  and  charges,  sufficiently  to  repair. 
The  first  count  of  the  declaration  then  goes  on  to  state,  that» 
inbreadi  of  this  duty,  the  defendants  permitted  these  build- 
ings, sea-banks,  mounds,  &c.,  &c.,  to  be  ruinous,  pros- 
trate, and  decayed,  so  that  the  sea  came  in  and  over-ran  the 
ground,  and  the  cottages  thereon  standing,  and  did  the 
mischfef  which  is  the  subject  of  the  present  complaint. 

It  has  been  insisted — Firsi^  that  the  plaintiff  claims  a 
d^;ree  of  protection  which  the  charter  does  not  give  him. 
i  think  there  is  no  foundation  for  that  argument,  as  the 
charter  was  given  expressly  for  the  purpose  of  protecting 
the  land,  and  probably  at  that  time  there  were  no  houses 
upon  it;  but  the  declaration  goes  on  to  state,  that  the 
banka  and  mounds  which  the  corporation  were  to  keep 
op,  were  for  the  protection  of  the  land  at  the  time  of 
granting  the  charter,  and  that  they  have  since  been 
suffered  to  become  in  such  a  ruinous  state,  that  they 
are  incapable  of  protecting  the  land,  and  consequently 
the  houses  erected  thereon  have  thereby  suffered.  I 
think  the  plaintiff  has  not  made  a  larger  claim  to  protec- 
tion than  be  was  warranted  in  making  under  the  grant; 
and  if  he  is  entitled  to  any  such  protection,  he  may  have 
a  remedy  for  the  absence  of  it,  which  by  this  action  he 
Seeks  to  enforce. 

Secondly f  it  has  been  insisted,  that  the  Crown  might  pro- 
bably have  a  right  to  complain.  It  is  true  that  this  is  a  grant 
from  the  Crown,  and  it  has  been  urged  that,  if  the  gran- 
tees have  not  complied  with  the  conditions,  the  Crown 
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1829.        might  have  a  scire  facias  to  turn  them  out,  and  thut; 
Hbnlet       d^pri^e   the   corporation  of  Lyme  of  the  rights  they; 
J'*  hold  under  the  charter,  they  not  having  fulfilled  the  tniats, 

Ltmi:  Regis,    upon  which  those  rights  were  conferred  on. them.  But,  on; 
the  other  hand,  it  has  been  insisted,  that  a  private  indin- 
dual  cannot  maintain  an  action  for  any  injury  he  may  have, 
sustained  in  consequence  of  the  corporation  not  havftig 
performed  the  trusts  which  the  Crown  reposed  in  them  at 
the  time  of  the  grant;  or  rather,  by  their  not  having  ez« 
ecuted  the  duty  which  was  the  consideration  upon,  which 
the  grant  was  made.    Now,  I  take  it  to  be  perfectly  deuTf 
that  if  a  public  officer  abuse  his  office,  either  by  the  omit- 
sion  or  the  commission  of  an  act,  the  consequence  of 
which  is  the  infliction  of  an  injury  on  an. individual,  an 
action  may  be  maintained  against  such  public  officer.     Lir 
stances  of  this  description  are  so  numerous,  that  it  is  un- 
necessary to  refer  to  them.   What  then  constitutes  a  pub- 
lic officer?  In  my  opinion,  any  person  who  is  appointed. to 
discharge  a  public  duty,  and  receives  a  compensation  for 
the  discharge  of  such  duty,  whether  he  receive  it  from  the 
Crown  or  not — in  whatever  manner  such  compenaatioa  be 
made,  he  is  constituted  a  public  officer.     Although  bi- 
shops  are  created  by  the  Crown,  they  are  not  paid  in 
money,  but  by  estates  which  were  granted  to  them,  and  in 
consequence  of  which  grants  certain  duties  have  been  im- 
posed on  them — such  as  holding  Ecclesiastical  Courts — 
and  there  can  be  no  doubt,  that,  if  a  bishop  neglect  to 
hold  such  Court,  whereby  an  individual  is  prevented  from 
obtaining  probate  of  a  will,  by  which  he  sustains  an  in- 
jury, that  an  action  would  lie  against  the  bishop  for  the 
consequence  of  such  neglect.    So,  clergymen  are  public 
servants  to  a  certain  extent ;  and  although  they  are  not 
paid  by,  nor  the  emoluments  that  they  receive  have  been 
derived  from,  the  public,  yet,  they  are  derived  from  the 
owners  of  particular  lands,  who  have  endowed  them  with 
the  glebe  or  lands  which  they  possess  as  such;  and  they 
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hare  *doties  oast  upon  them  by  virtue  of  the  tenure  of  such 
lands,  and  titbes  payable  from  other  sources — for  instance^ 
tb^y  tote  bound  to  admiiuster  the  sacrament ;  and  it  has  been 
decided,  that  if  a  clergyman  refuse  to  administer  it  to  a  per- 
son who  is  thereby  prejudiced  in  hb  civil  rights,  an  action 
is  maintainable  against  such  clergyman.     So,  if  he  were  to 
neglect  to  register  a  baptism,  in  consequence  of  which  the 
person  who  ought  to  have  been  registered  loses  an  estate, 
there  can  be  no  doubt  but  that  an  action  would  lie  against 
the  clergyman.     The  Bank  of  England  are  paid  by  the 
pubKc  as  public  officers,  and  if  they  refuse  to  transfer 
stock,  an  action  is  maintainable  against  them.     Lords  of 
manors  hold  courts,  which  they  are  obliged  to  do  as  one 
of  the  considerations  on  which  the  lands  have  been  grant* 
ed  to  them ;  and  if  such  lord  were  to  refuse  or  neglect  to 
hold  a  Court,  by  which  a  copyholder  was  prevented  from 
being  admitted,  there  can  be  no  doubt  bttt  that  an  action 
might  be  maintained  against  such  lord.     All  these  cases 
establish  the  principle,  that  if  a  man  take  a  reward — 
whether  it  be  in  money  from  the  Crown,  or  in  land  from 
the  Crown,  or  in  kmd  or  money  from  any  individual  for  the 
discbarge  of  a  public  duty,  from  that  moment  he  is  quasi 
a  public  officer;  and,  if  through  any  act  of  negligence  or 
abuse  in  his  office,  an  individual  sustain  an  injury,  he  is 
entitled  to  redress  in  a  civil  action.     If  that  be  so,  it  is 
quite  clear   that  the  plaintiff  is  entitled  to  recover  in 
this  suit,  as  he  has  in  terms  stated,  that  the  defendants, 
as  a  corporation,  had  a  compensation  from  the  Crown  for 
discharging  a  duty  which  they  have  neglected  to  dis^ 
charge;  and  that,  in  consequence  of  such  neglect,  the 
phuntiff  has  sustained  an  injury,  for  which    he  is  en- 
titled to  a  compensation  from  them.     But  it  has  been 
said,  that  this  only  applies  to  acts  done,  and  not  to  mere 
omissions.     That  argument  cannot  be  sustained,  because 
it  appears  from  the  report  of  the  case  of  the  Mayor  of 
Lynrn  V.  Tayhr,  that  the  party  complained  against  was 
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Hljslzy 

V. 

The  Mayof  of 
LtUK  Rboii» 
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IS29.        guilty  of  a  mere  omission  or  negligence,  and  not  of  an 
Henlby       ^^  ^^  abuse  of  office.     Although,   therefore,  that  case 
m'     of   ^PP^^^  ^  differ  in  other  respects  from  the  present,  still 
Lyme  Rboh.    it  is  an  answer  to  the  last  objection* 

Whether,  therefoi^,  the  King  was  ever  bound  to  ke^ 
up  the  sea-banks  or  not,  still,  the  grant  was  made  for 
the  benefit  of  the  public,  for  it  cannot  be  supposed  that 
it  was  meant  to  be  confined  to  the  good  men  of  Lyme,  or 
that  ttiey  alone  should  be  entitled  to  the  advantage  of  it« 
or  expend  the  dues  so  granted  for  their  individual  ad« 
vantage  or  private  gratification.  It  was  granted  to  tbon 
expressly  for  the  benefit  of  the  public,  and  tlie  instant 
they  accepted  it,  they  took  upon  themselves  the  responsi- 
bility of  discharging  those  duties  to  the  public  which  it  is 
expressly  declared  they  were  to  discharge  at  the  time  they 
accepted  the  borough,  and,  having  neglected  to  do  90^ 
they  have  rendered  themselves  liable  to  be  sued.  That 
would  be  my  opinion,  although  I  were  satisfied  that  the 
King  was  never  bound  to  repair  the  banks.  Bat  I  am 
convinced  that  be  was  at  one  time  bound  to  repair  thef&t 
and  that  be  has  shifted  the  burthen  which  belonged  to 
him,  upon  those  to  whom  he  has  granted  the  estate.  Now, 
if  the  King  were  bound  to  repair  the  banks,  and  granted 
the  estate  to  certain  persons  on  condition  that  they  should 
do  so,  there  can  be  no  doubt  but  that  it  is  a  valid  and 
binding  condition.  If  a  man,  who  is  bound  to  do  certain 
acts  by  reason  of  tlie  tenure  of  certain  property,  grant  or 
lease  any  part  of  such  property,  he  may  make  it  a  con- 
dition of  his  grant  or  lease,  that  the  grantee  or  leasee 
should  do  that  which  the  grantor  or  lessor  was  bound 
or  ought  to  do.  I  do  not  mean  to  say  that  the  Kmg» 
by  his  general  prerogative,  is  bound,  out  of  any  funds 
which  belong  to  him,  to  repair  sea-banks  or  walls.  He 
never  was  so  bound.  In  every  book  or  treatise  on  the 
prerogative  of  the  Crown,  it  is  laid  down,  that  the  King 
is  only  bound  to  take  care  of  and    protect  t^e   shores 


IN  THE  TENTH  YEAR  OF  GEO.  IV. 


soi 


and  lands  adjoining  tlie  sea,  From  being  overflowed  by 
it:   and   he  is    to    discharge  that  duty  as  it  was  dis- 
charged before  the  statute  of  Henry  the  eighth,   by 
issuing   commissions   and  making  ordinances  calling  on 
persons  who  had  lands  near  the  sea,  to  do  their  duty  in 
protecting  their  own,  and  the  lands  of  others,  from  the  in« 
corsions  of  the  sea.    Now,  here,  it  appears  th^  the  King 
was  once  the  owner  of  the  lands  and  town  of  Lyme,  as  it  is 
stated  on  the  record  that  he  granted  the  borough  to  the  cor- 
poration of  Lyme.    Although,  therefore,  the  King  might 
not  have  had  all  the  demesne  lands  in  the  town  of  Lyfne 
at  the  time  of  the  grant,  yet  it  appears  that  at  some  time 
(and  it  is  but  fair  so  to  presume),  he  was  the  owner  of  all 
the  lands  in  the  town  of  Lyme;  and  this  may  be  assumed 
from  the  case  of  Lord  Pelham  v.  Pickersgill  (a),  where  it 
was  decided,  that  if  it  be  shewn  that  a  person  is  lord  of  a 
manor,  a  presumption  may  be  raised,  that,  at  one  time  or 
other,  either  he,  or  his  ancestors,  were  in  possession  of  the 
demesne  of  the  manor ;  because  every  one  who  is  at  all 
acquainted  with  the  legal  history  of  this  country,  knows, 
that,  originally,  all  lands  belonged  to  the  lords  of  manors, 
and  was  by  them  granted  out  to  tenants  on  different  con- 
ditions and  on  different  services.     Proof,  therefore,  that 
a  man  is  lord  of  a  manor,  is  sufficient  to  raise  a  presump- 
tion, that  in  antient  times  he  was  the  owner  of  all  the 
lands  within  the  manor.     If  so,  and  if  the  King  were  lord 
of  the  manor,  and  could  grant  the  borough  of  Lyme,  or  the 
sea-shore,  it  is  a  ground  on  which  a  legal  presumption  may 
be  raised,  without  its  being  stated  on  the  record,  that  the 
King  was  at  one  time  the  owner  of  all  the  lands  within  the 
town  o{  Lyme.  If,  therefore,  he  was  such  owner,  was  it  not 
his  duty  at  that  time  to  repair  the  sea-banks  ?  In  CaUis 
on  Sewers  (in  which  the  statute  of  2S  Henry  8,  c.  5,  is  most 
fully  and  ably  commented  upon),  it  is  stated,  that  it  is  the 
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duty  of  the  King,  at  common  law,  to  protect  the  shores 
from  the  running  in,  or  incursions  of  the  waters — but  that 
it  became  necessary,  in  consequence  of  the  sea  gaining  on 
particular  parts  of  the  shore,  to  have  higher  banks 
and  mounds  than  particular  individuals  were  bound  to 
put;  and  that,  therefore,  it  was  necessary  to  raise  sucb 
banks  and  mounds  by  taxation  of  other  parts  of  the  pub^ 
lie  who  derived  benefit  from  these  walb.  But  who,  in  the 
first  instance,  was  bound  to  repair,  or  to  keep  up  the  sea- 
banks?  There  is  no  material  difference  between  sea- 
banks  and  mounds,  and  sea-walls,  but  both  are  here  stated. 
The  owner  of  the  sea-banks  is  bound  to  keep  them  up; 
and  those  who  had  been  in  the  habit  of  keeping  up  and 
repairing  the  sea-walls,  were  bound  to  keep  them  up* 
CcUlis  says  (a); — '*  Where  the  grounds  of  any  man  do  join 
with  the  brow  or  front  thereof  to  the  sea,  or  to  great  or 
royal  streams ;  and  in  case  of  the  sea  or  royal  rivers,  the  pro* 
perty  of  the  banks  and  grounds  adjoining,  is  and  belongs  to 
the  subj  act  whose  lands  do  butt  and  bound  thereon ;  but  the 
soil  of  the  sea  and  royal  rivers  do  appertain  to  the  Kingi 
as  formerly  in  my  tractate  on  rivers  may  appear.  But  in  case 
of  petty  and  mean  rivers,  and  streams,  the  soil  of  them,  a^ 
well  as  the  banks  thereof,  do  appertain  to  them  whose 
grounds  adjoin  thereto;  so  that  frontage  and  ownership  in 
base  inferior  rivers  do  not  differ;  but  in  great  streams  and 
the  sea  they  do  vary  as  aforesaid :  and  it  seems  that  th^ 
frontagers  are  bound  to  the  repairs,  and  he  whose  grounds 
are  next  adjoining  to  a  highway  is  bound  to  repair  the  same.** 
It  has  been  said,  however,  that  this  is  stated  too  largely; 
and,  certainly,  if  it  is  to  be  taken  that  the  owner  of  lands  ad- 
joining every  highway  is  bound  to  repair  the  highway,  it  is 
too  large.  But  what  I  apprehend  the  writer  meant  is, 
that  where  a  man  has  inclosed  on  the  highway,  then  he  i& 
bound  to  repair  it.     That  is  good  law  z-^and  ui  this  cas^ 


(a)  Pajfe  87. 
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there  is,  in  my  opinion,  no  difference  between  repairing 
great  streams  and  highways.  CaUU  then  says  (a):  "  The 
ownership  of  a  bank  or  wall,  or  other  defence,  is  a  sufficient 
warrant  to  impose  the  charge  of  repairs  thereof  upon  the 
owner,  without  being  tied  thereto  by  prescription."  If, 
therefore,  the  ownership  of  a  bank  or  wall  is  sufficient  to 
impoBC  on  the  owner  the  charge  of  the  repairs  without 
prescription,  the  King,  in  this  case,  when  he  granted  the 
banks  or  waits,  must  have  been  the  owner — if  not,  he  could 
not  have  made  the  grant:  and  if  he  were  the  owner  of  the 
banks  or  walls,  he,  as  such,  according  to  the  authority  of 
CalUs,  was  bound  to  repair ;  and  if,  as  such  owner,  he  was 
bound  to  repair  without  any  prescription ; — when  he  made 
the  grant,  why  could  he  not  cast  the  obligation  on  the  gran- 
tees? It  is  clear,  from  what  is  stated  on  the  record,  that  the 
King  was  bound  to  repair,  as  owner  of  the  town  of  Lyme 
Regis f  (which  probably  is  so  called  from  the  property  of  the 
town  being  in  the  King);  and  if  so,  he  was  bound,  as  the 
owner  of  the  lands  in  the  town,  and  as  the  owner  of  the 
banks  and  walls  in  question,  to  repair  them  when  he  made 
the  grant  to  the  town.  When  he  granted  to  the  corpora- 
tion of  Lyme  the  profits  and  advantages  of  the  tolls  and 
dues,  he  transferred,  at  the  same  time,  the  liabilities  which 
the  receipt  of  those  profits  and  advantages  imposed  upon 
him,  to  those  to  whom  he  had  transferred  them,  and  from 
the  instant  the  grant  was  made,  the  liability  which  was  ori- 
ginally in  the  King — not  as  King,  but  as  owner  of  the 
lands  of  Lyme  Regis — was  transferred  to  those  to  whom 
he  transferred  the  property,  viz*  to  the  corporation  of 
Lyme.  It  seems  to  me,  therefore,  that  if  it  be  necessary 
that  it  should  appear  that  there  was  any  liability  in  the 
King  to  repair,  it  does  so  most  distinctly  by  what  is 
stated  on  the  record,  and  by  what  we  are  also  bound  to 
take  notice  of,  viz.  the  act  of  Parliament.  That  being 
the  case,  I  am  of  opinion  that  it  sufficiently  appears  by 
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1829.        the  record  that  the  defendants  were  bound  to  repair. 

Henley       ®"^  ^^  ^^^  "^^^  ^^^>  ^^^^  ^*  ^^^®  "°^  appear  that  they 
«•  have  any  funds  for  that  purpose: — but  so  lon^;  as  they  hold 

The  Mayor  of,''  .,  ^*^  i 

Lyme  Regis,  the  estatei  whether  it  produces  funds  or  not,  they  are 
bound  to  repair;  and  when  they  do  not  chuse  to  under- 
take the  repair,  they  may  desire  the  King  to  take  back 
the  estate.  The  moment  they  accepted  the  charter, 
they  contracted  the  liability  to  repair  the  walls;  and 
that  liability  will  attach  itself  to  them  as  long  as  they 
continue  to  be  the  owners  of  the  estate.  It  would  be 
highly  dangerous  to  allow  a  corporation,  which  takes  lands 
under  the  circumstances  in  which  this  corporation  has 
taken  them,  to  say — "  Although  we  have  taken  the  lands 
cum  onere,  and  subject  to  these  repairs,  we  have  no  funds 
to  enable  us  to  repair."  In  such  a  case,  it  would  be  ne- 
cessary for  the  Court  to  inquire  how  those  funds  have 
been  employed  or  used ;  but  it  would  be  an  extremely  im- 
proper thing  to  impose  the  necessity  for  such  an  inquiry 
on  any  Court.  It  is  said,  that  the  learned  Judge  who 
tried  the  cause  rejected  evidence  in  this  respect;  and  he 
did  perfectly  right  in  so  doing.  The  public  have  nothing 
to  do  with  that  question;  nor  has  the  plaintiff:  all  the  latter 
had  to  inquire  into  was,  who  were  liable  to  repair  the  walls. 

On  these  grounds,  I  am  of  opinion,  that  there  is  no 
reason  to  arrest  the  judgment  which  has  been  entered  up 
on  the  two  first  counts  of  the  declaration. 

My  brother  Ga^elee  has  intimated  to  me  that  the  de- 
fendants can  only  be  commonly  liable  to  repair,  or  to  keep 
the  walls  &c.  in  sufficient  repair.  This  is  certainly  aO 
they  are  bound  to  do.  I  remember  an  issue  directed  by 
the  Lord  Chancellor,  and  which  I  tried  at  Gloucester,  to 
ascertain  whether  the  owners  of  certain  lands  in  that  coun- 
ty, who  were  bound  to  keep  certain  sea-banks  or  mounds  in 
repair,  were  answerable  for  a  particular  loss  that  had  hap- 
pened; and  I  was  directed  to  inquire,  whether  the  loss 
had  accrued  in  consequence  of  an  extraordinary  high  flood 
of  the  sea,  or  in  consequence  of  the  mounds  not  being  kept 


IN  THE  TENTU  YEAR  OF  GLO.  IV.  fi09 

in  proper  repair.     The  Jury  found,  that  the  mounds  were         \^29. 
kept  in  good  repair,  and  that  the  accident  had  happened  " 

from  such  a  high  tide  as  had  never  before  been  known,  r. 

from  the  circumstance  of  a  strong  westerly  wind  blowing  l^u^l^Z,t 
up  the  river  at  the  time  of  high-water;  and  it  was  said, 
that  although  the  person  who  was  bound  to  keep  up  the 
niQunds,  was  bound  to  keep  them  in  a  proper  state,  still  that 
he  was  not  bound  to  build  them,  so  as  to  protect  the  land 
from  any  deluge  which  it  might  please  Providence  to  send. 
So,  here,  I  should  say,  that  if  it  had  appeared  that  the 
damage  had  not  happened  from  any  defect  in  the  walls, 
but  from  an  extraordinary  high  flood,  the  defendants  would 
not  have  been  liable  for  the  damage,  or  bound  to  make 
good  the  repairs.  But  it  was  decided  in  the  case  of  The 
King  V.  The  Commissioners  of  Sewers  for  Essex  (a),  that, 
if  a  man  is  bound  to  repair  sea-walls,  although  the  flood 
be  very  high,  yet,  if  the  Jury  find  that  the  walls  were  out 
of  repair,  he  is  liable,  because  he  was  bound  to  repair; 
for  probably  the  high  flood  would  not  have  occasioned  the 
mischief,  if  the  walls  had  been  in  the  state  in  which  he  was 
bound  to  keep  them.  Let  us  apply  that  doctrine  to  the 
present  case.  If  there  had  been  a  high  flood,  or  an  extraor- 
dinarily high  tide,  it  was  matter  of  defence.  But  it  is  dis- 
tinctly stated  on  the  record,  that  the  mischief  happened 
from  the  walls  being  suffered  to  lie  prostrate,  ruinous,  and 
in  decay;  so  that  the  mischief  did  not  arise  from  the  act 
of  God,  which  is  not  to  prejudice  any  one,  according  to  the 
well  known  maxim  of  law ;  but  the  mischief  arose  entirely 
from  the  negligence  of  man,  and  from  such  negligence  alone. 

Mr.  Justice  Gaselbe. — It  has  been  stated  in  the  course 
of  the  argument,  that  the  obligation  to  repair  is  alleged  too 
largely  in  the  declaration,  (it  being  laid  to  keep  the  walls 
in  repair,  so  as  to  prevent  the  waves  of  the  sea  from  over- 
flowing the  lands);  but,  by  analogy  to  the  case  of  a  com- 

• 

(a)  1  Barn.  &  Cress.  477;  'S'.  C.  2  Dowl.  &  Ryl.  700. 
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1829.        mon  carrieri  whose  liability  arises  from  his  duty  to  carry 
Henley       s^^ly   and    securely,  it  is   not   necessary   to  state   the 
V*  exceptions  of  the  act  of  God  and  the  King's  enemies, 

Lyme  Rrois.  they  being  the  well-known  exceptions.  The  liabiUty 
of  the  carrier  may  be  stated  generally.  S0|  here,  it  was 
properly  alleged  to  be  a  general  obligation  on  the  part 
of  the  defendants  to  repair  the  walls;  and  if,  by  the  act 
of  God,  an  extraordinary  storm  had  come  on,  and  occa* 
sioned  the  damage,  that  would  have  been  matter  of  de- 
fence :  but  it  was  not  necessary  to  qualify  the  allegation  in 

the  declaration. 

Rule  discharged. 


In  an  action  on  ^^  the  following  MtcJuielmas  Term,  tnz.  on  the  12th  iVb- 
in^STdefen^  t?em6^,  1828,  an  application  was  made  to  the  Court  by 
ants  (a  corpo-     Mr.  Serjeant  Wilde,  on  the  part  of  the  plaintiff,  that  the 

rate  body),  with  ,  T 

the  non-repair  posica  might  be  amended,  and  the  verdict  entered  up  on 
the'dedaration  ^^®  ^^^^  count  of  the  declaration  only.  Upon  which  the 
contained  five      Lord  Chief  Justicc  ordered  the  above  rule  for  discharge 

counts,  the  two     ... 

first,  stating  the  ing  the  motion  in  arrest  of  judgment  to  be  suspended,  and  an 
biiity  to  repair,'    application  to  be  made  to  the  learned  Judge  who  presided 

S[art2"from  Ae  **  *®  ^"*^»  *"^  ^'  ^^^  afterwards  directed,  that  all  further 

Crown,  and  the  proceedings  in  the  cause  should  be  stayed,  until  the  fur- 
others  by  pre-  «  i      ^  mi  •  :■•      i  •■ 

8cription,and  ra-  thcr  order  of  the  Court.  The  parties  accordingly  attend- 
(hT^J^^erdk!  ^^  hetore  Mr.  Justice  lAttledale,  on  the  18th  December, 
was  token  for      1828;  and  after  hearing  counsel  for  the  plaintiff  and  de- 

the  plaintiff  by  ..  . 

consent,  on  the  fendants,  he  declined  to  interfere,  on  the  ground  that  the 
and  the  Jwy"  '  verdict  had  been  entered  for  the  plaintiff  on  ihejtrsi  and 
were  discharged  g^cofid  counts,  by  the  conscnt  of  counsel  on  both  sides  at 

as  to  the  other  '     '' 

three.    The       the  trial;  and  he  therefore  said,  that  he  did  not  feel  him- 

Court,  on  the  ,  .  4»    • 

appUcation  of  self  warranted  in  altering  the  terms  of  that  agreement 
dered "thT^/ea  ^i^hout  the  assent  of  both  parties ;  and  on  the  defendants^ 
to  be  anaended,    refusal  to  have  the  postea  amended,  by  entering  the  ver- 

and  the  verdict  ^  i 

to  be  entered  on  dict  on  the  first  count  only,  the  learned  Judge,  at  the 

the  first  count 

only,  although  the  Judge  who  tried  the  cause  declined  to  interfere :— on  the  grounds  that  the  erideoce 

was  applicable  to  both  counts,  and  that  separate  damages  could  not  have  been  ibuud  or 
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plaintiff's  request,  sent  bis  notes  of  the  trial  to  the  Lord         1^29. 

Chief  Justice  of  this  Court.  Henley 


r. 


In  the  last  HUary  Term,  Mr.  Serjeant  mide  obtain-  JJ^^R^^oisf 
ed  a  rule  niH^  that  the  verdict  might  be  entered  on  the 
first  count;  and  he  produced  affidavits,  which  stated  that 
all  the  evidence  adduced  at  the  trial  was  applicable  to 
diat  count;  and  he  submitted^  that  although  it  was  usual 
to  make  an  application  of  this  nature  to  the  Judge  who 
tried  the  cause,  stilly  that  this  Court  not  only  had  ju- 
risdiction,  but  were  fully  authorized  to  order  a  verdict  to 
be  entered  on  any  particular  count  of  a  declaration.  And 
he  referred  to  the  cases  of  Eliot  v.  Skypp  (a),  Williams  v. 
Jones  (6),  Hankey  v.  Smith  (c),  Newcomb  v.  Green  (rf), 
Spencer  v.  Goter  (e),  Petrie  v.  Hannay  (/),  Williams  v. 
Breedon  (^),  and  Doe  d.  Church  v.  Perkins  (A). 

Mr.  Serjeant  Taddy,  in  the  last  Term,  was  about  to 
shew  causCj  when  the  Court  ordered  the  rule  to  be  en- 
larged to  the  present  Term,  in  order  that  they  might  look 
into  the  authorities  on  the  subject. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Merewether  now 
shewed  cause,  and  insisted  that  this  Court  had  no  autho- 
rity to  interfere  without  the  concurrence  of  the  Judge 
who  tried  the  cause ;  and  as  the  counsel  for  both  parties 
expressly  agreed  at  the  trial,  that  the  verdict  should  be 
entered  on  the  first  and  second  counts,  such  agreement 
was  conclusive;  and  the  learned  Judge  most  properly 
thought  that  he  was  bound  by  it.  In  all  the  cases 
referred  to  in  support  of  the  application,  there  was  no 
consent  of  the  parties  that  the  verdict  should  be  taken 
on   any   particular  counts;    and,   although   in   Richard-' 

(a)  Cro.  Car.  338.  (e)  1  Hen.  Bl.  78. 

(6)  Cooke's  Cas.  Prac.  1 18.  (./)  3  Term  Rep.  659. 

(c)  Barnes,  449.  {^)  I  Bos.  &  Pul.  '&29. 

(rf)  2 Str.  1 197 ;  S.  C.  1  Wik.  33.  (A)  3  Term  Rep.  749. 
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son  V.  Mellish  (a),  where  the  declaration  contained  aome 
counts  which  were  bad  in  law,  and  the  Jury  found  » 
general  verdict  for  the  plaintiff,  but  the  evidence  ap- 
fiGii.  plied  to  tlie  first  count  only,  this  Court,  even  after  argument 
in  error  in  the  Court  of  King's  Bench,  allowed  the  posted 
to  be  amended,  by  entering  the  verdict  for  the  pbdntiff  on 
the  first  count,  and  for  the  defendants  on  the  others: — yet 
there,  the  application  was  made  by  the  advice  of  Lord 
Giffardf  who  tried  the  cause,  and  who  had  been  promoted 
to  the  office  of  Master  of  the  Rolls,  after  the  trial,  and  before 
the  rule  for  the  amendment  was  obtained.  The  Court, there- 
fore, had  not  only  his  notes  of  the  trial  before  them,  but 
his  express  wish  that  the  motion  should  be  made.  In 
Spencer  v«  Goier,  the  Court  said,  that  they  would  not 
alter  a  verdict,  unless  it  clearly  appeared  on  the  face  of 
it,  that  the  alteration  would  be  agreeable  to  the  inten- 
tion of  the  Jury;  and  here,  counsel  consented  that  the 
verdict  should  be  entered  for  the  plaintiff  on  the  two 
first  counts,  before  the  defendants  had  called  all  their 
witnesses.  There  is  a  wide  distinction  between  the  first 
and  second  counts ;  and  it  is  quite  clear  that  the  latter 
cannot  be  supported  at  law,  as  the  plaintiff  has  not  alleged 
that  the  defendants  became  possessed  by  virtue  of  the 
charter,  but  merely  that  they  accepted  it.  Although  in 
Eddofjoes  v.  Hopkins  (6),  upon  a  general  verdict  on  a  de- 
claration consisting  of  different  counts,  some  of  which  were 
bad  in  point  of  law,  and  evidence  had  only  been  given  on 
those  which  were  good; — it  was  held,  that  the  verdict 
might  be  amended  by  the  Judge's  notes,  yet,  that  was  an 
action  of  assumpsit,  founded  on  a  breach  of  contract;  and 
Mr.  Justice  BuUer  drew  the  distinction  between  a  case 
where  the  cause  of  action  arises  on  a  contract,  or  for  a 
tort;  a»  in  an  action  for  words,  where  some  actionable 
words  are  laid,  and  some  not  actionable,  and  evidence 
given  of  both  sets  of  words,  and  a  general  verdict;  there, 

(a)  11  B.  Moore,  104 ;  6  C.  '6  h'lng.  ^i^.        (b)  1  Doug.  376. 
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tbe  postea  cannot  be  amended,  because  it  would  be  im- 
possible for  the  Judge  to  say  on  which  of  the  counts  the 
Jury  had  found  the  damages,  or  how  they  had  apportion- 
ed them.  So,  in  Richardson  v.  Mellish,  the  plaintiff 
brought  assumpsit  for  a  breach  of  an  agreement;  whilst 
here,  the  defendants  ace  sued  in  tort ;  and  as  the  evidence 
applied  equally  to  both  counts  on  which  the  verdict  was 
entered  up,  and  one  is  not  sufficient  in  law,  the  defendants 
are  entitled  to  a  venire  de  novo.  There  is  a  great  differ* 
ence  between  charging  the  defendants  with  a  liability  to 
repair  by  virtue  of  their  being  possessed  under  the  letters 
patent,  or  by  the  mere  acceptance  of  the  charter;  and  the 
charter  ought  to  have  been  set  out  as  fully,  and  with  the 
same  precision,  in  the  second  count  as  in  the  first,  to  make 
the  defendants  liable  in  an  action  for  non-feasance.  In 
Grant  v.  Astle^  which  was  an  action  of  assumpsit  by  the 
lord  of  a  manor,  for  fines  on  admission  to  a  copyhold, 
and  the  declaration  contained  several  counts,  some  stating 
one  fine  to  be  payable,  and  others  several; — and  entire  da- 
mages were  assessed  for  the  plaintiff,  and  the  defendant 
brought  a  writ  of  error,  the  Court  awarded  a  venire  de 
novo,  and  Lord  Mansfield  said  (a):  ''In  civil  cases  the 
rule  is  now  settled,  and  we  have  gone  as  far  as  we  can  by 
allowing  verdicts  to  be  amended  by  the  Judge's  notes.** 
Here,  however,  the  Court  will  not  interfere,  as  the  Judge 
who  tried  the  cause  refused  to  sanction  the  amendment ; 
and  if  it  were  permitted,  it  would  be  inconsistent  with  the 
express  agreement  entered  into  by  the  parties  at  the  trial, 
which  b  conclusive  on  them,  and  by  which  they  must 
be  bound. 


1829. 
Henley 

V. 

The  Mayor  of 
Ltme  Reois. 


Mr.  Seijeant  Wilde^  in  support  of  his  rule. — The  learn- 
ed Judge  intimated  a  clear  opinion  at  the  trial,  that  the 
plaintiff  was  entitled  to  a  verdict  on  the  two  chartered 
counts,  in  which  the  cause  of  action  is  the  same,  and  in 


(tf)  2  Doug.  730. 
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1829.        which  the  defendants  are  charged  with  a  liability  to  re* 
"Tp^     '      pair  under  and  by  virtue  of  the  charter.    The  same  evi* 
V*  dence  was  clearly  appUcable  to  both,  and  several  damages 

Lyme  Rbois.  could  not  be  assessed ;  and  it  is  a  well  known  and  esta* 
blished  rule,  that  if  a  plaintiff  declare  for  the  same  cause 
of  action  in  several  counts,  and  the  Jury  find  a  general 
verdict,  the  Court  may  direct  it  to  be  entered  up  oh  those 
counts  to  which  the  evidence  applied.  The  consent  of  coun* 
sel  at  the  trial,  to  have  the  verdict  entered  on  the  two  first 
counts,  was  not  meant  to  restrain  the  plaintiff  from  enters 
ing  it  upon  the^r^^,  but  merely  to  confine  him  to  those 
two  counts  alone;  and  the  Jury  were  discharged  as  to 
the  others,  which  charged  the  defendants  with  a  halA* 
lity  to  repair  by  prescription,  and  ratione  tenune.  The 
plaintiff  proved  that  the  defendants  were  liable  to  repair 
by  virtue  of  the  charter,  which  distinguishes  this  case 
from  an  action  for  words,  where  some  are  actionable  and 
some  not: — and  in  Lee  v.  Muggeridge  (a),  where  a  gene* 
ral  verdict  was  taken  for  the  plaintiff,  the  Court  condpd* 
led  him  to  elect  on  which  count  it  should  be  entered  up; 
and  here,  as  the  Judge's  notes  have  been  transmitted  to 
the  Court,  they  have  clearly  an  authority  to  order  the  po$* 
tea  to  be  amended  on  the  terms  as  prayed. 

Lord  Chief  Justice  Tindal* — The  plaintiff  has  applied 
to  us  for  leave  to  enter  the  verdict  found  for  him  in  this 
cause,  on  the  first  count  of  the  declaration  only,  although, 
at  the  trial,  it  was  entered  by  the  consent  of  the  plain* 
tiffs  and  defendants'  counsel  on  the  first  and  second 
counts,  which  charged  the  defendants  with  the  repair  of 
the  banks  in  question,  by  virtue  of  a  charter  from  the 
Crown.  On  looking  at  the  nature  of  the  agreement  between 
the  parties,  we  are  of  opinion  that  we  shall  substantially 
carry  it  into  effect  by  acceding  to  the  plaintiff's  request 
If,  indeed,  damages  could  have  been  given  on  the  second 

(^0  5  Taunt.  36. 
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count,  which  could  not  have  been  given  on  the  firsts  or  1^^- 

tbe  ground  of  action  in  each  count  were  substantially  dif*  hbnlby 

ferenti  we  would  not  have  yielded  to  the  appHcation,  with-  v. 

out  the  sanction  or  concurrence  of  the  learned  Judge  who  lyIk  r^is. 


the  cause.     But,  on  looking  carefully  through  the 

whole  of  the  declaration,  it  appears  to  us  that  the  cause 

of  action  in  the  first  and  second  counts  is  in  substance  the 

same.     The  same  charter  is  set  out  in  both,  and  the  only 

difference  is  in  the  mode  of  setting  it  out*    No  separate 

damages  could  possibly  have  been  given,  as  both  counts 

contain  the  same  cause  of  action,  and  the  same  evidence 

was  applicable  to  both.     The  only  distinction  is,  that,  in 

the  firsts  the  liability  of  the  defendants  to  repair  is  alleged 

to  be  in  consequence  of  their  being  in  possession  under 

the  charter;  and  in  the  second,  the  liability  is  stated  to 

be  imposed  on  them  by  virtue  of  their  acceptance  of  the 

charter.     We  shall  therefore  carry  the  agreement  into 

effect  by  allowing  the  plaintiff  to  enter  up  his  verdict  on  the 

first  chartered  coimt,  in  which  he  supposes  that  his  cause  of 

action  is  more  fully  and  accurately  stated.     If,  indeed,  we 

were  to  refuse  the  application,  and  a  Court  of  error  should 

consider  the  second  count  not  to  be  substantially  good, 

and  a  venire  de  novo  were  to  be  awarded,  we  should  be 

only  putting  the  parties  to  unnecessary  expense,  because 

the  plaintiff  would  be  entitled  to  damages  on  the  first 

count  only,  the  cause  of  action  being,  in  substance,  the 

same  in  both.     The  rule,  therefore,  to  enter  the  Verdict 

on  the  first  count,  must  be  mad< 


Absolute,  on  payment  of  costs. 


Mr.  Serjeant  Taddy  insisted  that  the  first  count  was 
bad  in  substance.  But  the  Court  held  that  it  was  now  too 
late  to  raise  an  objection  to  it ;  and  that  the  defendants 
might,  if  so  advised,  bring  a  writ  of  error,  and  question  its 
validity  in  the  Court  above. 
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JimevnL  Partington,  Gent.,  one  &c,  r.  Wyatt. 

Aniieforjudg-  Al  RULE  for  judgment  as  in  the  case  of  a  nonsuit,  for 

case  ofVnon-  ^^^  proceeding  to  trial  in  this  cause,  at  the  Sittings  in  Lon- 

rait^not  rfo„^  ^1^  discharged  in  the  last  Term,  viz.  on  Saturday ^  the 

trial  at  the  Sit-  30th  of  Matfy  upon  the  plaintiff's  giving  a  peremptory 

tonoto,  was  undertaking  to  try  at  the  next  Sittings;  but  the  rule  was 

SflluJtirr"  *^'®"*  *^  *^  ^^^^^-     ^P^"  ^^^  Monday  following,  viz,  on 

givingaperemp-  the  Ist  of  June  last,  the  following  rule  was  drawn  up  by 

tory  undertak-  ^ 

ing  to  try  at  the  COnsent — 

next  Sittings.  «       .  ^ 

Theruiewassi-  Partington,  Gent.,  one  &c.,  v*  Wyatt. 

Afterwards,  Upon  reading  a  rule  made  in  this  cause  on  Friday  the 

another  rule  was  Qgtid  of  May,  and  the  affidavit  of  the  plaintiff  in  this 

drawn  up  by  .  .  . 

consent  of  the  causc,  and  upon  hearing  counsel  for  both  parties: — it 

which  it  was  18  Ordered,  that  the  said  rule  be,  and  the  same  is  hereby 

5be*^'uantiff  discharged;  the  plaintiff,  by  his  counsel,  hereby  under- 

shouid  pay  taking  peremptorily  to  proceed  to  the  trial  of  this  causc, 

the  deiendant  

his  cosu  for  not  at  the  Sittings  after  the  next  Trinity  Term,  to  be  holden 

Lialatthefor-  **  Guildhall,  in  and  for  the  city  of  London. — And  it  is 

mer  Sittings,  further  ordered,  that  the  plaintiff  do  and  shall  pay  to  the 

unless  the  plain-  '  ^  ^  ^  ^ 

tiff  should  shew  defendant,  or  his  attorney,  costs  to  be  taxed  by  one  of 

to  the  contrary,  the  Prothonotarics  of  this  Court,  for  the  plaintiff's  not 

n*l)ul^^tu?c"  proceeding  to  the  trial  of  this  cause,  at  the  Sittings  after 

time  of  taxation.  Trinity  Term,  1828,  and  also  at  the  Sittings  after  the  last 

The  Prothono-  j  i  j  o       ^ 

tary  having  re-  Michaelmas  Term,  pursuant  to  notice  duly  given,  unless 

^rdefendant  ^hc  plaintiff,  after  notice  of  this  rule,  shall  shew  sufficient 

such  costo,  the  cause  to  the  said  Prothonotary  to  the  contrary,  at  the 

to  direct  him  to  timc  of  such  taxation. 


review  his  tax- 
ation. 


On  the  attendance  of  the  parties  before  the  Protho- 
notary in  the  course  of  the  last  vacation,  the  defendant 
claimed  costs  incurred  by  him  and  his  witnesses,  during 
six  days*  attendance  at  the  Sittings  after  the  last  Mir 
chaelmas  Term,  on  which  latter  day  the  plaintiff  with- 
drew his  record.  But  the  Prothonotary,  after  hear- 
ing both  parties,  and    fully  inquirin<;  into  all  the   facts, 
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rerusetl  to  allow  such  costs^  ami  also  the  costs  of  briefs         1829. 
delivered  by  the  defendant's  attorney  to  counsel^  at  the    p^Ttincton 
commencement  of  such  Sittincrs.  v- 

®  Wyatt. 

Mr.  Serjeant  Taddy,  on  the  first  day  of  this  Term, 
upon  an  affidavit  of  these  facts,  obtained  a  rule  nm,  that 
the  Prothonotary  might  review  his  taxation,  and  allow  the 
defendant  all  the  costs  incurred  by  him  during  his  attend- 
ance at  the  Sittings  after  the  last  Michaelmas  Term, 
pursuant  to  the  notice  of  trial  given  him  by  the  plaintiff*. 

Mr.  Serjeant  Bompas  now  shewed  cause.  By  the  terms 
of  the  last  rule,  which  was  special  in  its  terms,  and  drawn 
up  by  consent,  and  upon  hearing  counsel  for  both  parties, 
the  costs  for  the  plaintiff^'s  not  proceeding  to  trial  at  the 
Sittings,  pursuant  to  notice,  were  to  be  paid  to  the  defend- 
ant, unless  the  plaintiff"  shewed  the  Prothonotary  suffi- 
cient  cause  to  the  contrary  at  the  time  of  taxation ;  and 
as  he  heard  what  each  party  had  to  adduce,  it  must 
be  now  assumed  that  the  plaintiff"  did  shew  sufficient 
cause.  Besides,  costs  incurred  by  the  defendant  for  at- 
tending the  Sittings,  cannot  be  allowed,  where  a  rule  for 
judgment  as  in  case  of  a  nonsuit  is  discharged  upon  a 
peremptory  undertaking ;  but  can  only  be  given  on  a  rule 
for  costs  for  not  proceeding  to  trial  pursuant  to  notice. 
The  first  rule  was  silent  as  to  costs ;.  and  in  Clarke  v.  Simp- 
son  (a),  it  was  held,  that  a  defendant  who  moves  for  costs 
for  not  proceeding  to  trial,  cannot  have  judgment  as  in 
case  of  a  nonsuit  for  the  same  default.  But  here,  by  the 
terms  of  the  last  rule,  the  costs  were  left  in  the  discre- 
tion of  the  Prothonotary;  and  the  defendant  has  shewn  no 
substantial  ground  to  induce  the  Court  to  require  him  to 
review  his  taxation. 

Mr.  Serjeant  TVie/rfy,  in  support  of  his  rule. — TheProtho- 

(fl)  4  Taunt.  591. 


Partington 
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1829.         notary  was  bound,  according  to  the  practice  of  the  Court, 
to  tax  the  defendant  his  costs  incurred  at  the  Sittings,  in 
r.  consequence  of  the  plain tiflTs  withdrawuig  his  record;  and 

the  amount  of  such  costs  was  only  referred  to  him  by  the 
last  rule;  and  if  the  defendant  can  be  deemed  not  to  be 
entitled  to  such  costs,  he  must  be  put  to  further  expense 
by  procuring  another  rule  for  costs  for  the  plaintiiTs  not 
having  proceeded  to  trial  pursuant  to  notice,  which  is  coii« 
trary  to  practice,  as  the  defendant  must  make  his  election 
either  to  move  for  costs  for  not  proceeding  to  trial,  or  for 
judgment  as  in  case  of  a  nonsuit;  and  it  b  usual  for  him 
to  move  for  the  latter;  upon  which,  if  the  Court,  on  shewing 
cause,  grant  further  time  to  the  plaintiff,  it  is  generally,  if 
not  always,  on  the  condition  of  his  paying  costs  for  not 
proceeding  to  trial  (a) ;  and  in  JoUiffe  v.  Morris  (6),  it 
was  expressly  decided,  that  costs  for  not  proceeding  to 
trial,  may  be  given  on  the  motion  for  judgment  as  in 
case  of  a  nonsuit.  So,  by  a  rule  of  this  Court  (c),  it  was  or- 
dered that  where  notice  is  given  of  the  execution  of  a  writ 
of  inquiry,  and  not  countermanded  in  time,  the  defendant 
shall  be  entitled  to  costs  from  the  plaintiff  for  not  execut- 
ing such  writ,  in  the  same  manner  as  a  defendant,  by  the 
course  of  the  Court  was  then  entitled  to  costs  from  a  plain* 
tiff  who  does  not  proceed  to  the  trial  of  an  issue  jomed, 
after  notice  given ;  and  in  Jbn^«  d.  Wyatv.  Stepftensan{d), 
where  some  of  the  plaintifTs  witnesses  were  disabled  by 
illness  from  attending  the  trial  at  the  assizes,  although  it 
was  held  to  be  a  sufficient  excuse  to  prevent  a  nonsuit, 
yet  time  was  given  to  the  plaintiff  to  try  peremptorily  at  the 
next  assizes,  on  patpnent  of  costs  for  not  proceeding  to 
trial  at  the  last  assizes.  So,  here,  as  the  plaintiff  with- 
drew his  record  at  the  Sittings,  after  giving  the  defendant 
notice  of  trial  for  such  Sittings,  he  ought  to  have  been  al- 

(a)  See  Tidd's  Practice,  9lh  Edit.  (c)  Trin.  1 3  Geo.  2,  1 739. 

Vol.  2,  759.  {d)  Barnes,  316. 

(6)  1  Bos.  &  Pul.  38. 
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lowed  hifl  costs  for  bis  attendance  there,  as  well  as  for         ld29. 

the  briefs  he  bad  caused  to  be  delivered  to  bis  counsel*  partinqtoh 
Jordaine  ▼.  Skarpe  (a).  v. 


Wtatt. 


Lord  Chief  Justice  Tindal. — I  think  that  this  rule,  which 
calls  on  the  Prothonotary  to  review  his  taxation,  must  be 
discharged.  The  rule  for  judgment  as  in  case  of  a  non- 
suit, finr  the  plaintiff's  not  proceeding  to  trial  in  this  cause, 
whieh  was  moved  for  on  the  2l^d  May^  was  discharged 
generally  on  the  SOth,  upon  the  plaintiff's  giving  a  peremp* 
tory  undertaking  to  proceed  to  trial  at  the  next  Sittings. 
The  officer,  therefore,  was  only  authorised  to  draw  up  the 
role  in  the  ordinary  form,  as  there  was  no  mention  of 
costa.  But,  by  a  subsequent  agreement  between  the  par* 
ties,  a  special  rule  was  drawn  up  by  consent,  by  which  the 
costs  were  left  in  the  discretion  of  the  Prothonotary,  and 
the  plaintiff  was  to  pay  the  defendant  his  costs  for  the 
plaintiff's  not  proceeding  to  trial  at  the  former  Sittings^ 
unless  the  plaintiff  shewed  sufficient  cause  to  the  contrary* 
If  the  parties  had  stood  on  the  original  rule,  the  costa 
would  be  costs  in  the  cause ;  and  on  the  special  rule  the 
Prothonotary  has  exercised  his  judgment,  and,  after  hear- 
mg  both  parties,  has  refused  to  allow  the  defendant  bis 
costs  for  attendance  at  the  previous  Sittings.  Therefore, 
quaeunquevia  data^  the  defendant  is  in  the  same  state;  and 
it  would  be  too  much  for  us  to  say,  that  justice  has  not 
been  done,  or  that  the  Prothonotary  has  not  come  to  a 
right  conclusion. 

Mr.  Justice  Park. — The  parties  entered  into  a  special 
rule  by  consent,  by  which  the  costs  for  the  plaintiff*s  not 
proceeding  to  trial  at  a  former  Sittings,  pursuant  to  no- 
tice, were  left  in  the  discretion  of  the  Prothonotary ;  and 
after  hearing  the  parties,  and  investigating  all  the  cir- 

(<i)  2  Hen.  Bl.  280. 
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cumstahces  of  the  case,  he  thought  that  the  defendant 
did  not  assign  a  sufficient  cause  to  be  allowed  the  costs 
he  claimed  for  attending  at  such  Sittings;  and  I  have  no 
doubt  but  that  he  exercised  a  sound  discretion. 


Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Gaselee. — At  first,  I  was  not  aware  of 
the  terms  of  the  last  rule,  by  which  it  was  left  to  the  Pro- 
thonotary  to  say,  ^  whether  the  defendant  should  be  paid 
his  costs,  for  the  plain  tiflTs  not  having  proceeded  to  trial  pur- 
suant to  notice;  and  after  hearing  what  each  party  alleged, 
he  thought  that  such  costs  ought  not  to  be  allowed.  ■  Per- 
haps, in  future,  when  a  rule  for  judgment  as  in  case  of  a 
nonsuit  is  discharged  on  a  peremptory  undertaking  to  try 
at  the  next  Assizes  or  Sittings,  it  should  be  part  of  the 
rule  that  the  costs  occasioned  by  the  defendant's  attend- 
ance at  a  previous  Sittings,  if  actually  incurred,  shall  be 
paid  by  the  plaintiff,  on  the  Prothonotary's  ascertaining 
their  amount. 

Rule  discharged,  without  costs. 


MofuU^f 
June  29ih. 


PhILPOTT  V.  DOBBINSON. 


Although  a        j[  mg  ^^s  an  action  of  replevin  for  taking  the  plaintiff's 

landlord  may  ,  •  . 

aTow  generally  goods,  in  a  certain  dwelling-house,  situate  in  the  parish  of 
^Lr?S^der"ihe  St.  Mary-le-Bone,  in  the  county  of  Middlesex.  The  de- 
tutate  11  Oeo.  fendant  made  cognizance  as  bailiff  of  one  William  George 
yet  the  terms  of  Tate,  and  well  acknowledged  the  taking,  because  he  said, 

the  contract  un* 
der  which  the 

tenant  holds,  must  be  truly  sUted  In  the  avowry.  Where,  therefore,  the  defendant  made  cognlaaoee 
asbailiff  of /.  5.,  whose  tenant  he  alleged  the  plaintiff  to  be,  under  a  demise  before  then  made  to  the 
plaintiff  at  a  certain  yearly  rent;  and  the  plaintiff  pleaded,  non  tenuit,  modo  et  formd: — Heid,1kit 
the  cognizance  was  not  supported  by  proof  of  a  conveyance  under  which  /.  SL  daimed,  and  whkb 
purported  to  have  been  made  by  three  trustees,  but  was  executed  by  two  only ;  as  /.  51  thereby  on- 
ly took  two-thirds  of  the  premises,  as  tenant  in  common  w^th  the  trustee  who  had  omitted  to  exe- 
cute the  deed. 
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that  the  plaintiff,  for  three  quarters  of  a  year,  next  before,         1829. 
and  ending  on  the  24th  June^  1828,  and  from  thence  until      ^^^^^^ 
and  at  the  said  time  when,  &c.,  held  and  enjoyed  the  said  «• 

dwelling-house  and  premises  with  the  appurtenances,  in 
which,  &c.,  as  tenant  thereof  to  the  said  WilUatn  George 
Tale,  by  virtue  of  a  certain  demise  thereof  to  him,  the 
plaintiff,  theretofore  made,  at  and  under  the  yearly  rent  of 
170/.,  payable  quarterly;  and  because  the  sum  o(127k  lOs. 
of  the  rent  aforesaid,  for  the  space  of  three  quarters  of  a 
year,  ending  on,  &c.,  and  from  thence  until  and  at  the  said 
time  when,  &c.,  was  due  and  in  arrear  from  the  plaintiff 
to  the  said  William  George  Tate; — the  defendant,  as  his 
bailiff,  well  acknowledged  the  taking,  &c.  The  plaintiff 
pleaded  in  har,  Jirst,  that  he  did  not  hold  or  enjoy  the 
said  dwelling  house,  in  which  &c.,  as  tenant  thereof  to  the 
said  William  George  Tate,  under  the  said  supposed  de- 
Biiae  thereof  in  the  said  cognizance  mentioned,  in  manner 
andjbrm  as  the  defendant  had,  in  his  said  cognizance,  in 
that  behalf  alleged.  Secondly,  that  no  part  of  the  sup- 
posed rent  in  the  said  cognizance  mentioned,  was  or  is 
in  arrear  from  the  plaintiff  to  the  said  William  George 
Tate,  modo  etformd  as  the  defendant  had  in  his  cog- 
mzance  in  that  behalf  alleged.  On  which  pleas  issues  were 
joined. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  West^ 
minster,  at  the  Sittings  after  the  last  Term,  William  George 
Taie  claimed  the  rent  in  question,  as  heir-at-law  of  his  fa- 
ther WiUiam  Tate;  and  it  appeared,  that  the  plaintiff 
was  let  into  possession  under  a  lease  for  twenty-one  years, 
granted  to  him  by  one  Joseph  Bradney^  oh  the  1st  January 
1819,  who,  at  that  time  was  seised  in  fee  of  the  house  in 
question,  and  to  whom  the  plaintiff  paid  rent.  That, 
previously  to  his  death,  he  devised  the  premises  to  three 
trustees  in  trust  for  sale;  and  that,  shortly  after  his  de- 
cease, which  took  place  in  1824,  the  three  trustees  were 
made  parties  to  deeds  of  lease  and  release,  dated  on  the 
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1829.         30th  and  31st  December^  in  that  year;  ancl  by  which  th^ 
house  in  question  was  conveyed  to  fVilUam  Tate.    The 

Philpott  *  •' 

V,  deeds  purported  to  have  been  executed  by  the  three  trufi* 

tees;  but^  on  their  production,  they  appeared  to  hav^  been 
executed  by  two  of  the  trustees  only;  upon  which  if 
was  objected  for  the  plaintiff,  that  the  cognizance  could 
not  be  supported,  as  the  defendant  had  acknowledged  the 
taking  the  plaintiff's  goods  for  rent  due  to  William  Geargi 
Tate,  as  though  the  entire  interest  in  the  premises  was 
in  him,  whereas,  by  the  conveyance  to  hb  father  WH' 
Ham  Tate,  he  took  only  two-thirds,  of  which  he  was  tenant 
in  common  with  the  outstanding  trustee,  who  had  omitted 
to  execute  the  deeds,  and  who  was,  consequently,  seised 
of  the  remaining  one-third.  The  Lord  Chief  Justice  di* 
rected  the  Jury  to  find  a  verdict  for  the  defendant,  and  to 
assess  the  damages  at  two-thirds  of  the  value  of  the  rent 
distrained  for,  reserving  to  the  plaintiff  leave  to  move  to  set 
aside  the  verdict,  and  that  a  verdict  might  be  entered  fbr 
him  instead  thereof,  in  case  the  Court  should  be  of  opiii* 
ion  that  the  cognizance  was  not  supported ;  the  defend* 
ant  having  alleged  that  the  plaintiff  held  the  whole  of  the 
premises  under  William  George  Tate,  at  the  yearly  rent 
therein  mentioiled ;  whereas,  it  appeared,  that  only  two- 
thirds  of  the  property  were  conveyed  to  William  Tale  the 
father,  whose  interest  the  son  took,  and  by  virtue  of  which 
conveyance  the  present  distress  could  alone  be  supported. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  thb  Term,  ac- 
cordingly obtained  a  rule  nisi,  and  submitted,  that  as  one- 
third  of  the  property  intended  to  have  been  conveyed  im- 
der  Bradney's  will  to  William  Tate  was  still  outstanding 
in  one  of  the  devisees  in  trust,  and  the  defendant  made 
cognizance  as  bailiff  of  William  George  Tate,  who  clami- 
ed  by  operation  of  law,  as  heir  of  his  father  William  Taie, 
the  defendant  ought  to  have  acknowledged  the  taking 
for  two-thirds  of  the  rent  only;  whereas  he  has  alleged 
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that  the  full  rent  was  due  to  Taie  for  the  whole  of  the 
premises.  Tbereforei  the  contract^  by  virtue- of  which 
it  is  alleged  that  the  plaintiff  holds  under  WilUam 
George  Tate^  is  not  correctly  set  out  in  the  cognizance* 
liitleion  (a)  lays  it  down  as  an  established  rule  of  law^ 
diat  tenants  in  common  must  sever  in  an  avowry  for  rent^ 
unless  the  rent  reserved  be  a  hawk,  or  an  horse,  or 
any  other  entire  thing,  which  cannot  be  severed.  In 
Vinef's  Abridgment  {b)f  it  is  said,  that  tenants  in  common 
shall  join  in  an  action  of  debt  for  rent  reserved  by  them, 
upon  their  lease  for  years,  and  yet,  in  an  avowry  for  the 
same  rent,  they  ought  to  sever;  for  this  is  by  reason  of 
the  reversion,  which  is  several.  In  Midgley  v.  Lovelace, 
Lord  Chief  Justice  Holt  said  (c),  *'  if  tenants  in  common  se« 
ver  in  debt,  &c.,  they  must  not  each  of  them  make  his  de- 
mand of  such  a  certain  sum  which  amounts  to  a  moiety, 
but  the  demand  must  be  de  und  medietate  of  the  whole 
rent.**  In  Harrison  v.  Bamby{d),  it  was  held,  that  a 
terre-tenant  holding  under  two  tenants  in  common,  cannot 
pay  the  whole  rent  to  one,  after  notice  from  the  other  not 
to  pay  it;  and  that,  if  he  do,  the  other  tenant  in  common 
may  distrain  for  his  share.  And  in  CuUey  v.  Spearman  (^), 
this  Court  decided,  that  one  tenant  in  common  cannot  avow 
aUme  for  taking  cattle  damage  feasant ,  but  that  he  ought 
also  to  make  cognizance  as  bailiff  of  his  companion. 


1829. 
Philpott 
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Mr.  Serjeant  Taddy,  and  Mr.  Serjeant  Meretvether,  now 
shewed  cause. — The  defendant  has  made  cognizance  as 
bailiff  of  William  George  Tate,  and  alleged,  that  the  plain- 
tiff held  the  premises  as  tenant  to  him,  by  virtue  of  a  de- 
mise thereof  to  the  plaintiff  before  made,  at  the  yearly 
rent  of  170/.,  payable  quarterly.  All  these  allegations  are 
true  in  point  of  fact,  as  the  plaintiff  held  under  a  lease 


(a)  Sections  314, 317. 

(b)  Tit.  Action*   IJoinder],  (Z. 

c.)  pi.  26,  27. 


(f)  Carth.  289. 

(rf)  5  Term  Rep.  246. 

(e)  2  H.  Bl.  386. 
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1829.         from  Bradney  on  those  terms,  and  the  plaintiffi  in  his  plea 
in  bar,  has  merely  alleficed.  that  he  did  not  hold  as  tenant 
V,  to  Tate^  in  manner  and  form  as  in  the  cognizance  is  alleg- 

ed ;  but  he  does  not  deny  that  there  was  such  a  demise 
as  is  therein  mentioned.  The  cognizance  is  in  general 
termSy  and  framed  under  the  statute  11  Geo.  2,  c.  19,  s. 
9&i  which  obviates  the  difficulty  and  inconvenience  for- 
merly experienced  by  landlords  in  being  obliged  to  set 
out  their  title  with  the  nicety  and  precision  required  by 
the  common  law.  Although  WiUiam  George  Tate  might 
be  only  entitled  to  two-thirds  of  the  rent,  yet,  by  virtue  of 
the  conveyance  to  his  father,  the  plaintiiF  held  as  tenant 
to  Tate ;  and  admitting  that  tenants  in  common  must  sever 
in  an  avowry,  the  defendant  has  in  fact  done  so,  as  he  has 
made  cognizance  as  bailiff  of  Tate  alone,  and  not  of  the 
trustee,  as  his  co-tenant  or  companion.  The  case  of  CW^ 
ley  V,  Spearman  is  distinguishable,  as  there  the  tenant  in 
common  avowed  for  taking  cattle  damage  feasant,  which 
was  an  injury  to  the  possession,  as  the  taking  the  cattk 
was  taking  a  pledge  for  satisfaction  for  that  injury.  Xil- 
tleton  says  (a),  "  if  two  tenants  in  common  make  a  lease  of 
their  tenements  to  another  for  a  term  of  years,  rendering 
to  them  a  certain  rent  yearly  during  the  term,  if  the  rent 
be  behind,  the  tenants  in  common  shall  have  an  action  of 
debt  against  the  lessee,  and  not  divers  actions,  for  that 
the  action  is  in  the  personalty;  but  that,  in  an  avowry  for 
such  rent,  they  ought  to  sever,  for  this  is  in  the  realty." 
But,  it  is  not  now  necessary  that  a  tenant  in  common  should 
set  out  the  precise  nature  of  his  interest  in  an  avowry,  he 
may  claim  the  whole  rent,  and  prove  that  a  part  only  is 
due.  So,  a  part  owner  of  a  ship  may  claim  the  whole 
freight  due,  whereas  he  is  only  entitled  to  recover  accord- 
ing to  his  proportionate  interest  in  the  vessel.  An  avow- 
ry for  rent  need  not  be  more  precise  than  a  declaration; 

(a)  Sections  316, 317. 
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and}  under  an  avowry  for  a  year's  rent,  it  is  quite  clear,         1829. 
Ibat  the  landlord  will  be  entitled  to  recover  for  a  quarter.      ^ 

^  '        Philpott 

if  he  prove  that  such  rent  be  due.  In  Claworthy  v.  Mil'  _  o. 
eke/ (a),  the  defendant  avowed  for  rent^  and  shewed  that 
bis  &ther  was  seised,  and  let  for  years  rendering  rent, 
and  died,  and  that  the  reversion  descended  to  the  de- 
fendant, and  so  he  avowed  for  the  whole  of  the  rent  in  ar- 
lear;  and  the  plaintiff  replied  that  the  father  devised  the 
reversion  to  another.  Tins  Jury  found,  that  the  devise 
was  only  of  two  parts,  and  not  of  the  third,  the  lands  being 
held  by  knight*s  service;  and  it  was  held,  that  the  avow- 
ant should  have  return  for  the  third  part,  as  there  appear- 
ed to  be  a  sufficient  certainty  to  the  Court  to  make  an  ap- 
portionment; and  judgment  was  given  for  him  accordingly. 
In  GrilU  v.  ManneU  (6),  the  defendant,  in  her  avowry, 
alleged  that  the  plaintiff  was  seised  of  the  reversion 
in  fee,  and  the  plaintiff,  in  his  plea  in  bar,  traversed 
the  seisin  in  fee  in  him,  and  alleged  that  the  defend- 
ant fDOM  only  seised  for  Ufe^  the  reversion  in  fee  be- 
longing to  another;  but  such  plea  was  held  bad  on 
demurrer,  because  it  admitted  that  the  defendant  had 
an  estate  sufficient  to  justify  the  distress.  Though,  in 
PuUen  V.  Palmer  {c)s  it  was  held,  that  although  one  jointer 
tenant  may  distrain  for  the  whole  rent,  yet  he  cannot  avow 
for  the  whole,  for  that  an  avowry  is  in  the  nature  of  an  ac- 
tion, and  is  a  demand  in  law  of  the  rent;  yet  that  case  was 
decided  before  the  statute  1 1  Geo.  2  was  passed,  and 
the  defendant's  title  was  fully  set  out  in  the  avowry. 
In  Forty  v.  Imber  (J),  the  defendant,  in  his  cognizance, 
alleged,  that  for  two  years  and  a  quarter  ending  at  Christ^ 
maSf  1803,  the  plaintiff  held  the  premises  as  tenant  to  A, 
B.  by  virtue  of  a  certain  demise ;  to  which  the  plaintiff 
pleaded  non  tenuity  tnodo  etformd;  the  defendant  was  held 

(a)  Winch,  49.  20?. 

(6)  Waieg,  378.  (r/)  6  East,  434. 

(c)  Canh.  328 ;    S.  C.  3  Salk- 
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1829.        to  be  entitled  to  a  verdict »  on  proof  that  the  plaintiff  heM 
]^     '     '      of  A.  B.  from  the  23rd  December.  1801,  and  that  he  miff  hi 
V.  recover  for  two  years*  reni,  instead  of  two  years  and  a  quar* 

ter;  and  Lord  Ellenborough  there  said,  "it  is  unnecea- 
sary  to  revert  to  cases  before  the  statute  of  1 1  Geo*  2,  c. 
19,  8.  22,  which  meant  to  relieve  landlords  from  the  di6i- 
culties  which  they  before  laboured  under  in  making  avow« 
ries  for  rent,  and  gives  the  avowry  and  cognizance  in  as 
general  terms  as  possible.  And  there  has  been  no  case 
since  that  statute,  where,  if  it  turned  out  that  less  rent  was 
due  than  the  defendant  had  avowed  for,  he  has  not  been 
holden  to  be  entitled  to  recover  for  so  much  as  was  due. 
It  is  the  constant  practice."  In  Hargrave  v*  Shewin  (a), 
in  replevin  for  taking  the  plaintiff's  com  in  four  closes, 
the  defendant  avowed  for  rent  in  arrear,  alleging  that  the 
plaintiff  held  the  closes  at  a  certain  yearly  rent;  and  it  ap- 
peared in  evidence,  that  the  tenant  held  the  four  closes 
mentioned  in  the  declaration,  and  two  others  also,  at  the 
rent  mentioned  in  the  avowry ;  and  it  was  held,  that  the 
evidence  supported  the  avowry,  as  each  part  of  the  land 
was  liable  to  the  whole  rent,  and  that  a  distress  for  the 
whole  might  have  been  taken  on  any  part  of  the  land  de* 
mised.  Here,  it  is  averred,  that  the  plaintiff  held  as  te« 
nant  to  Tate^  by  virtue  of  a  demise  made  to  the  plaintiff; 
but  it  is  not  stated,  that  the  demise  was  made  by  Tate^  or 
that  the  plaintiff  held  under  him  alone;  and  as  the  plain- 
tiff has  only  pleaded  that  he  did  not  hold  as  tenant  to 
Tate^  in  manner  and  form  as  in  the  cognizance  alleged; — 
whether  Tate  were  or  were  not  entitled  to  the  whole,  or 
only  to  two-thirds  of  the  rent,  was  not  a  matter  in  issue 
between  the  parties.  In  Pope  v.  Skinner  (6),  to  an  avowry 
for  cattle  taken  damage  feasant  ^  the  defendant  avowed  the 
taking  under  a  right  of  common,  and  the  plaintiff  pleaded, 
that  one  W.  demised  the  land  to  him  on  a  certain  day,  and 

{a)  6  Baru.  &  Crebs.  34;  S,  C.  9  Dow.  &  Ryl.  20.        {b)  UotMUt,  T2, 
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Ibe  defendant  traversed  the  lease  by   fV.  to  the  plain^         \9S9. 
tiff,  modo  et  formd;  and  although  the  commencement      ^    *     ' 
of  the  lease  and  time  of  making  it  were  mistakeni  yet  v. 

the  Court  held,  that  if  it  were  proved  in  substance  it  ^^■*"»®''- 
was  sufficient,  and  that  the  words  modo  et  formd  should 
not  put  the  circumstances  in  issue,  the  only  question 
hnng,  whether  the  party  had  a  lease  or  not.  So,  here, 
the  averment,  that  the  plaintiff  eiyoyed  the  premises 
as  tenant  to  Taief  by  virtue  of  a  demise,  was  true  in  sub- 
stance, and  it  was  not  stated  that  the  demise  was  grant- 
ed by  Taie;  and  the  plaintiff  has  merely  alleged  that  he  did 
iKOt  hold  under  him  in  manner  and  form  as  in  the  cogni- 
sance 18  alleged ;  and  it  was  proved  that  the  rent  was  payable 
by  the  plaintiff  to  Brcukneyt  from  whom  the  premises  passed 
to  TWr,  in  the  terms  alleged ; — by  virtue  of  the  lease  grani%  ^  /- 
ed  to  the  plaintiff  by  Brtidney.  In  Pagey.  Chuck  (a),  the  de- 
fendant avowed  for  rent  in  arrear,  for  a  dwelling-house  with 
die  appurtenances,  and  it  was  proved  that  the  plaintiff  on- 
ly oecupied  the  upper  part  of  the  house,  and  that  the  shop 
and  yard  were  in  the  occupation  of  other  tenants ;  and  it  was 
held  to  be  no  variance;  and  Lord  Chief  Justice  Best  said, 
^'  in  an  action  of  replevin,  it  is  sufficient  if  the  substance  of 
the  issue  be  proved.**  Here,  the  terms  under  which  the 
plaintiff  held  were  proved  in  substance ;  and,  as  the  verdict 
was  entered  for  the  defendant  for  two-thirds  of  the  rent 
alleged  to  be  due,  it  will  meet  the  justice  of  the  case,  as 
Tate  was  clearly  entitled  to  distrain  for  that  amount. 

Mr.  Serjeant  Wilde f  in  support  of  his  rule. — The  priti- 
dple,  that  tenants  in  common  must  sever  in  an  avowry  for 
rent,  has  not  been  denied,  and  is  applicable  to  all  cases, 
except  the  rent  reserved  be  of  a  thing  which  cannot  be 
severed,  as  in  the  instances  put  by  Litilelon;  and  here, 
the  question  arises  on  the  nature  of  the  holding  or  tenan- 

(A)  10  B,  Moure,  'JG^. 
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18S9.  cy  of  the  plaintiff,  and  not  on  the  landlord's  right  or  titb 
to  the  rent.  In  Harrison  v.  Bamby,  Lord  Kenyan  said  (a), 
'*  tenants  in  common  ought  to  avow  for  their  separate  por- 
tions:*—  the  same  principle  was  established  in  Ptdlen  v« 
Palmer;  and  Finer  is  ako  an  express  authority  on  this 
point.  Here,  the  issue  was,  whether  the  plaintiff  held  as  te- 
nant to  Taie,  by  virtue  of  a  demise  to  the  plaintiff,  at  the  year- 
ly rent  in  the  cognizance  mentioned.  It  is  quite  clear  thai 
he  did  not,  for  it  was  proved,  that  Tate  was  only  tenant  in 
common,  and  entitled  to  two-thirds  of  the  rent;  but  the 
defendant  has  made  cognizance  for  the  whole,  and  led  the 
plaintiff  to  believe  that  the  entire  estate  was  vested  in  Taie^ 
whereas,  in  fact,  the  other  tenant  in  common  might  distrain 
for  the  rent  due  to  him,  and  there  is  nothing  like  a  sever* 
ance  on  the  face  of  the  cognizance,  and  Tate  himself  could 
not  have  avowed  for  the  rent  due,  without  making  cogni- 
zance as  bailiff  of  his  companion  or  co-tenant.  Although, 
since  the  statute  1 1  Geo.  2,  c.  19,  a  landlord  may  avoWf 
or  his  bailiff  make  cognizance  in  general  terms,  yet  the 
substance  of  the  avowant's  title  must  be  stated,  and  the 
contract  upon  which  the  rent  becomes  due  must  be  truly 
set  forth,  according  to  Brown  v.  Sayce  (6),  where  the  de- 
fendant, having  avowed  on  a  contract  for  110/.  rent,  and 
proved  a  demise  amounting  to  111/.,  it  was  held  to  be  a 
fatal  variance,  as  the  verdict  on  that  issue  would  be  evi- 
dence of  the  amount  of  the  rent  between  the  same  parties 
in  another  action.  In  Claworthy  v.  Mitckel,  the  ques- 
tion turned  entirely  on  the  issue  raised  by  the  pleadings 
as  to  the  terms  of  the  devise,  which  was  set  up  by  the  te- 
nant in  his  plea  in  bar,  and  traversed  by  the  avowant,  who 
was  under  the  necessity  of  deducing  his  title  to  the  pre- 
mises, in  the  avowry,  and  which  he  did,  by  alleging  thai 
the  reversion  descended  to  him  from  his  father.  In  Hot' 
grate  v.  Shewin,  the  tenant  held  the  portion  of  the  farm 

(a)  5  Term  Rep.  249.  (6)  4  Taunt.  32P. 
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mentioned  in  the  declaration  at  the  whole  rent  to  which         1829. 
each  part  of  the  land  was  liable,  and  therefore  a  distress  ^ 

for  the  whole  might  have  been  taken  on  any  part.    In  For-  v. 

iff  V.  Imber,  no  question  was  raised  as  to  the  title  of  the  ^■•"'■^• 
avowant,  bnt  merely  as  to  the  quantum  of  rent  due ;  and 
in  Harrison  v.  Barnby^  the  avowant,  on  an  avowry  for 
half  a  year's  rent,  had  judgment  for  a  quarter  only,  which 
was  dae.  In  CrriUs  v.  Mannell,  the  question  arose  on  a 
collateral  issue,  vitt.  whether  the  party  was  seised  of  the 
reversion  in  fee,  or  for  life;  and  in  Page  v.  Chuek,  the 
tenant  occupied  all  the  house,  with  the  exception  of  the 
shop  and  yard,  which  were  in  the  occupation  of  other  te- 
nants under  a  separate  dembe.  All  these  cases,  therefore, 
are  distinguishable  from  the  present ;  and,  although  Tate 
might  be  entitled  to  recover  from  the  plaintiff  two-thirds 
of  the  rent  due  for  the  house  in  question,  yet  the  defend- 
ant ahoold  have  made  cognisance  for  those  two-thirds  on- 
ly; whereas,  he  has  claimed  the  full  rent  due  for  the  whole 
of  the  premises,  to  which  Tate,  by  his  own  shewing,  is  not 
entitled. 

Lord  Chief  Justice  Tindal. — We  think  that,  in  this 
case,  a  verdict  must  be  entered  for  the  plaintiff.  The  pre- 
cise issue,  which  the  defendant  has  failed  to  prove,  is  rais- 
ed by  the  first  plea  in  bar,  in  which  the  plaintiff  has  aver- 
red that  he  did  not  hold  the  premises  as  tenant  to  William 
George  Taie,  by  virtue  of  the  supposed  demise,  in  man- 
ner and  form  as  the  defendant  in  his  cognizance  has  alleg- 
ed. Although  it  is  true  that  the  words,  "  in  manner  and 
farm,"  do  not  embrace  the  whole  of  the  defendant's  alle- 
gations, yet,  they  have  been  always  held  to  extend  to  the 
terms  of  the  demise  between  the  landlord  and  tenant.  The 
case  oi Brown  v.  Sayce  is  a  decisive  authority  on  that  point ; 
and  here  there  is  a  distinct  allegation  that  the  plaintiff  held 
the  house  in  which,  &c.,  as  tenant  to  Tate^  at  the  yearly 
rent  of  170/.  The  statute  1 1  Geo.  2,  c.  19,  was  not  intended 
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1829.         to  relieve  a  landlord  or  an  avowant  from  stating  truly^  aU 
^"""""^      though  generally,  the  contract  between  him  and  his  tenant ; 
V.  but  only  to  relieve  him  from  the  difficulty  of  setting  out 

his  title  with  that  degree  of  precision  which  was  required 
by  the  common  law.  If  this  case  had  occurred  before  the 
statute  was  passed,  it  would  have  been  incumbent  on  the  de- 
fendant to:have  shewn,  that  Bradney,  at  the  time  he  granted 
the  lease  to  the  plaintiff,  was  seised,  and  also  the  quantity 
of  est0e  of  which  he  was  seised ;  that  he  devised  the  pro- 
perty to  three  trustees;  the  conveyance  to  WUliam  Taie 
by  two  of  them,  by  rieason  whereof  the  reversion  descended 
to  William  George  Taie  as  heir  of  William;  and  that  the 
latter  and  the  other  remaining  trustee,  who  had  omitted  to 
execute  the  deeds,  were  tenants  in  common;  that  William 
Tate  took  only  two-thirds  of  the  property;  that  rent  was  in 
arrear  for  those  two-thirds ;  and  that  the  defendant,  as  bailiff 
of  William  George  Taie,  distrained  for  it :  but  since  the  sta? 
tute,  a  concise  and  more  general  mode  of  avowing  is  permit- 
ed.  Still,  however,  the  allegations  essential  to  the  contract 
between  landlord  and  tenant,  and  under  which  the  latter 
holds,  must  correspond  with  the  fact;  and  he  may  take  the 
same  objections  in  his  plea  of  non  tenuity  under  the  words 
modo  etformd,  as  he  might  have  done  before  the  statute  wa« 
passed.  The  defendant  has  alleged  that  the  plaintiff  held 
the  premises  as  tenant  to  William  George  Tate,  at  the  year- 
ly rent  of  170/.,  but  that  allegation  he  has  failed  to  prove, 
as  Tate's  father  took  only  two-thirds  of  the  property,  to 
which  the  cognizance  should  have  been  confined.  If  a  se. 
cond  distress  were  made  by  the  other  trustee  for  his  share  of 
the  rent,  and  another  action  of  replevin  brought,  the  judg- 
ment in  this  case  could  not  be  pleaded  in  bar,  as  the  re* 
cord  does  not  disclose  what  the  precise  interest  of  the  land- 
lord was,  or  the  true  nature  of  his  contract  with  the  plaintiff 
as  his  tenant.  There  is,  consequently,  a  variance  between 
the  contract  ah  to  the  holding,  as  alleged  in  the  cogni- 
zance, and  that  proved  at  the  trial,  as  well  as  to  the  amount 
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of  the  rent  due  to  Tate,  be  being  only  entitled  to  two-         1829. 
tbirds,  instead  of  the  entire  property;  and^  therefore^  a  ver- 
dict must  be  entered  for  the  plaintiff,  for  the  usual  nomi«  v. 
nal  damages. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
construction  put  by  my  Lord  Chief  Justice  on  the  statute 
11  Geo.  2t  c.  10,  appears  to  me  to  be  most  correct;  for, 
although  the  landlord  may  now  avow  generally,  yet,  what 
he  alleges  in  such  avowry,  he  must  allege  truly.  Here, 
the  allegation,  that  the  rent  for  the  whole  of  the  premises 
was  due  to  TiUe,  was  not  proved.  Although  I  was  at  first 
staggered  with  the  case  of  Page  v.  Chuck,  yet  it  now 
appears  to  me  to  bear  no  analogy  to  the  present,  as  there 
the  plaintiff  occupied  the  whole  of  the  house,  with  the  ex- 
ception of  the  shop  and  yard,  which  were  let  under  a 
separate  demise;  and  if  a  burglary  had  been  committed,  it 
would  have  been  well  laid  to  have  been  in  the  house  of 
die  plaintiff,  as  the  tenant  or  occupier. 

Mr.  Justice  Burrough. — If  the  cases  before  the  sta- 
tute 11  Geo.  2  was  passed  be  looked  at,  they  shew,  that  it 
was  incumbent  on  the  party  avowing  or  making  cogniz- 
ance, to  set  out  his  title  to  the  premises,  for  the  rent  of 
which  the  distress  was  levied ;  but  the  statute  has  only 
made  a  difference  in  the  form  of  pleading;  and,  although 
the  landlord  may  now  avow  generally,  he  must  prove  his 
title  to  the  rent  in  the  terms  in  which  he  alleges  it.  Here, 
the  defendant  has  alleged  that  the  plaintiff  held  under 
Tate^  as  his  landlord,  at  the  yearly  rent  of  170/.,  and  that 
three  quarters  were  due.  In  point  of  fact,  Tate  was  only 
entitled  to  two-thirds  of  the  property  for  which  he  has 
claimed  rent  from  the  plaintiff;  whereas,  he  has  alleged 
a  title  to  all  the  rent,  as  though  he  had  been  possessed  of 
the  whole  of  the  premises.  There  is,  consequently,  a  va- 
riance between  the  cognizance  and  the  deeds  produced 
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iBS9.        at  the  trial,  by  virtue  of  which  the  property  was  conveyed 

Philpott     ^°  Tate's  father,  and  on  which  alone  the  distress  could  be 

<^  supported.     It  therefore  appears  to  me.  that  none  of  the 

.DOBBINtON.  , 

cases  which  have  been  cited  for  the  defendant  have  ftf  y 
application  to  the  present. 

Mr.  Justice  Gaselee. — The  only  difficulty  I  felt  in  the 
course  of  the  argument,  arose  from  the  case  of  Clawarthy 
V.  MitcheL  But  there  the  point  turned  on  the  particular 
form  of  the  pleadings,  and  the  issue  raised  thereon;  for  the 
defendant,  in  his  avowry,  alleged  that  his  father  was 
seised,  and  let  for  years  rendering  rent;  that  he  died,  and 
that  the  reversion  descended  to  the  avowant,  and  he  avow- 
ed for  rent  in  arrear.  The  plaintiff  pleaded  in  bar,  that 
the  avowant's  father  devised  the  reversion  to  another; — 
and  the  avowant  traversed  the  devise.  No  question, 
therefore,  arose  as  to  whether  the  premises  descended  to 
the  avowant,  but  only  as  to  the  nature  of  the  devise.  Here, 
however,  the  defendant  has  not  only  alleged  that  the 
plaintiff  held  the  premises  at  the  yearly  rent  of  170/.,  but 
that  he  held  as  tenant  thereof  to  Tate,  the  party  at  whose 
instance  the  distress  was  levied,  at  that  rent.  But,  it  ap- 
peared by  the  deeds  given  in  evidence,  that  the  plaintifT 
did  not  hold  the  whole  of  the  premises  as  tenant  to  Tate, 
at  the  rent  of  170/.,  but  that  he  only  held  two-thirds  as 
tenant  to  him,  at  the  annual  rent  of  170/.  for  the  whole 
If  we  were  to  say  that  this  cognizance  was  sufficient,  a 
landlord  need  not  in  future  set  out  in  his  avowry  the  terms 
of  the  contract  under  which  his  tenant  holds,  which  is  ne- 
cessary, according  to  the  case  of  Brown  v.  Sayce.  As, 
therefore,  Tate  was  only  entitled  to  distrain  for  the  rent 
due  for  two-thirds  of  the  premises,  the  defendant  should 
not  have  made  cognizance  for  the  whole.  The  rule,  there- 
fore, for  entering  a  verdict  for  the  plaintiff  on  the  plea  of 
non  tenuit  must  be  made 

Absolute. 
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MiLsoM  V.  Day.  ^j^uT 

Mr.  Serjeant  Taddy,  on  a  former  day  in  this  Term,  ob-  J^**"**'  ^ 
twied  a  rule  nisi  for  an  attachment  against  a  witness  for  into  contempt, 

,.  ,  .  1      n    1  •  •  -I  for  not  attend- 

not  attending  at  the  tnal  of  this  cause,  to  give  evidence  ing  at  a  trial  ai 

on  behalf  of  the  defendant,  he  having  been  duly  served  the  Sh^ngtl  in 
with  a  copy  of  a  subpcena  for  that  purpose.     The  motion  <*«ii«M»  ^  * 

«  jB  MIOpCSIMy  tnO 

was  founded  on  an  affidavit  of  the  defendant's  attorney,  writ  mutt  ipc- 
who  stated,  that,  on  the  1st  of  February  last,  he  served  ^hicfa^the 
the  witness  with  a  copy  of  a  subpoena^  to  attend  at  the  ^"JJJ^  ^l^Wft- 
trial  of  this  cause  on  the  13th,  beinir  the  first  day  of  the  »^<««'  A«tf>  ^ 
Sittings  at  Westminster  after  the  last  Hilary  Term,  and 
that  the  usual  conduct  money  was  tendered  to,  and  ac- 
cepted by,  the  witness.    That  the  cause  came  on  for  trial 
on  the  17th  February,  when  the  witness  was  called  thrice 
on  his  suipcena,  but  that  he  did  not  appear;  that  he  was  a 
most  material  and  important  witness  for  the  defendant,  to 
prove  the  delivery  and  contents  of  a  bill  of  parcels  to  the 
plaintiflT;   and  that  a  verdict  was  given  in  favour  of  the 
latter,  in  consequence  of  the  absence  of  such  witness. 

Mr.  Serjeant  Wilde  now  shewed  cause,  and  produced 
the  copy  of  the  subpcena  with  which  the  witness  was  serv- 
ed:— by  which  he  was  commanded  to  appear  before  Sir 
Wm*  Draper  Best,  Knight,  our  Chief  Justice  of  the 
Bench,  on  Friday,  the  13th  February  instant,  by  nine 
o'clock  in  the  forenoon,  to  testify,  &c.,  in  a  certain  cause 
then  depending  in  our  Court  before  our  Justices  at  West- 
minster,  between  the  plaintiff  and  defendant,  on  the  part 
of  the  defendant,  &c.  &c. — The  learned  Serjeant  sub- 
mitted, that  the  subpcena  was  defective  in  point  of  form, 
as  it  should  have  stated,  that  the  cause  was  to  be  tried  at 
Westminster  Hall  (a).  He  also  produced  an  affidavit  of  the 
witness,  which  stated  that  he  attended  at  Westminster  on 

(a)  See  Tidd's  Practical  Forms,  to  9th  Edit,  of  Practice,  p.  289. 
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the  13th  and  14th  o{  February;  that  the  cause  was  not  set 
down  in  the  paper  for  either  of  those  days ;  that  he  inquired 
for  the  defendant's  attorney^  but  could  not  find  him ;  and 
that  the  witness  did  not  mean  to  disobey  or  be  guilty 
of  a  contempt  of  the  process  of  the  Court. 

Per  Curiam. — A  subpoena^  in  order  to  bring  a  party  into 
contempt  for  non-attendance  under  it,  should  follow  the 
prescribed  form,  and  the  place  where  the  cause  is  intend- 
ed to  be  tried,  (if  at  the  Sittings  in  Westminster  or  Ixm- 
dan),  must  be  inserted  in  the  body  of  it.  As  that  was 
not  done  in  this  case,  it  is  too  much  to  say,  that  the  party 
is  liable  to  an  attachment;  and  he  has  sufficiently  shewn 
us  that  he  did  not  intend  to  disobey  the  order  of  the 

Court. 

Rule  discharged  with  costs. 


Wedneiday,  D^Y  V.  SteWART. 

JtUy  Ut, 

In  an  acUon  by  J-  HIS  was  an  action  of  assumpsit  by  the  plaintiff  as  the 
the  indortee       indorsee  and  holder,  afi^ainst  the  defendant  as  drawer  and 

against  the  '     ^ 

drawer  of  a  bill  indorscr  of  a  bill  of  exchange  for  3112.  Vls.Gd.     On  the 

b  no^defence  production  of  the  bill  at  the  trial,  before  Lord  Chief  Jua- 

tolrn  Ind^aT"  *^^  Ttndol,  at  Westminster,  at  the  first  Sittings  in  this 

cepted  upon  an  Term,  it  appeared  to  have  been  drawn  by  the  defendant 

illegal  stock-  ,  ,    .  rxr  ,  .    ,  ,  ,        , 

jobbing  trans-  upon,  and  accepted  by,  one  Watson,  and  indorsed  by  the 
indoneere-^  defendant  to  a  third  person,  who  indorsed  it  to  others, 
ceivcd  the  biu     ^hQ  indorsed  it  to  the  plaintiff's  uncle,  who  gave  it  Id 

firom  a  third  i         i   •      • 

person  for  a  va-   the  plaintiff. 

ationfand  wifh-  ^^^  handwriting  of  the  defendant  having  been  proved, 
out  notice  of  the  jj^g  plaintiff  Called  a  witness  to  shew  that  the  bill  was 

circumstances  ... 

under  which  it  given  to  him  by  his  uncle  band  fide,  and  for  a  valuable 
ferences  in  con-  Consideration;  the  defence  being,  that  it  was  drawn  and 
wswHy  app^  accepted  for  the  amount  of  differences  on  time  bar- 
to  time  bargains,  gains  in  the  funds;  and  that,  it  being  a  stock-jobbing  trans- 

but  may  refer 

to  a  bond  fidt  sale  and  delivery  of  stock. 
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Mtion,  the  bill  was  yoid,  as  falling  within  the  provisions  of  1829. 
the  statute  7  Geo.  2,  c.  8;  and  that  the  plaintiff  was 
aware  of  the  circumstances  under  which  the  bill  was 
made^  be  having  been  informed  of  it  by  his  uncle  when  he 
received  it.  The  defendant's  clerk  was  called,  who 
stated  that  he  was  -  present  when  the  bargain  was  made 
between  the  defendant  and  the  acceptor,  and  for  which 
the  bin  in  question  was  drawn,  and  that  the  trans- 
action was  entered  in  a  book.  On  the  production  of  the 
book,  it  contained  mer6  entries  of  an  account,  in  figures, 
between  the  defendant  and  Watson^  but  the  amount  was 
not  added  up,  nor  was  a  balance  struck.  A  ledger  of 
Waimm,  the  acceptor,  was  then  put  in,  containing  an  en- 
try made  by  him,  and  signed  with  his  initials,  and  which 
was  as  follows: — "To  differences  in  consols,  SIR  I7s. 
6dJ*  being  the  amount  of  the  bill  in  question. 

A  witness  was  then  called  for  the  defendant,  to  explain 
the  meaning  of  the  word  differences^  and,  on  looking  at  the 
entry  in  the  acceptor's  book,  he  stated  that  he  believed  it 
related  to  time  bargains;  and  that  c/t^ereiic^^  generally  ap- 
plied to  bargains  of  that  nature.  But  no  satisfactory  evi- 
dence was  adduced  to  shew,  that  the  plaintiff  was  aware  of 
the  consideration  for  which  the  bill  was  drawn  and  accept- 
ed; and  the  Lord  Chief  Justice  left  it  to  the  Jury  to  say, 
whether  the  parties,  at  the  time  the  bill  was  made,  meant 
differences  in  point  of  time,  or  time  bargains,  as  they  are 
usually  termed,  and  which  are  illegal,  by  the  provisions  of 
the  statute  7  Geo.  S,  c*  8; — or  differences  between  consols 
bomAfide  and  actually  bought,  sold,  and  delivered,  which 
would  be  a  valid  and  legal  transaction. 

The  Jury  found  a  verdict  for  the  plaintiff  for  the 'amount 
ofthebiU. 

Mr.  Seijeant  Toddy  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside  and  a  new  trial  granted,  on 
the  ground  that  the  entry  in  tlie  acceptor's  book  was  con- 
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elusive  to  shew  that  the  consideration  for  the  bill,  as  be* 
tween  the  drawer  and  the  acceptor,  was  for  differences  aris' 
ing  on  time  bargains  in  consols,  and  that  it  was  there- 
fore absolutely  void  by  the  statute  7  Geo.  S,  c.  8,  s.  5  (a); 
and  although  such  differences  might  not,  in  strictness,  have 
reference  to  bargains  for  time,  yet,  that  they  fell  within 
the  meaning  of  the  statute,  which  was  passed  for  prevent- 
ing the  practice  of  compounding  or  making  up  differences 
for  stocks  not  actually  delivered.  The  proper  question  for 
the  Jury,  therefore,  was,  whether  *'  the  differences  in  goD' 
sols"  related  to  stock  bought  and  sold,  and  actually  deliver^ 
ed,  and  not  whether  they  were  meant  to  apply  to  time  bar- 
gains; for  whenever  differences  are  paid,  it  must  be  ccmsi- 
dered  as  a  stock-jobbing  transaction.  Although  in  JEd- 
wards  v.  Dick  (6),  in  an  action  against  the  drawer  of  a  bSi^ 
it  was  held  to  be  no  defence  that  it  was  drawn  and  accepted 
upon  an  illegal  consideration,  if  it  were  indorsed  over  by 
the  drawer  for  a  valuable  consideration  to  a  third  person, 
who  sued  upon  it;  and  here,  there  was  no  direct  evidence 
that  the  plaintiff  knew  the  consideration  for  which  the  bill 
was  drawn  and  accepted;  yet,  there  the  bill  was  accepted 
for  a  gaming  debt,  and  the  defendant,  as  drawer,  was  not 
within  the  spirit  of  the  statute  against  gaming.     But,  in 


(«)  By  wUch  it  is  enacted,  that 
no  money  or  other  consideration 
whatsoever  shall,  after  the  pass- 
ing of  the  act  (made  perpetual 
by  10  Geo.  2,  c.  8),  be  volunta- 
rily given,  paid,  had,  or  received, 
for  the  compounding,  satisfying, 
or  makiqg  up  any  difference  for 
the  not  delivering,  transferring, 
having,  or  receiving  any  public 
or  joint  stock,  or  other  public 
securides,  or  for  the  not  perform- 
ing of  any  contract  or  agreement 
so  stipulated  and  agreed  to  be 
performed; — ^but    that    all    and 


every  such  contract  and  agree- 
ment shall  be  spedfically  per- 
formed and  executed  on  all  sides, 
and  the  stock  or  security  therdvy 
agreed  to  be  asdgned,  transferred, 
or  delivered,  shall  be  actually  m 
done,  and  the  money,  or  other 
consideration  thereby  agreed  to 
be  given  and  pud  for  the  same, 
shall  also  be  actually  and  really 
given  and  paid;  and  all  persons 
who  shall  voluntarily  compoiind 
such  difference,  shall  forfdt  one 
hundred  pounds. 
(6)  4  Bam.  &  Aid.  212. 
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Steers  V.  Lashley  («),  where  a  bill  was  given  in  respect  of      ^48Ji? 
a  JBtock-jobbing  transaction,  it  was  held  to  be  invalid  in 
the  hands  of  an  indorsee,  although  he  was  a  band  fide 
holder. 

Lord  Chief  Justice  Tindal^ — I  am  not  aware,  that,  if 
tfiis  cause  were  to  be  re-tried,  a  different  direction  could 
be  given  to  the  Jury,  although  the  mode  in  which  I  left 
the  question  to  them  at  Nisi  Prius  has  been  objected  to. 
The  case  of  Edwards  v.  Dick  did  not  then  occur  to  me;  if 
it  bad,  I  ahould  have  expressed  myself  more  unfavourably 
towards  the  defendant  than  I  did.  Mr.  Justice  Holroyd 
there  said (6), — **  No  doubt,  the  acceptance  is  void;  for  k 
was  given  in  consideration  of  money  lost  at  play.  But  the 
consideration  given  by  the  present  plaintiff,  when  the 
bill  was  negotiatedr  was  not  of  that  description;  and  I 
think  the  object  of  the  statute  will  be  best  answered  in 
the  present  case,  by  holding,  that  the  words  extend  only 
to  make  the  acceptance  void.*'  There,  as  here,  the  ac- 
tion was  against  the  drawer  of  the  bill,  and,  as  it  was  in^ 
dorsed  by  him,  and  afterwards  came  to  the  plaintiff  for  a 
valuable  consideration,  the  defendantj  by  his  indorsement, 
affirmed  it  to  be  free  from  exception ;  and  he  could  not  af- 
terwards set  up  his  own  misconduct  to  bar  the  honest  claim 
of  an  innocent  indorsee.  Besides,  in  this  case  there  was  no 
satbfactory  evidence  to  shew  that  the  plaintiff  was  aware  of 
the  circumstances  or  consideration  for.  which  the  bill  was 
drawn  and  accepted,  as  in  Steers  v.  Lashley;  and,  if  we 
were  to  grant  a  new  trial,  it  would  be  incumbent  on  the 
defendant  to  prove  that  the  plaintiff  knew,  or  had  no- 
tice, of  the  transaction  between  the  drawer  and  the  ac- 
ceptor. The  defendant  had  the  benefit  of  the  testimony  of 
the  witness,  who  stated,  that  the  word  '  differences  *  general- 

{a)  6  Term  Rep.  61 ;  .S.  C.  1  Esp.  Rep.  166. 
(h)  4  Barn.&  Aid.  216. 
VOL.  III.  Z 
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1829.  ly  applied  to  time  bargains,  which  is  clearly  an  illegal  trans- 
action ;  and  I  so  told  the  Jury.  But  I  am  not  prepared  to  say , 
that  differences  must,  ex  vi  termini^  be  taken  to  mean 
illegal  differences.  ^Differences  in  consols'  may  apply 
to  reckonings  on  an  actual  sale  and  delivery  of  stock  of 
that  description ;  and,  as  it  does  not  appear  to  nCie  that  the 
result  of  a  second  trial  would  be  more  favourable  to  the 
defendant,  I  think  we  ought  not  to  yield  to  this  appli- 
cation. 

Mr,  Justice  Park. — I  am  of  opinion  that  thq  question 
in  this  case  was  most  properly  left  to  the  Jury  by  my  Lord 
Chi^f  Justice.  '  Differences  in  consols  *  do  not  necessarily 
imply  differences  on  time  bargains;  they  might  equally 
relate  to  stock  bond  fide  sold  and  delivered,  as  the  price 
frequently  fluctuates  very  considerably  in  the  course  of 
one  day. 

Mr.  Justice  Burrough,  and  Mr.  Justice  Gaselee  con- 
curring— 

Rule  refused  (a). 

(a)  In   Greenland  v.  Dyer^  2  was  valid  in  the  bands  of  an  ia- 

Man.  &  Ryl.  422,  it  was  decided,  dorsee,  without  notice  of  the  con- 

that  a  bill  accepted  for  differen-  sideration  for  which  the  bill  was 

ces  on  time  bargains  in  stock,  given. 
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Thursday, 

Adams  and  two  Others  r.  Bateson.  juiy  2n<t 

I  HIS  was  an  action  of  debt  on   bond.     The  declara-  in  debt  on  a 

tion  stated,  that  the  defendant,  on  the  27th  December j  rai  bond,  the 

1824,  at  London^  by  a  certain  writing  obligatory,  sealed  ^^fj^inst 

with  his  seal,  and  now  shewn  to  the  Court,  acknowledged  one  of  three 

obligorii  and 

himself  to  be  held  and  firmly  bound  to  the  plaintiffs,  there-  set  out  the 
in  described  as  three  of  the  trustees  of  the  British  Com-  ^^i^atlonio 
mercial  Insurance  Company,  in  the  penal  sum  of  2,000/.,  ^  ^'  ^j^"  d*^ 
to  be  piud  to  the  plaintiffs,  trustees  as  aforesaid; — which  ant,  c.,«nd  Z)., 
said  writing  obligatory  was  and  is  subject  to  a  certain  con-  of  them.  Piea-^ 
dition  thereunder  written,  to  wit,  that  if  the  defendant,  qH^^J^J^. 
and  William  Lucas  Reay,  and   Thomas  Robinson,  anv  or  tion  of  the  bond, 

it  wai  condi* 

either  of  them,  or  any  or  either  of  their  heirs,  &c.,  should  tioned  for  pay- 

and  did  well  and  truly  pay  or  cause  to  be  paid  unto  the  fendam^  a^and 

said  plaintiffs,  trustees  as  aforesaid,  their  executors,  &c.,  ^'*  t5*^i!^  *2^ 

the  full  sum  of  1,000/.,  together  with  interest  for  the  same,  terits  executioa 

i_  «•  /»  1  .  1       ^y  ^^  defend- 

at  the  rate  of  live  pounds  per  cent,  per  annum,  on  the  ant,  the  name 
several  days  and  times,  and  in  manner  thereinafter  mention-  atituted*for"that 
ed  (a),  then  the  bond  was  to  be  void,  else  to  remain  in  of  ^m  at  the 

r  n  i»  1      •  1  /•»  request  of  the 

full  force  and  virtue.     The  plaintiffs  then  averred,  that  party  to  whom 
afier  the  making  of  the  bond,  to  wit,  on  the  30th  June,  which^t'he^bo.'d 
1828,  the  sum  of  750/.  of  the  said  principal  of  1 ,000/.  and   ^J^^j"  ^," 
interest,  being  seven    of  the  instalments  of  100/.  each,  with  the  assent 
with  interest,  was  due  and  owing  from,  and  payable  by  (the  obligees), 
the  defendant,  and  William  Lucas  Reay,  and    Thoinas  ^y^^"^^^''^^ 
Robinson,  to  the  plaintiffs,  and  still  is  in  arrear  and  un-  assent  of  the 

,  defendant: — 

paid; — by  reason  of  which,  the  said  writing  obligatory  be-  -H^m,  that  this 
came  forfeited,  and  whereby  an  action  hath  accrued  to  the  riance,and^*' 
plaintiffs  to  demand  from  the  defendant  the  said  sum  of  V""^^^^  ^^*-   * 

*  bond  as  against 

the  defendant, 
although  he  af- 

(fl)  The  sum  of  1 ,000/    was  to      the  last  to  be  made  within  five.  ^Y"^*"^*  "^**"^' 

be  repaid  to  the  plaintiffs,  by  half-      years  after  the  execution  of  ihe   tion,** and  paid*' 
yearly  instalments  of  100/.  each,      bond.  some  instal- 

fy  ments  due  on 

^  ^  the  b<md. 
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1829.        2,000/.    Breach— Non-payment  of  that  sum.     Plea— JVo» 
est  factum.    On  which  issue  was  joined. 

At  the  trial,  before  Lord  Chief  Justice  Best^  at  Guild' 
hall,  at  the  Sittings  after  the  last  Michctelmas  Term,  the 
Jury  found  a  special  verdict  in  substance  as  follows: — 

That  the  bond  was  executed  by  the  defendant  on  the 
27th  December,  1824. 

The  bond  given  in  evidence  was  then  set  out,  and  by  which 
the  defendant  James  Bateson,  of  Liverpool,  in  the  county 
of  Lancaster,  broker ;  William  Lucas  Reay,  of  Liverpool, 
aforesaid,  surveyor;  and  John  Hall,  of  Lancaster,  in  the 
said  county,  spirit-merchant;  were  bound  to  the  plaintiffs  in 
the  penal  sum  of  2,000/.  /  and  the  condition  was  for  the 
payment  of  1 ,000/.,  by  half-yearly  instalments  of  100/.  each, 
by  the  defendant,  and  Reay,  and  Hall;  and  the  bond  was 
executed  by  the  defendant  and  Reay,  and  one  Thomas 
Robinson.  That  the  bond  and  condition,  after  the 
making,  sealing,  and  delivery  thereof  by  the  defendant, 
were,  by  the  direction  of  one  Machell,  the  borrower  of  the 
said  sum  of  1 ,000/.  in  the  condition  mentioned,  and.  for 
the  payment  whereof  the  bond  was  made  and  executed, 
altered  and  varied  in  this :  that  the  words  following,  to 
wit,  John  Hall,  of  Lancaster,  spirit-merchant,  were  eras- 
ed out  of  the  bond,  and  the  words  following,  to  wit,  Tho- 
mas Robinson,  of  Liverpool,  ship-broker  and  merchant, 
were  substituted  in  lieu  thereof;  and  also,  that  the  words 
following,  to  wit,  Johri  Hall,  were  erased  out  of  the  con- 
dition of  the  bond,  and  the  words  following,  to  wit,  Thh 
mas  Robinson,  were  substituted  in  Ueu  thereof;  to  whidi 
said  alterations  the  plaintiffs  assented,  previously  to  the 
alterations,  or  any  of  them,  being  made.  That  the  bond, 
subject  to  the  condition  so  altered,  as  aforesaid,  was  there- 
upon  signed,  sealed,  and  delivered  by  the  said  Thomas 
Robinson,  who  was  another  and  a  different  person  from 
the  said  John  Hall;  and  that  the  bond  and  condition  ^o 
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altered  and  varied  as  aforesaid ,  are  the  same  bond  and  IH29. 
condition  by  the  plaintiffs  in  their  declaration  mentioned. 
That  the  aforesaid  substitution  of  the  name  of  the  said  Tho* 
mas  Robinson  for  that  of  the  said  John  Hall,  in  the  bond 
and  the  condition  thereof,  was  made  without  the  assenti 
knowledge,  permission,  or  authority  of  the  defendant,  and 
that  he  had  never  re-executed  the  bond. — That  the  de-^ 
fendant^  since  the  making  of  the  said  alteration  in  the  bond 
and  condition,  and  with  iiill  knowledge  thereof,  had  as-^ 
sented  thereto,  by  acknowledging  his  liability  to  pay  the 
said  sura  of  1,000/.,  with  interest,  as  in  the  condition  men- 
tioned, and  also  by  the  payment  of  certain  of  the  instalments^ 
But  whether,  &c. ; — and  if,  upon  the  whole  matter  it  should 
seem  to  the  Court,  that  the  bond  was  the  deed  of  the  de* 
fendant,  the  Jury  found  for  the  plaintiffs,  damages, 
658/.  18«.  8rf.;  but,  if  the  Court  should  deem  the  bond 
not  to  be  the  deed  of  the  defendant,  then  they  found  for 
him. 

The  case  came  on  for  argument  in  the  course  of  the  last 
Term,  when  Mr.  Serjeant  Taddy^  for  the  plaintiffs,  sub- 
mitted, j!r«/,  that  the  alteration  in  the  bond  and  condition, 
by  substituting  the  name  of  Thomc^  Robinson  for  John 
Hall,  was  not  material ;  and  secondly ^  that  if  it  were,  the 
defendant  had  assented  to  the  alteration,  not  only  by 
acknowledging  his  liability  to  pay  the  sum  secured  by  the 
bond,  but  by  the  actual  payment  of  some  of  the  instal- 
ments. Hall  never  executed  the  bond;  he,  therefore,  was 
not  a  joint  obligor;  and  the  mere  substitution  of  the  name 
of  another  person  in  his  stead,  does  not  discharge  the  other 
obligors  who  executed  the  bond.  Besides,  this  is  a  several 
and  not  a  joint  bond ;  and  the  plaintiffs,  by  suing  the  de- 
fendant alone,  have  treated  it  as  his  separate  bond ;  and 
he  alone  is  charged  in  the  declaration.  As  far,  therefore, 
as  regards  the  defendant,  it  is  immaterial  whether  Hall 
executed  the  bond  or  not;  and  the  Court  cannot  go  into 
the  equity  of  the  case,  but  n:Uit  consider  the  instrument  as 
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1829.  if  it  were  the  bond  of  the  defendant  alone ;  and  his  liability 
could  not  be  affected  by  the  substitution  of  one  of  two  se- 
veral co-obligors  for  another.  All  the  authorities,  by  which 
alterations  in  deeds  may  have  the  effect  of  vitiating  or  de- 
stroying them^  were  brought  before  the  Court  in  the  late 
case  of  Hudson  v.  Revett  (a) ;  and  it  was  there  held,  that 
a  deed  of  trust  was  valid,  although,  at  the  time  it  was  ex«- 
ecuted  by  the  defendant,  a  blank  was  left  in  it  for  the 
amount  of  a  sum  due  to  the  creditor  at  whose  suit  the 
defendant  was  in  custody,  which  amount  being  ascer^ 
tained  on  a  subsequent  day,  the  blank  was  filled  up,  with 
the  defendant's  assent.  So,  here,  the  defendant  has  as- 
sented to  the  alteration,  by  acknowledging  his  liability, 
and  paying  some  of  the  instalments.  Although,  in  Bui- 
ler's  Nisi  PHus  (6),  it  is  said,  that  if  there  be  blanks 
left  in  ati  obligation  in  places  material,  and  filled  up  after- 
wards by  assent  of  parties,  yet  is  the  obligation  void, 
for  it  is  not  the  same  contract  that  was  sealed  and  deliver- 
ed : — as  if  a  bond  were  made  to  C,  with  a  blank  left  for  his 
christian  name,  and  for  his  addition,  which  is  afterwards 
filled  up:-^yet  the  true  distinction  is  taken  in  Hollas 
Abridgment  (e),  m.  that  if  a  deed  be  altered  in  a  point 
material,  by  the  plaintiff  himself,  or  by  a  stranger,  vntb- 
out  the  privity  of  the  obligee,  the  deed  becomes  void,  for 
it  is  not  the  same  deed;  but  that  if  the  deed  be  interlined 
in  a  thing  not  material  by  a  stranger,  without  the  assent 
of  the  obligee,  this  shall  not  make  the  obUgation  void: 
and  here,  the  alteration  was  made  by  the  direction  of  the 
person  who  borrowed  the  money,  and  who  was  no  party 
to  the  bond.  It  appears  from  the  report  of  Zouch  v.  Ciby, 
in  Ventris  {d),  that  the  bond  declared  on  was  a  joint  and 
several  bond  ;  and  although  there  was  a  space  left  for  the 


(a)  2  Moore  &  Payne,  663;  .S.  (c)  Vol.  2,  29,  pi.  23, 

C.  6  Biiig.  368.  (d)  Vol.  1 ,  185. 

(6)  7th  Edit,  by  B^i(I^r^llan,  267- 
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name  of  the  co-obligor^  which  was  inserted  after  the  bond  IS29. 
was  executed  by  the  defendant;  yet  the  Court  held  that  adams 
the  bond  remained  the  same  as  to  him,  and  that  he  could  "• 

Hatkson. 

not  take  advantage  of  it*  In  Markham  v.  Gofuutont  as 
reported  in  Moore  {a),  the  plaintiff  having  replied  to  a 
special  plea  by  the  defendant,  that  the  blanks  in  the  bond 
were  filled  up  with  the  assent  of  the  obligor,  was  held  t<> 
be  sufficient  to  entitle  the  plaintiff  to  judgment.  In  Doe 
d.  Lewis  v.  Bingham  (6),  where  there  were  several  blanks 
left  in  a  mortgage  deed  at  the  time  of  its  execution  by 
the  mortgagee,  as  to  sums  to  be  received  by  the  mort- 
gagor from  the  grantees  of  an  annuity,  and  interlineations 
were  made  after  the  execution  by  the  mortgagee,  it  was 
beki,  that  the  deed  was  not  therefore  void.  In  Waugh  v* 
Bussell  (c),  where  a  word  was  inserted  in  a  bond  by  a 
stranger,  after  it  was  executed  by  the  obligor,  without  his 
assent,  or  with  the  knowledge  of  the  obligee,  it  was  held 
not  to  destroy  the  bond ;  and  here,  MacheU^  the  borrower, 
must  be  considered  as  a  stranger  to  the  instrument.  As, 
therefore,  the  bond  must  be  taken  as  the  separate  bond  of 
the  defendant,  his  liability  continued  the  same,  although  the 
name  o( Robinson  was  substituted  for  that  oiHall^  and  con« 
sequently  the  variance  between  the  bond  declared  on  and 
that  produced  in  evidence,  is  immaterial.  But  even  if  it 
were  not  so,  the  defendant,  with  full  knowledge  of  the  alter- 
ation, has  expressly  assented  to  it;  and,  by  the  payment  of 
the  instalments,  it  must  be  now  assumed  that  he  had  taken 
the  benefit  of  the  bond,  and  if  so,  he  must  bear  the  bur- 
then imposed  by  it ;  and  such  assent  amounts  to  an  ex  post 
facto  ratification  of  the  instrument.  Although  it  may  be 
said,  that  as  the  bond  was  under  seal,  a  subsequent  rati- 
fication or  assent  by  parol  may  not  be  suflicient  to  re- 
store its  validity;  yet,  it  is  laid  down  by  Littleton  {d),  that 


(rt)517.  (r)5THunt.  707. 

[b)  4  Barn.  &  Aid.  672.  '(J:  Lit.  s.  374,  Co.  Lit.  2H)  l>. 
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1829.  if  an  estate  be  made  by  indenture  to  one  for  life,  remain* 
der  to  another  in  fee,  upon  a  certain  condition,  and  if  the 
tenant  for  life  have  put  his  seal  to  part  of  the  indenture, 
and  afterwards  dies,  and  he  in  the  remainder  enters  into 
the  land  by  force  of  his  remainder,  he  is  bound  to  perform 
all  the  conditions  comprised  in  the  indenture,  as  the  ten- 
ant for  life  ought  to  have  done  in  his  life-time^  though  be 
in  remainder  never  sealed  any  part  of  the  indenture;  in- 
asmuch as  he  entered  and  agreed  to  have  the  land  by 
force  of  the  indenture,  he  is  bound  to  perform  the  eondi- 
tions  within  it,  if  he  will  have  the  land.  So,  where  three 
were  enfeoffed  by  deed,  and  there  were  several  covenants 
in  the  deed  on  the  part  of  the  feoffees,  and  only  two  of 
them  sealed  the  deed,  and  the  third  entered  and  agreed 
to  the  estate  conveyed  by  the  deed,  it  was  held  that  be 
was  bound  in  a  writ  of  covenant,  by  the  sealing  of  his  com- 
panions.    Brett  V.  Cumberland  (a). 

Mr.  Serjeant  Stephen,  contra. — First,  the  bond  is  void: 
the  alteration,  by  substituting  the  name  of  Robinson  for 
Hallf  having  been  made  after  its  execution  by  the  de- 
fendant, and  without  his  knowledge  or  assent.  Second" 
ly,  if  not,  the  defendant  is  entitled  to  judgment,  on  the 
ground  of  a  variance  between  the  condition  of  the  bond 
as  set  out  in  the  declaration,  and  that  produced  in  evi- 
dence at  the  trial.  The  plaintiffs  have  declared  against 
the  defendant  on  a  bond,  subject  to  a  condition  for  pay- 
ment of  a  certain  sum  of  money  by  him,  Reay,  and  JRo- 
binson,  and  when  the  defendant  executed  the  bond,  it  was 
conditioned  for  payment  by  himself,  Reay,  and  HalL 
lie  therefore  never  executed  such  a  bond  as  that  declared 
on,  as  the  instrument  produced  was  executed  by  the  defend- 
ant, and  Reay,  and  Robinson,  Besides,  the  plaintiffs  have 
not  treated  it  ixa  the  single  bond  of  the  defendant,  altliough 

(a)  2  llollf's  Rc|).  63. 
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they  have  declared  against  hiin  alone,  for  they  have  set  l^^« 
oat  the  condition  in  the  declaration ,  and  alleged,  that  if 
the  defendant,  Reay^  and  Robinson^  any  or  either  qf 
tkemt  should  pay  the  plaintiffs,  the  bond  was  to  be  void; 
and  Robinson  was  not  a  party  to  the  bond,  nor  was 
his  name  inserted  therein  at  the  time  of  its  execution  by 
the  defendant.  The  plea  of  non  est  factum  was  there- 
fore an  answer  to  the  action,  as  the  bond  given  in  evi- 
dence was  not  the  deed  of  the  defendant  at  the  time  he 
executed  it^  as  the  name  of  Robinson  did  not  appear 
therein.  In  Powell  y.  Duff{a\  where  the  condition  of  a 
bail-bond  was  filled  up  after  the  defendant  had  executed 
it,  it  was. held  to  be  void;  and  Lord  EUenborough  said — 
'*  The  defendant  never  did  execute  a  bond  with  such  a 
condition — the  condition  is  set  out  in  the  declaration  as 
part  of  the  instrument."  Although,  there,  the  condition 
was  necessarily  set  out,  to  enable  the  plaintiff*  to  sue  as 
assignee  of  the  Sheriff^;  yet  here,  as  the  plaintiff's  have 
elected  to  set  out  the  condition  in  the  declaration,  they 
must  be  bound  by  it;  and  it  was  incumbent  on  them  to 
have  shewn  that  it  corresponded  with  the  terms  of  the 
bond,  at  the  time  the  defendant  executed  it;  and  his  sub- 
sequent assent  to  the  alteration  cannot  have  the  effect  of 
re-modelling  the  bond;  and  although  he  may  have  ac- 
knowledged his  liability  by  an  act  in  pais,  yet  the  Jury 
found  that  he  had  never  re-executed  the  bond.  But, 
whether  the  alteration  were  made  in  a  material  part  of 
the  bond  or  not,  it  avoided  the  instrument  altogether, 
according  to  the  doctrine  laid  down  in  Pigofs  case  (6), 
because  it  was  made  with  the  privity  of  the  obligees,  but 
without  the  assent  or  ^knowledge  of  the  obligor;  and  the 
instance  put  by  Lord  Coke  is,  as  if  a  bond  be  made  to  the 
Sheriff"  for  appearance,  and  the  Sheriff*'s  name  is  omitted 
in  the  bond,  and  after  the  delivery  thereof  his  name  is  in- 

(rt)3Camp.  181.  h)\\  Hep.  l7  a. 
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1829^.         terlined  either  by  the  obligee  or  a  stranger,  without  the 
privity  of  the  Sheriff,  the  deed  is  void.     Although  it  may 
be  said  that  the  borrower  of  the  money  was  a  stranger  to 
the  bond,  yet  he  was  not, a  stranger  in  interest,  as  he  was 
connected  with  the  obligees,  who  assented  to  the  alter- 
ation.    In  an  Anonymous  case  (a),  it  was  held,  that  if  a 
bond  be  interlined  in  a  material  part,  with  the  privity  of 
the  plaintiff,  but  without  the  assent  of  the  obligor,  the 
bond  is  void.     There,  too,  the  defendant  pleaded  non  est 
/actum,  and  the  Jury  found  a  special  verdict,  that  the 
bond  was  interlined  after  its  execution  by  the  defendant* 
But  the  case  of  Baylis  v.  Dineley  (6),  is  an  express  au- 
thority to  shew,  that  a  subsequent  assent  or  confirmation 
by  parol  is  not  sufficient  to  confirm  an  instrument  under 
seal,  which  was  originally  void.     There,  a  bond  was  givep 
by  an.  infant;  and  on  a  replication  to  a  plea  of  infancy, 
that  he  ratified  and  confirmed  the  bond  after  he  attained 
his  full  age.  Lord  EUenborough  said — ^'  Unless  there  b^ 
something  amounting  to  an  estoppel  in  law,  of  as  high  au- 
thority as  the  deed  itself,  we  cannot  surrender  the  inter- 
ests of  the  infant  into  such  hands  as  he  may  chance  to 
get."     But  the  materiality  of  the  alteration  in  this  case 
does  not  altogether  depend  upon  the  consequences  to  the 
obligor,  but  upon  the  part  of  the  instrument  in  which  it 
occurred;  and  the   substitution  of  one  party  for  another 
in  the  condition. of  a  bond  is  most  material,  as  it  is  the 
essential  part  of  the  obligation.     The  defendant   might 
have  consented  to  join  in  the  bond  with  Hall,  as  he  might 
be  a  more  opulent  man  than  Robinson,  or  might  have 
been  connected  with  the  defendant  by  relationship:   and 
although  Hall  did  not  execute  the  bond,  he  might  have 
paid  its  amount,  or  contributed  towards  it,  if  called  upon  to 
do  so  by  the  plaintiffs;  and  when  the  defendant  executed 
the  bond,  he  contemplated  that   //atf^'would    be   a  co- 

(a)  Moore,  835.  (/>)  .3  iMaiL  ix  iSchv.  »J77. 
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surety,  and  which  might  have  induced  him  to  sign  it.  1829. 
Whether,  therefore,  the  alteration  renders  the  bond  void 
or  not,  yet  the  condition  is  not  set  out  in  terms  in  the  de- 
claration, as  one  of  the  persons  therein  named  was  no  party 
to  the  bond  at  the  time  it  was  executed  by  the  defendant, 
nor  did  he  afterwards  assent  to  the  substitution  of  another 
person  in  his  stead. 

* 

Mr.  Serjeant  Taddy  in  reply. — The  bond  in  question 
being  a  joint  and  several  bond,  and  conditioned  for  the 
payment  of  a  certain  sum  by  instalments,  falls  within  the 
provisions  of  the  statute  8  &  9  Wm,  3,  c.  11 ,  s.  8,  and  Mr. 
Serjeant  WiUiams  observed  in  a  note  to  Roberts  v.  Mar* 
riett{a)i — "Perhaps,  in  all  cases  of  actions  of  debt  on 
bond,  conditioned  for  the  doing  of  any  thing  else  but  the 
pajnnent  of  a  gross  sum  of  money,  the  best  way  is  to  state 
the  whole  in  the  declaration;'* — and  this  being  a  joint  and 
several  bond,  the  plaintiffs  had  their  election  to  sue  all  or 
each  of  the  obligors  separately;  and  as  they  sued  the  de- 
fendant  alone,  they  treated  it  as  a  several  bond;  and 
therefore  the  effect  of  the  condition,  as  far  as  regards  this 
action,  must  be  considered  as  a  condition  for  payment  by 
the  defendant  alone,  independently  of  the  two  other  ob* 
ligors  named  in  the  bond,  and  therefore  the  substitution  of 
the  name  of  another,  for  one  of  the  obligors  originally  named, 
cannot  have  the  effect  of  avoiding  the  bond  as  against  the 
defendant.  If  the  obligee  of  a  joint  and  several  bond 
elect  to  proceed  upon  it  as  a  joint  bond,  there  is  no  dif- 
ference between  suing  two  only  of  three  joint  obligors, 
and  one  only  of  two  joint  obligors,  for,  in  either  case,  ad- 
vantage can  only  be  taken  of  the  omission  by  a  plea  in 
abatement;  and,  according  to  Zouch  v.  Clay^  the  insertion 
of  the  name  of  a  joint  obligor  after  the  bond  was  executed 
by  the  other,  was  held  not  to  avoid  the  instrument  as 
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1829.  to  the  latter,  but  that  the  bond  remained  the  same  as 
to  him.  In  Fetmer  v.  Broomsbt/,  which  was  tried  before 
Mr.  Baron  Hullockf  at  York,  at  the  Summer  Assizes, 
1827,  and  was  an  action  against  three  defendants  on  a 
bail  bond,  two  of  whom  had  suffered  judgment  by  default, 
and  the  one  who  defended  the  action  proved  that  the 
date  had  been  altered  after  he  had  signed  the  bond,  and 
that  he  had  not  re-executed  it:  that  learned  Judge  held 
the  alteration  to  be  immaterial.  In  Powell  v.  Duff,  the 
condition  was  necessarily  set  out  in  the  declaration,  or 
the  plaintiff  could  not  have  sued  as  assignee  of  the  She- 
riff. In  Waugh  v.  Bussell,  the  word  "  hundred^  was  ac- 
cidentally omitted,  and  its  insertion  did  not  alter  the 
sense  of  the  instrument,  and  supplied  nothing  but  what 
could  be  understood  before  it  was  introduced.  Baylis  v. 
Dineley  was  a  peculiar  case,  and  turned  on  the  question, 
whether  an  instrument  under  seal,  made  by  an  infant, 
might  be  avoided  by  parol  after  he  came  of  age.  Here, 
however,  as  the  name  of  Robinson  was  substituted  for 
that  of  Hall,  at  the  instance  of  the  borrower  of  the  money, 
he  must  be  considered  as  a  stranger,  he  not  being  con- 
nected with  either  of  the  parties  to  the  bond;  and  as 
Hall  had  not  executed  it,  he  could  never  be  called  upon 

by  the  plaintiffs  for  payment. 

Cur»  adv.  vuU. 

Mr.  Justice  Park  (a),  after  reading  the  declaration  aud 
special  verdict,  as  set  forth  above,  now  delivered  the 
judgment  of  the  Court  as  follows: — 

Two  points  have  been  raised  on  the  part  of  the  defend- 
ant:— First f  that  the  bond  in  question  is  void  in  law  by 
the  alteration  made  after  its  execution  by  the  defendant. 
And  secondly,  that  if  it  be  not  void,  the  condition  is  erro- 

(a)  Lord  Chief  Justice  BeH  wheu  this  case  was  arj^ued  in  the 
was  altcndin^  tlic  Privy  Council      last  Tcini. 
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neously  set  out  in  the  declaration,  as  the  bond  was  there  1829. 
stated  to  be  conditioned  for  payment  by  the  defendant,  and 
Reajf,  and  Robinson,  and  the  bond,  when  executed  by 
the  defendant,  was  conditioned  for  payment  by  him,  and 
Reay,  and  Hall.  There  is,  consequently,  a  material  va- 
riance between  the  condition  as  set  out  in  the  decla- 
ration, and  the  bond  given  in  evidence  at  the  trial. 
It  might  have  been  necessary  for  us  to  consider  whe- 
ther the  alteration  rendered  the  bond  void,  if  the  plain- 
tiffs had  adopted  another  mode  of  pleading,  viz.  by 
treating  the  bond  as  a  common  money  bond,  and  not 
setting  out  the  condition  in  the  declaration*  But  my 
brother  Burroughs  my  brother  Gaselec^  and  myself,  are 
all  of  opinion  that  the  second  objection  is  well  founded. 
It  is,  therefore,  unnecessary  for  us  to  decide  the  first. 
The  declaration  states  the  condition  to  be,  that  if  the  de- 
fendant, Reaify  and  Robinson,  any  or  cither  of  them, 
should  pay  the  plaintiffs  the  sum  of  1,000/.,  in  the  manner 
therein  mentioned,  the  bond  should  be  void.  The  de- 
fendant has  pleaded  that  the  bond  is  not  his  deed;  and 
on  its  production  at  the  trial,  it  appeared  to  have  been 
conditioned  for  payment  by  the  defendant,  Reay,  and 
HaU,  at  the  time  it  was  executed  by  the  defendant.  The 
bond,  therefore,  so  far  from  being  a  bond  conditioned  for 
payment  by  the  three  persons  named  in  the  declaration, 
is  a  bond  for  payment  by  three,  one  of  whom  is  not  named 
in  the  declaration.  This  appears  to  us  to  constitute  a  ma- 
terial  variance,  and  there  must  consequently  be — 

Judgment  for  the  defendant. 


SS()  CASES  IN  TRINITY  TERM, 

1829. 

S;ti'  WiLLANs  r.  Taylor. 

In  an  action  on  J  HIS  was  an  action  on  the  case,  and  brought  against 
maliciously  in-  ^^  defendant  for  having  maliciously,  and  without  any  rea- 
^*^iufff  *for        sonable  or  probable  cause,  indicted  the  plaintiff  for  per- 

perjury,  malice  jury. 

probable  came  At  the  trial,  before  Lord  Wynford,  at  Wesinnnster^  at 
int^mutt  con-"  the  Sittings  after  the  last  Term,  it  appeared,  that  the  plain- 
cur;  and  the       ^ff  had  sucd  the  defendant  in  debt,  under  the  statute  9 

plaintiff  must 

adduce  some       Anne,  c  14,  8.  2,  for  money  lost  at  play,  and  in  which  ac* 

evidence  to  .«w« 

shew  a  want  of   tion  the  plaintiff  recovered  a  verdict  for  treble  the  amount 

probable  cause,  ^f  ^y^^  ^^^  j^g^  /  x  rj>y^^  ^^  ^^  ^^j^j  ^f  ^y^^^  action,  the 
before  he  can  \   /  »  » 

call  upon  the  plaintiff  deposed  (among  other  things),  that  the  defendant 
prove  the  af-  kept  a  gaming>hou8e  in  Pall  MaU,  at  which  the  game  of 
Si^wftiTatTe^  ^ouge  et  Noir  was  constantly  played ;  that  the  plaintiff 
*'*d  '*^^bi^**'*  ^*®  ^^  ^^^  habit  of  frequenting  the  house  during  the 
cause.  Where,  months  o{  March,  Aprils  and  May,  1822;  and  that  he  lost 
defendant  in  there,  at  that  game,  at  seventeen  different  times  during 
dfffOT**er^u**"*  ^^^®®  months,  various  sums  of  money;  and  he  also  swore, 
but,  as  he  did     that  he  had  played  there,  and  lost  money  to  the  defendant 

not  appear  be-  /^      j  c  •  j         •     *i     * 

fore  the  Grand  on  Uood  trtday,  iti  that  year. 

waTigt'red"  I"  January,  1824,  the  defendant  preferred  a  bill  of  in- 

*"**^®  *^f '   d  ^^^'"^^"^  against  the  plaintiff  for  perjury  in  that   suit, 

another  indict-  which  was  ignored  at  the  ensuing  Westminster  Sessions, 

bill  was  found  >"  February,  as  the  defendant  neither  appeared  nor  adduc- 

mony'  and  on  ^  ^"y  evidence  before  the  Grand  Jury,  nor  was  his  name 

which  he  cans-  indorsed  as  a  witness  on  the  back  of  the  bill.     In  the 

eJ  the  plaintiff 

to  be  appre-       month  of  April  following,  the  defendant  preferred  ano- 

hcnded,  and  op- 
posed his  bail, 

and  suspended  («)  See  Taylor  v.  Willans,  (in  error),  II  B.  Moore,  448. 

all  proceedings 
on  the  indict- 

ment  for  three  years,  and  the  plaintiff  took  the  record  down  to  trial,  at  which  the  defendant  was 
present,  but  lef)  the  Court  just  before  he  was  called  as  a  witness  for  the  prosecution ;  and  the  Jo- 
ry,  after  deliberation,  acquitted  the  plaintiff: — Heldj  that  this  was  sufficient  primd  facie  evidence 
of  a  want  of  probable  cause;  but  the  Judge  having  thought  otherwise,  and  directed  a  nonsuit— 
the  Court  set  it  aside,  and  ordered  a  new  trial. 

A  short-hand  writer  having  been  allowed  to  refer  to  his  notes,  as  to  the  testimony  of  wilneffes  at 
the  trial  of  the  indictment: — IMd^  that  such  evidence  was  improperly  received,  as  the  v^-itnesset 
themselves  oi>glit  to  have  been  called. 


Taylor. 
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ther  indictment,  and,  at  the  next  Westminster  Sessions,  1829. 
in  May,  1824,  a  true  bill  was  found  on  the  testimony  of  "  " 
the  defendant,  corroborated  by  one  other  witness.  The  de-  _  ». 
fendant  then  caused  a  warrant  to  be  issued  for  the  appre- 
hension of  the  plaintiff,  and,  by  various  misrepresentations,* 
inUmidated  persons  from  becoming  bail  for  him ;  and  he 
was,  in  consequence,  imprisoned  eleven  days  before  he 
could  procure  bail.  The  plaintiff  was  prepared  to  meet 
the  charge  at  the  Sessions,  but  the  defendant,  in  Easter 
Term  preceding,  removed  the  indictment  by  certiorari 
to  the  Court  of  King's  Bench,  and,  on  the  7th  July,  he 
procured  an  affidavit  to  be  sworn  before  a  Judge  of 
that  Court,  for  the  apprehension  of  the  plaintiff,  but 
the  deponent  omitted  to  state  that  the  plaintiff  had  before 
procored  bail  on  the  same  charge;  and  it  was  also 
iwom,  that  the  defendant  did  not  know  wliere  the  plaintiff 
resided,  and  that  the  defendant  believed  he  had  gone  out 
of  the  way  to  avoid  the  proceedings  under  the  indict- 
ment, which,  in  point  of  fact,  was  untrue.  A  Judge's  war- 
rant for  the  plaintiff's  arrest  was  accordingly  issued,  by 
the  terms  of  which  he  was  to  be  brought  before  one  of 
the  Judges  of  the  King's  Bench,  if  in  town,  if  not,  be- 
fore one  of  the  police  magistrates.  The  plaintiff  immedi- 
ately went  to  Bouhstreet,  and  tendered  bail,  which  were 
opposed  on  the  part  of  the  defendant,  and  the  plaintiff 
was,  consequently,  imprisoned  and  detained  for  forty 
days,  at  the  expiration  of  which  time  the  Old  Bailey 
Sessions  commenced.  The  plaintiff  then  procured  bail,  but 
no  further  proceedings  were  taken  by  the  defendant  on 
the  indictment  for  three  years.  In  Easter  Term,  1827,  the 
plaintiff  took  down  the  record  to  Westminster,  for  trial; 
and  although  the  defendant  was  in  Court  at  the  com- 
mencement, yet,  when  he  was  called  on  as  a  witness,  he  did 
not  appear,  and  the  Jury,  after  deliberating  about  half  an 
hour,  acquitted  the  plaintiff;  the  assignments  of  perjury 
being,  that  he  had  falsely  sworn  that  he  had  lost  money 


Taylor. 
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1829.         at  the  defendant's  house^  at  seventeen  different  times,  in  the 
"    ^     "       months  of  March ,  April,  and  May,  1822  ;  and  that  he  bad 
V.  played  there  on  Good  Friday  in  that  year.    The  plaintuT 

afterwards  commenced  the  present  action  against  the  de- 
.  fendant,  who  called  witnesses  to  shew,  that  his  house  was 
always  shut  up  on  a  Good  Friday,  The  plaintiff,  among 
other  witnesses,  called  Mr.  Gumey,  the  short-hand  writer, 
for  the  purpose  of  shewing  that  the  defendant  was  in  Court 
at  the  trial  of  the  indictment,  and  that  he  did  not  appear  as 
a  witness  when  called  on  for  the  prosecution;  but,  as  Mr. 
Gurney  said,  he  could  not  recollect  whether  the  defendant 
had  been  called  or  not,  he  was  requested  by  the  plaintifF's 
counsel  to  look  at  his  notes  of  the  trial.  But  it  did  not  ap- 
pear from  them  that  the  defendant  had  been  in  Court,  or 
that  he  had  been  called  as  a  witness.  The  defendant's  coun- 
sel then  cross-examined  Mr.  Gurney,  and  requested  him 
to  refer  to  his  notes,  to  shew  that  three  witnesses  had 
sworn,  on  the  trial  of  the  indictment,  that  the  defendant's 
house  had  never  been  open  for  play  on  a  Good  Friday* 
For  the  plaintiff,  it  was  objected,  that  this  evidence  was 
not  admissible,  as  the  witnesses  themselves  ought  to  be 
called.  His  Lordship  said,  that  he  considered  the  objec- 
tion to  be  well  founded,  and  that  the  short-hand  writer's 
notes  had  not  the  least  weight  with  him;  but  he  thought, 
that,  under  the  circumstances,  the  plaintiff  had  not  ad- 
duced sufficient  evidence,  to  shew  that  the  defendant  had 
preferred  the  indictments  against  him  without  reasona- 
ble or  probable  cause,  and  he  accordingly  directed  a  non- 
suit. 

Mr.  Serjeant  Cross,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  this  nonsuit  might  be  set  aside,  and 
a  new  trial  granted,  on  the  grounds,  First,  that  the  plaintiff 
had  adduced  sufficient  evidence  to  call  on  the  defendant 
to  shew  that  he  had  a  probable  cause  for  the  prosecution; 
and,  Secondly,  that  the  short-hand  writer's  notes,  as  to  what 
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the  witnesses  for  the  defendant  deposed  on  the  trial  of  the         TS29. 

indictment,  ought  not  to  have  been  referred  to,  as  the  wit-      "    "  ^ 

nesses  theinselv^  ought  to  have  been  called.    As  to  what  v. 

shall  amount  to  a  want  of  probable  cause,  in  an  action  of 

this  natture,  is  a  mixed  question  of  law  and  of  fact,  and 

inferences  of  the  intention  of  the  prosecutor  may  be  drawn 

from  extraneous  circumstances,  viz.  from  his  own  conduct^ 

u  wall  as  that  of  his  coadjutors ;  and  the  plaintiff  having 

proved,  that  the  first  bill  of  indictment  was  ignored,  that 

the  second  was  found  on  the  testimony  of  the  defendant, 

that  he  harassed  the  plaintiff  in  opposing  his  bail,  and 

that  be  delayed  prosecuting  the  last  indictment  for  three 

yearsj  and  compelled  the  plaintiff  to  take  down  the  record 

to  trial,  in  order  to  rid  himself  of  the  imputation  with 

which  he  was  eharged,  and  the  defendant's  absenting  him* 

self  at  the  time  he  was  called  on  to  substantiate  such 

chargCt  were  abundant  evidence  of  a  want  of  probable 

cause; — at  all  events,  those  facts  should  have  been  submit^ 

ted  to  the  consideration  of  the  Jury ;  and  if  they  found  that 

they  were  true  in  substance,  then  it  was  for  the  Judge  to 

decide,  whether  they  amounted  to  a  probable  cause  for 

the  defendant's  prosecuting  the  indictments  against  the 

plaintiff,  or  not. 

Mr.  Serjeant  Toddy,  and  Mr.  Serjeant  WHde,  now 
ifaewed  cause. — As  Mr.  Gumey  had  no  means  of  recol- 
lecting whether  the  defendant  was  in  Court,  or  called  as 
a  witness  at  the  trial  of  the  indictment,  but  through  the 
medium  of  his  notes,  and  the  plaintiff  called  on  him  to 
prove  that  fact,  although  he  failed  to  do  so,  the  defend- 
ant had  afterwards  a  right  to  make  what  use  of  the  notes 
he  pleased,  as  the  whole  of  them  might  be  considered 
as  evidence  of  what  took  place  on  the  trial  of  the  indict^ 
ment,  which  formed  a  part  of  the  transaction.  The 
main  question,  however,  is,  whether  the  plaintiff,  at  the 
of  this  cause,  in  which  he  charged  the  defendant  with 

VOL.  III.  A  A 
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1829.        having  maliciously  indicted  him,  produced  sufficient  evU 
^7*"  dence  to  shew,  that  tlie  latter  was  actuated  by  malieef 

W1LLAN8  '  ^  ' 

V.  or  to  call  on  him  to  prove  that  he  had  a  reasonable 

or  probable  cause  for  preferring  the  indictments;  and 
the  Lord  Chief  Justice  was  clearly  of  opinion,  that  the 
plaintiff  had  not  shewn  that  the  defendant  had  acted  with- 
put  probable  cause,  and,  accordingly,  directed  a  nonsuU* 
In  order  to  sustain  the  action,  it  was  incumbent  on  the 
plaintiff  to  shew  malice,  either  express  or  implied,  in  the 
defendant,  and  also,  that  he  had  proceeded  without  any 
probable  cause;  and,  even  if  the  plaintiff  had  proved  ma^ 
lice,  if  the  defendant  shewed  that  he  had  a  probable  cattse* 
he  was  entitled  to  a  verdict.  In  the  Jirst  place,  the  plain- 
tiff should  have  offered  some  evidence  of  the  want  of  pro- 
bable cause,  before  he  could  call  on  the  defendant  to  jua^ 
tify  his  conduct.  Secondly,  the  mere  circumstance  of  an 
acquittal,  under  an  indictment  for  perjury,  is  not  sufficient 
evidence  of  malice,  or  a  want  of  probable  cause  for  pre* 
ferring  the  charge.  And  lastly,  the  absence  of  the  piot 
secutor  at  the  trial  of  the  indictment,  or  not  offering  him- 
self as  a  witness  on  the  part  of  the  prosecution,  cannot 
raise  an  inference  of  a  want  of  probable  cause. 

The  principles  on  which  an  action  for  a  malicioua  prose- 
cution are  founded,  are  clearly  laid  down  in  the  case  of 
Johnstone  v.  Sutton,  in  error  (a),  the  essential  gronnd 
being,  that  a  legal  prosecution  has  been  carried  on  wiik* 
out  a  probable  cause ;  and  although,  from  the  want  of  pro- 
bable cause,  malice  may  be,  and  most  commonly  is,  im* 
plied,  yet,  from  the  most  express  malice,  the  want  of  pro* 
bable  cause  cannot  be  implied,  and  both  are  essential  te 
support  the  action;  and  it  is  for  the  Jury  to  find  the 
facts  which  are  evidence  of  probable  cause ;  and  the  Judge 
afterwards  determines  whether  those  facts  so  found 
amount  to  a  probable  cause  or  not.    Here,  the  onus  of  ne* 

(a)  1  Term  Rep.  644-5, 
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gativiDg  the  presumption  that  the  defendant  carried  eri         1899^. 
the  proeecution  without  probable  cause,  lay  on  the  plain** 
tiff;  and  positive  evidence  of  the  want  must  be  given  in 
the  absence  of  probable  cause.     In  Incledon  v.  Berry  (a), 
where  the  plaintiff  gave  in  evidence  some  expressions  of 
the  defendant,  indicative  of  express  malice  against  the 
plaintiff  in  the  course  of  the  prosecution,  and  then  closed 
hit  case; — Mr.  Justice  Le  Blanc  required  him  to  go  fur^ 
ther^  and  negative  the  exbtenee  of  probable  cause,  and 
mled^  that  some  evidence,  (although  slight  evidence  would 
be  sufficient),  must  be  given  on  the  part  of  the  plaintiffs 
of  want  of  probable  cause,  before  the  defendant  could  be 
called  upon  for  his  defence.     In  WaUis  v.  Alpine  (6), 
Lord  EUenborough  held,  that  the  omission  to  prefer  an 
indictment,  after  a  charge  on  oath  for  an  assault,  was  not 
sufficient  to  excuse  the  plaintiff  from  proving  the  want  of 
probable  eause  by  the  defendant.     In  Purcell  v.  Mtuma* 
mora  (c),  it  was  decided,  that  the  plaintiff  must  give  evi« 
dence  of  malice  in  the  defendant,  shewing  plainly  the 
want  of  probable  cause ;  and  that  malice  is  not  to  be  im* 
plied  from  the  mere  proof  of  the  plaintiff's  acquittal,  for 
want  of  the  prosecutor's  appearing  when  called  on  at  the 
trial  of  the  indictment.     Here,  the  only  evidence  of  a 
want  of  probable  cause  was  the  opposition  offered  by  the 
defendant  to  the  plaintiff's  bail;  but  he  should  have  shewn 
that  Ibey  were  opposed  from  malicious  motives,  or  without 
eauaet  and  they  might  have  been  incompetent  or  insol- 
vent.    In  Smith  v.  Maedonald  (d),  where  the  defendant 
indicted  the  plaintiff  for  felony,  and  the  Jury  paused  some 
time  before  they  acquitted  him,   Lord  Kenyon  deemed 
il  to  be  evidence  of  probable  cause,  and  said,  that ''  a  per- 
son aught  be  acquitted,  though  the  prosecutor  had  the 
best  grounds  for  the  prosecution  he  had  instituted;*'  and 

(a)  1  Camp.  203,  n.;  S.  C.  Selw.         (c )  9  East,  361 ;  S.  C.  \  Camp. 
Ni.  Prt.  3fd  E«t.  946.  199. 

(b)  I  Camp.  204,  n.  {d)  3  Esp.  Rep.  7- 
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1829.  here  the  Jury  deliberated  for  half  an  hour  before  they  ac* 
quitted  the  plaintiff.  In  the  late  case  of  Davis  y.  HoT" 
dy  (a),  on  the  trial  of  an  action  for  maliciously  indicting 
the  plaintiff  without  probable  cause,  the  plaintiff  proved 
a  case,  which,  in  the  opinion  of  the  Judge,  shewed  that 
there  was  no  probable  cause  for  preferring  the  indictment. 
The  defendant  then  called  a  witness  to  prove  an  addition* 
al  fact,  which,  on  being  proved,  the  Judge  thought  that 
there  was  probable  cause;  and  the  Court  held,  that  there 
being  no  contradictory  testimony  as  to  that  fact,  and 
nothing  to  impeach  the  credit  of  the  witness  who  proved 
it,  the  Judge  was  not  bound  to  leave  it  to  the  Jury  to  find 
the  fact,  but  that  he  might  act  upon  it  as  a  fact  proved, 
and  nonsuit  the  plaintiff.  In  Savtl  v.  Roberts  (A),  it  was 
decided,  that  if  an  indictment  be  found  by  the  Grand 
Jury,  the  defendant  shall  not  be  compelled  to  shew  a  pro- 
bable cause,  bat  that  the  plaintiff  must  prove  express 
malice;  and  in  Byne  v.  Moore,  the  Court  said  (c),  that 
that  ease  had  been  often  cited;  and  they  refused  to  set 
aside  a  nonsuit  in  an  action  for  maliciously  indicting  the 
plaintiff  for  an  assault,  on  his  proving  that  the  bill  re- 
turned was  not  found.  In  Arbuckle  v.  Taylor,  Lord  Ei^ 
don  said  (d) — ^^  I  conceive,  that,  by  the  law  of  England, 
an  action  for  a  malicious  prosecution  cannot  be  supported, 
unless  it  is  proved,  to  the  satisfaction  of  the  Jury,  that  it 
was  malicious,  and  that  it  was  without  probable  cause.  It 
has  been  stated,  and  I  think  correctly,  that,  admitting  it 
to  be  malicious,  yet,  if  there  was  probable  cause  for  i^ 
the  verdict  cannot  be  for  the  plaintiff;  and  that,  admitting 
it  to  be  without  probable  cause,  if  it  was  not  malicious, 
the  verdict  cannot  be  for  the  plaintiff;  the  fact  of  the  want 
of  probable  cause,   however,  being    to   be  considered 


(a)  6  Bam.  &  Cress.  225.  (c)  5  Taunt.  190. 

(6)  1  Salk.  15;   S.  C.  1   Ld.         ((/)  3  Dew's  Pari.  Cas.  180. 
Baym.  387- 
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as  evidence  of  the  malice.  But  still  it  is  but  evidence;  1B29. 
and)  if  the  Jury  should  conclude,  upon  the  whole,  that 
there  was  not  malice,  such  an  action  cannot  be  maintain- 
ed; and  the  reason  is  this,  that  if  there  be  probable  cause 
for  the  prosecution,  the  policy  of  the  -law  requires  that 
men  should  be  protected  who  bring  forward  accusations 
founded  upon  probable  cause ;  and  it  would  be  a  great 
deal  too  much  to  say,  that  every  prosecution  which  failed, 
though  there  should  be  ever  so  much  probable  cause  for 
it,  must  be  considered  as  a  prosecution  for  which  the  pro- 
secutor is  liable  in  damages.  The  law,  therefore,  pro- 
tects the  prosecutor,  unless  you  can  say  that  he  has  acted 
•maliciously,  and  that  there  was  no  probable  cause  for  his 
proceeding.**  That  is  the  true  principle,  and  is  in  accord- 
ance with  the  doctrine  laid  down  by  Mr.  Justice  Buller,  in 
Morgan  v.  Hughes  (a),  viz.  that  the  grounds  of  a  mali- 
cious prosecution  are,  firsts  that  it  was  done  maliciously; 
and  secondly f  without  probable  cause.  The  want  of  pro- 
bable cause  is  the  gist  of  the  action;  and  in  Freeman  v. 
Arkell,  Mr.  Justice  Park  said  (A),  that  '*  the  question  of 
probable  cause  was  a  question  for  the  Judge,  and  that  the 
iact  of  a  bill  of  indictment  being  thrown  out  was  no  proof 
of  a  want  of  probable  cause  ;**  and  he  directed  a  nonsuit. 
So,  in  Turner  v.  7\imer  (c),  Lord  Chief  Justice  Dallas 
ruled,  that,  in  order  to  support  an  action  for  a  conspiracy 
in  issuing  a  commission  of  lunacy,  malice  and  a  want  of 
jNTobable  cause  must  be  proved ;  that,  on  proof  of  a  total 
want  of  probable  cause,  malice  might  be  implied;  but 
that,  although  express  malice  be  proved,  some  slight 
evidence  of  a  want  of  probable  cause  must  be  given  by 
the  plaintiff.  Here,  the  plaintiff  did  not  negative  the 
presumption  that  the  defendant  had  probable  cause  for 
preferring  the  indictments  in  question,  nor  did  he  adduce 

(a)  2  Term  Rep.  231.  W  1  Carr.  &  Payne,  \38. 

(c)  Cow's  N.  P.  C.  20. 
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1829.         sufficient  evidence  to  call  on  the  latter  to  shew  that  he 
>¥iLLANs       ^^^  proceeded  without  any  reasonable  or  probable  caase* 


Tatlok. 


Mr.  Serjeant  Cross,  in  support  of  his  rule. — It  is  quite 
clear  that  the  short-hand  writer's  notes  were  not  admis- 
sible at  the  trial,  to  shew  what  the  defendant's  witnesses 
had  sworn  at  the  trial  of  the  indictment  for  perjury,  as 
such  witnesses  should  have  been  called;  and  although  it 
has  been  said,  that  the  Jury  hesitated  before  they  return* 
ed  a  verdict  ofacquittal,  yet,  they  might  have  done  so  for 
the  purpose  of  inspecting  some  document,  and  not  on  any 
doubt  they  entertained  as  to  the  defendant's  motives  in  car- 
rying on  the  prosecution ;  and  the  plaintiff  adduced  abund- 
ant evidence  of  a  want  of  probable  causci  to  call  on  tbe  de- 
fendant to  shew  that  he  had  acted  bondjide,  and  had  probar 
ble  cause  for  preferring  the  latter  indictment.  In  Farmer 
V.  Darling,  Lord  Mansfield  said  (a),  *^  This  action  is  for  a 
malicious  prosecution,  without  a  probable  cause;  I  cannot 
say  that  the  Jury  have  done  wrong  in  finding  that  the 
indictments  were  preferred  without  probable  cause;**  and 
here,  whether  there  was  sufficient  evidence  of  a  want  of 
probable  cause,  should,  at  all  events,  have  been  submitted 
to  the  Jury.  Malice,  combined  with  other  circumstances, 
may  furnish  pregnant  evidence  of  a  want  of  probable  cause; 
and  in  Reed  v.  Taylor  (6),  it  was  held,  that  an  action  of 
this  description  might  be  maintained,  if  any  of  the  assign- 
ments of  perjury  were  malicious  and  without  probable 
cause,  although  some  were  well  founded;  and  here,  al- 
though one  of  the  causes  assigned  is,  that  there  was  no  pky 
at  the  defendant's  house  on  Good  Friday,  and  he  catted 
witnesses  to  prove  that  fact,  yet  the  plaintiff  might  have 
lost  money  there  early  in  the  morning  of  that  day;  for,  if 
the  play  continued  after  twelve  o'clock  at  night  of  the 
preceding  Thursday,  and  which  in  all  probability  it  did, 

{a)  i  Burr.  1973.  (6)  4  Taunt.  616. 
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Ae  fuel  deposed  to  by  the  plaintiff  on  the  first  trial  would  1829. 
lemain  uncontradicted*  But.  as  the  first  bill  of  indict^ 
■Mnt  was  ignored,  and  the  second  found  on  the  testimony 
of  the  defendant,  and  he  lefi  the  Court  when  he  was 
called  aa  a  witness,  and  he  alone  could  have  been  cogni- 
aani  of  the  facta  under  which  the  plaintiff  lost  his  moneys 
but  which  he  feared  to  disclose,  the  Jury  were  not  only  war- 
ranted in  acquitting  the  plaintiff,  but  there  was  enough  to 
shew  that  the  prosecution  was  unfounded,  and  that  the 
defiuidant  had  no  ground  whatever  to  proceed  with  the 
second  indictment* 

Mr.  Seijeant  Andrews,  (who  was  with  Mr.  Serjeant 
Crass),  waa  stopped  by  the  Court. 

Lord  Chief  Justice  Tindal. — I  think  the  rule  for  set- 
ting luiide  the  nonsuit,  and  granting  a  new  trial,  must  be 
made  absolute.  This  is  an  action  for  maliciously,  and 
withput  probable  cause,  indicting  the  plaintiff  for  perjury. 
It  has  been  admitted  by  both  my  learned  Brothers,  in  the 
course  of  the  argumenti  that,  in  order  to  support  such  an 
nction,  there  must  be  a  concurrence  of  malice,  and  a  want 
of  probable  cause  in  the  prosecutor.  It  is  not  sufficient 
for  the  party  accused  to  shew  malice  alone,  but  he  must  also 
prove  the  falsehood  of  the  charge  preferred  against  him; 
because,  although  a  person  may  appear  to  have  been  ac« 
tuated  by  the  most  malicious  motives,  yet  he  might  have 
9ome  justifiable  reason  for  commencing  the  prosecution. 
On  the  other  hand,  the  actual  substantiation  of  the  accu- 
satioit  by  the  prosecutor  is  not  necessary,  nor  is  he  to  be 
liable  in  damages  for  a  mere  failure  of  the  prosecution;  and 
if  we  were  so  to  hold,  it  would  impose  upon  him  a  greater 
burthen  than  the  law  allows;  for  he  might  have  had  good 
reasoQ  to  prefer  the  charge,  and  yet  be  compelled  to  aban- 
don the  prosecution,  by  the  death  or  absence  of  witnesses, 
or  the  difficulty  of  producing  sufficient  legal  evidence;  ei- 
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1829,  ther  of  which  circumstances  would  give  a  whdly  different 
complexion  to  the  case.  The  law,  therefore,  adopts  a 
middle  course,  and  only  renders  the  party  prosecuting  xe* 
sponsible,  where  malice  is  combined  with  a  want  of  probap 
ble  i^use.  As  to  what  shall  amount  to  such  a  combina- 
tion of  malice,  and  a  want  of  probable  cause,  so  much  de- 
pends upon  the  -circumstances  of  each  particular  case, 
that  it  is  diflScult,  if  not  impossible,  to  define  it;  not  can 
any  general  rule  be  laid  down  on  the  subject*  But  such 
a  state  of  facts  ought  to  exist,  as  to  impress  the  mind 
of  any  reasonable  man,  and  satisfy  him  that  the  party  ac- 
cusing had  no  motive  for  proceeding,  but  a  malicious  fed- 
ing  or  desire  to  inflict  an  injury  on  the  accused,  and  that 
he  could  not  have  honestly  believed  that  there  was  any 
true  or  substantial  ground  for  the  accusation,  or  probable 
cause  for  the  prosecution.  Bui  it  may  be  asked — ^Who  is 
to  be  the  Judge  of  what  amounts  to  probable  cause?  In  afl 
cases,  whether  the  party  accusing  had  a  reasonable  d^pree 
of  knowledge,  so  as  to  amount  to  a  probable  cause  for 
instituting  and  carrying  on  a  prosecution,  is  a  question  of 
law  for  the  Judge,  on  the  facts  disclosed  in  evidence^ 
and  if  there  be  any  discrepancy  in  testimony,  or  doubt  or 
imputation  cast  on  the  credit  of  the  witnesses,  those  are 
matters  for  the  decision  of  the  Jury.  So  that,  ultimately, 
the  question  of  probable  cause  is  a  question  of  law,  and 
may  be  assimilated  to  those — as  to  what  shall  be  reasonable 
notice  of  the  dishonour  of  a  bill  of  exchange ;  or  what  shall 
be  reasonable  tolls,  fines,  or  services,  or  other  instances  of 
a  like  nature.  Again,  it  may  be  asked — ^Who  is  to  adduce 
evidence  to  shew  the  absence  of  probable  cause?  Un- 
doubtedly, the  plaintiff,  in  the  first  instance,  must  bring 
forward  some  evidence  of  a  want  of  probable  cause,  before 
the  defendant  can  be  called  on  to  justify  his  conduct;  be- 
cause it  is  not  to  be  assumed  that  a  person  has  acted  il- 
legally ;  on  the  contrary,  it  must  be  inferred  that  he  has 
only  dpnc  his  duty  in  preferring  the  charge ;  and  before 
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be  can  be  required  to  prove  the  affirmative,  as  the  actual        1829. 
knowledge  rests  principally  with  him,  the  party  who  brings 
the  action  must  shew  a  want  of  probable  cause  for  the  pre- 
ferment of  the  charge  against  him.  The  question  then  is-— 
Whedier  the  plaintiff  fn  this  case  produced  ^sufficient  evi- 
dence at  the  trial  to  call  upon  the  defendant  to  prove  affir- 
mativelyy  that  he  had  reasonable  or  probable  cause  for  pre* 
ferring  an  indictment  against  the  plaintiff  for  perjury.  I  am 
of  <^iiiion,  that  he  did.  It  appeared  that  the  first  bill  which 
the  defendant  preferred  against,  the  plaintiff  was  thrown 
cot  by  the  Grand  Jury,  as  the  defendant  neither  appeared 
himself  nor  adduced  any  evidence  in  its  support;  nor  was 
his  name  on  the  back  of  the  bill  as  a  witness.     On  the 
second  indictment^  his  name  did  appear  on  the  back  of  the 
bill;  and  on  his  evidence,  corroborated  by  the  testimony 
of  one  other  witness,  a  true  bill  was  found.    The  defend- 
ant therefore  must,  at  all  events,  have  considered  himself 
tahave  been  a  witness  of  some  importance  on  behalf  of  the 
prosecudon;  and  when  the  principal  facts  are  within  the 
knowledge  of  the  prosecutor  himself,  it  is  incumbent  on 
him  to  shew  that  he  had  probable  cause  for  preferring  the 
charge  against  the  accused.     It  also  appeared,  that  when 
the  trial  of  the  indictment  came  on,  although  the  defend- 
ant was  in  Court,  he  for  some  reason  or  other  absented 
himself,  at  the  moment  when  he  was  called  on  to  give  his 
testimony  in  support  of  the  charge,  and,  after  some  delibe- 
ration, for  what  reason  does  not  appear,  the  Jury  acquitted 
the  plaintiff.    The  transactions  and  nature  of  the  dealings 
between  the  plaintiff  and  the  defendant  at  the  house  of 
the  latter,  and  which  formed  the  main  ingredients  in  the 
case,  must  have  been  peculiarly  within  the  knowledge  of 
the  latter;  and  the  principal  assignment  of  perjury  was, 
that  the  plaintiff  had  falsely  sworn  that  he  had  lost  mo- 
ney at  play  at  the  defendant's  house  at  seventeen  different 
times*     It  must^  therefore,  be  assumed,  that  the  money 
was  lost  to  the  defendant  by  the  plaintiff^s  playing  at 
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i929i  his  house.  The  defendanti  howeveri  did  not.  choose  to 
submit  to  be  examined  as  a  witness^  but  left  the  Court  at 
the  moment  he  was  about  td  be  called.  On  these  &ct0, 
it  is  but  fair  and  reasonable  to  infer^  that  the  defendant 
had  knowledge  of  some  circumstances  which  he  did  n^ 
think  proper  to  disclose;  and  his  conduct,  by  abaenting- 
himself  at  the  triali  coupled  with  the  previous  fSsicta,  waa 
iu&ciQnt  primd  fade  evidence  to  shew,  that  the  proae^ 
cution  wat  commenced  without  probable  cause,  or  that 
there  was  such  a  want  of  it,  as  to  throw  it  on  the  de&ad^ 
ant  to  answer  the  plaintiff,  and  prove  affirmativdjr^  that 
he,  the  defiendant,  had  probable  cause  for  preferring  the 
indictment  in  question.  The  short-hand  writer's  notes  of 
what  the  witnesses  said,  or  as  to  what  passed  at  the  trial 
of  the  indictment,  were  not  admissible  in  evidence,  by  a 
well'-known  rule  of  law;  because  the  witnesses  themsehet^ 
if  living,  might,  and  ought  to  have  been  called,  I  am,  there* 
fore,  of  opinion,  that  the  rule  for  setting  aside  the  nM- 
suit,  and  granting  a  new  trial,  must  be  made  absolute. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  WhaU 
ever  contrariety  of  opinion  might  have  existed  between 
former  Judges,  in  questions  of  this  nature,  a  great  deal  of 
the  difficulty,  as  well  as  the  confusion  created  by  earlier 
cases,  has  been  removed  by  the  principles  established  in 
Johnstone  v.  Suiton^  The  true  distinction  was  there 
laid  down  by  Lord  Man^ld,  aided  by  Lord  Loughs 
borough,  in  a  most  elaborate  judgment  on  the  decision  of 
that  case  in  a  Court  of  error,  and  where  it  is  said,  that  (a) — 
**  The  question  of  probable  cause  is  a  mixed  proposition  of 
law  and  fact.  Whether  the  circumstances  alleged  to  shew 
it  probable  or  not  probable  are  true  and  existed,  is  a 
matter  of  fact;  but  whether,  supposing  them  true,  they 
amount  to  a  probable  cause,  is  a  question  of  law."    That 

w 

I 

(ri)  I  Term  Rq>.  645. 
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principle  htm  been  tcted  on  eter  unce;  and  I  adopted  it         \929. 
in  the  late  caae  of  Davis  v.  Russell^  where  I  said  (a)  :*^ 
**  That^  although  I  admitted  that  the  question  of  reason^ 
able  or  probable  cause  is  a  question  of  law  for  the  Judge, 
yet  that  it  must  be  necessarily  compounded  of  facts  on  which 
the  Jury  mutt  decide ;  and  that  it  had  been  my  constant  praCi^^ 
tice,  in  cases  of  this  description,  to  leave  it  to  the  Jury  to 
say,  whether  they  believe  the  facts,  as  proved,  to  be  true*; 
and  if  they  do,  I  tell  them  whether  or  not  I  think  that  they 
•mount  to  a  reasonable  and  probable  cause  to  justify  the 
party  for  the  act  done.'* — There  can  be  little  if  any  difficul- 
ty as  to  which  of  the  parties  is  to  offer  the  first  proof  of  the 
absence  or  want  of  probable  cause.    The  defendant  is  not 
bound  to  prove  an  affirmative,  or  justify  his  conduct  in  the 
first  instance;  and  in  PurceU  v.  Macnamara^  Mr.  Justice 
Le  Blanc  said  {b) — *'  An  action  for  a  malicious  prosecution 
.cannot,  from  the  very  nature  of  it,  be  maintained  without 
proof  of  malice,  either  express  or  implied;  and  malice  may 
be  implied  from  the  want  of  probable  cause;  but  that  must 
be  shewn  by  the  plaintiff.     That  is  sound  law,  and  con- 
-sbtent  with  what  that  learned  Judge  before  ruled  in  In- 
cledon  v.  Berry^  viz.  that  although  express  malice  be 
proved,  some  sUght  evidence  must  be  given  on  the  part  of 
the  plaintiff  of  a  want  of  probable  cause,  before  the  de- 
fendant can  be  called  on  for  his  defence.  It  is  true,  that,  in 
Wallis  V.  Alpine,  Lord  EUenborough  laid  down,  that  the 
mere  non-prosecution  of  a  charge  made  on  oath  against  ano- 
ther, was  not  sufficient  to  throw  the  onus  on  the  defend- 
ant, of  shewing  a  probable  cause.    And  Lord  Kenyan,  in 
Smith  V.  Macdonald  (c),  ruled^  that  if,  upon  an  indictment 
for  felony,  the  Jury  pause  before  they  acquit  the  prisoner, 
jt  is  evidence  of  probable  cause.     Although  in  Sykes  v. 
Dunbar  (d),  where  A,,  as  attorney  for  B.,  sued  C.  in  the 


(a)  2  Moore  &  Payne,  609.  (c)  3  Eip.  Rep.  7- 

(6)  9  East,  363.  (rf)  I  Camp.  202,  ii. 
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1829.^      Exchequer f  and  C.  indicted  A.  and  B.  for  a  conspiracy,  who 
were  acquitted,  and  A.  afterwards  brought  an  action  against 
C  for  maliciously  indicting  him,  in  which  he  proved  that 
the  suit  in  the  Exchequer  was  well  founded,  and  that  C  did 
not  appear  to  prefer  his  indictment: — Liord  Kenyan  held, 
that  this  was  not  sufficient  to  throw  on  C.  the  burthen  of 
shewing  probable  cause ;  yet  his  Lordship  there  drew  a 
distinction  where  the  facts  to  be  proved  lay  in  the  know- 
ledge of  the  defendant  alone.  And  in  Butler's  Nisi  Prius  (a), 
it  is  said,  that  **  where  the  facts  lie  in  the  knowledge  of  the 
defendant  himself,  he  must  shew  a  probable  cause,  though 
the  indictment  be  found  by  the  Grand  Jury,  or  the  plain- 
tiff shall  recover  without  proving  express  malice ;  and  the 
case  o{  Parrot  V,  Fishwick  (fi),  is  referred  to.     And,  in 
Hunter  v.  French,  Mr.  Justice  Burnett   is  reported  to 
have  said  (c),  *'  where  a  person  is  acquitted  by  a  Jury,  ma- 
lice need  not  be  proved  at  first  on  the  part  of  the  plaintiff, 
but  it  is  incumbent  on  the  defendant  to  shew,  on  the  other 
side,  that  there  was  a  probable  cause;  but  that,  where  the 
indictment  is  quashed,  it  is  necessary  for  the  plaintiff  to 
prove  express  malice;  and  that  this  distinction  would  re- 
concile all  the  differences  in  respect  to  this  matter.*'   The 
true  distinction  to  be  drawn  in  actions  of  this  description 
is,  that  they  must  be  founded  on  malice  by  the  defendant, 
either  express  or  implied,  and  a  want  of  probable  cause; 
and  although  malice  may  be  implied,  from  the  total  want 
of  probable  cause,  the  plaintiff  must  shew  it,  unless  the 
facts  lie  within  the  knowledge  of  the  defendant  himself*  The 
question  therefore  is,  whether,  under  all  the  circumstances 
of  this  case,  adduced  on  the  part  of  the  plaintiff,  there 
was  sufficient  to  throw  the  burthen  of  proof  on  the  defend- 
ant, and  call  on  him  to  shew,  that  he  had  probable  cause  for 
preferring  the  two  bills  of  indictment  against  the  plaintifi. 

ia)  7th  Edit,  by  Bridgman,  14.  (6)  9  East,  362,  a. 

(c)  WUles,  520. 
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He  first  bin  was  ignored,  as  the  defendant  offered  no  evi-  1829. 
dence  before  the  Grand  Jury,  nor  was  his  name  upon  the 
back  of  the  bill  as  a  witness.  The  second  bill  was  found 
on  the  testimony  of  the  defendant  himself;  and  although 
he  was  in  Court  at  the  trial,  yet,  as  soon  as  he  discovered 
that  he  was  about  to  be  called  .as  a  witness,  he  withdrew, 
and  the  plaintifi^  was  acquitted  accordingly.  Besides,  the 
defendant  not  only  effectually  opposed  bail  offered  by  the 
plaintiff,  but  caused  him  to  be  imprisoned  under  the  new 
eharge,  although  the  plain  tiff  had  before  put  in  bail  on  the 
same  charge;  and  the  last  indictment  was  left  pending 
over  the  plaintiff's  head  for  more  than  three  years  after  it 
waa  preferred.  All  these  circumstances  appear  to  me  to 
afford  a  strong  ground,  from  which  malice  and  a  want  of 
probable  cause  may  be  inferred.  The  defendant  alone 
eould  have  explained  the  circumstances  under  which  th  e 
kst  bill  was  preferred  and  found,  as  it  depended  on  the 
nature  of  his  testimony  before  the  Grand  Jury.  I  there« 
fore  think,  that  the  plaintiff  adduced  sufficient  evidence 
to  call  on  the  defendant  to  shew  that  he  had  a  probable 
cause  for  preferring  the  latter  indictment.  I  concur  with 
my  Lord  Chief  Justice,  that  the  short-hand  writer's  notes 
of  what  took  place  at  the  trial  of  the  indictment,  ought  not 
to  have  been  admitted  in  evidence  on  the  trial  of  this  cause ; 
but,  as  my  Lord  Wynford  said,  that  he  did  not  think  them 
entitled  to  any  weight,  it  is  unnecessary  to  consider  that 
pmnt.  But  I  do  not  think  that  the  plaintiff  ought  to  have 
been  nonsiuted ;  and  although  Lord  Kenyan  said^  in  Smith 
r.  Maedanaldf  **  that  if  the  evidence  offered  to  the  Jury  by 
a  prosecutor,  on  the  trial  of  an  indictment,  be  sufficient  to 
cause  them  to  pause,  he  should  hold  it  to  be  a  probable 
cause;"  I  cannot  accede  to  that  doctrine;  for  a  person 
might  then  suffer  from  the  prejudices  or  capricious  feel- 
ings of  a  Jury. 

Mr.  Justice  Burrough. — The  principal,  if  not  the  only 
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1899.  question  in  this  case  is,  whether  the  nonsuit  ought  not  to  be 
set  aside?  I  am  clearly  of  opinion  that  it  ought.  What  ahaH 
be  deemed  to  amount' to  a  probable  cause,  is  always  a  quea* 
tion  for  the  Judge  alone;  and  if  the  Jury  beliere  the  facts 
before  them  to  be  true,  it  is  for  the  Judge  to  tell  them,  whe* 
ther,  in  his  opinion,  they  amount  to  a  probable  cauae. 
There  can  be  no  doubt  but  that  the  short-hand  writer^a 
notes,  as  to  what  took  place  on  the  trial  of  the  indtctmenty 
were  improperly  received ;  and  as  they  were  read  as  evideiiee 
in  this  cause,  the  Lord  Chief  Justice  might  hare  been  in 
some  degree  influenced  by  them.  But  I  think,  that,  inde* 
pendently  of  those  circumstances,  he  ought  not  to  hare 
nonsuited  the  plaintiff.  The  first  bill  of  indictment  pre- 
ferred  against  him  by  the  defendant  was  ignored,  as  the 
latter  did  not  appear  before  the  Ghrand  Jury  in  ita  sup- 
port; and,  on  the  trial  of  the  second  indictment,  the  bffl 
having  been  found  on  the  testimony  of  the  defendant,  just 
before  he  was  called  as  a  witness,  it  appeared  that  he 
had  left  the  Court,  and  the  plaintiff  was  acquitted* 
The  defendant's  absenting  himself  at  the  moment  his  tes^ 
timony  was  required,  he  having  been  in  Court  at  the  earn* 
mencement  of  the  trial,  is  a  strong  circumstance  to  shew 
that  he  had  caused  the  indictment  to  be  preferred  without 
probable  cause.  One  of  the  principal  questions  for  the  con* 
sideration  of  the  Jury  was,  whether  the  defendant's  hooM 
was  open  on  Good  Friday,  and  whether  the  plaintiff  had 
played  and  lost  money  there  on  that  day ;  and  if  the  Jury 
had  found  that  he  had,  and  that  he  had  lost  money  to  the 
defendant  at  other  times,  and  which  might  have  been 
elicited  from  him  on  cross-examination,  the  plaintiff  would 
have  been  entitled  to  an  acquittal.  At  all  events,  it  ap» 
pears  to  me,  that  the  plaintiff  adduced  sufficient  evidenct 
to  call  on  the  defendant  to  shew  that  he  had  probaUt 
cause  for  instituting  and  carrying  on  the  prosecution. 

Mr.  Justice  Gaskler. — This  case   has  been  so  felly 
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gone  into  by  the  Court,  that  it  is  only  necessary  for  me  1899. 
to  make  a  few  observations.  We  are  not  called  upon  to 
decide  the  merits,  for  the  only  question  is,  whether  the 
evidence  adduced  by  the  plaintiff  warranted  the  Lord 
Chief  Justice  in  directing  a  nonsuit,  without  calling  on  the 
defendant  to  shew  that  he  had  a  probable  cause  for  pre- 
ferring the  indictment  in  question.  I  think  not.  The  facts 
proved  by  the  plaintiff  are  extremely  strong,  to  shew, 
that  the  defendant  proceeded  against  him  without  a  rea- 
sonable or  probable  cause.  The  first  indictment  failed 
from  want  of  evidence  by  the  defendant  as  the  prosecutor* 
The  bill  on  the  second  was  found  on  his  testimony  alone, 
corroborated  indeed  by  one  other  witness.  The  defend- 
ant, therefore,  must,  or  ought  to  have  been  aware,  that  he 
was  a  most  material  witness  on  the  trial  of  the  indictment; 
and,  although  the  mere  abandonment  of  a  prosecution  is 
not  of  itself  suflBicient  proof  of  a  want  of  probable  cause 
for  instituting  it,  yet  here  the  facts  proved  by  the  plaintiff 
were  far  stronger,  as  the  defendant  neglected  to  prosecute 
the  second  indictment  for  three  years,  and  absented  him- 
self at  the  very  moment  he  was  called  on  to  support  it  at 
the  trial;  and  as  witnesses  were  previously  called  for  him, 
who  stated  that  his  house  was  shut  up  on  Good  Friday, 
yet  the  material  remaining  question  was,  whether  the 
plaintiff  had  lost  money  at  play,  at  the  defendant's  house,  at 
the  different  times,  as  alleged  by  him  in  the  action  against 
the  defendant.  That  must  have  been  peculiarly  within  the 
knowledge  of  the  defendant,  and,  in  all  probability,  he  did 
not  like  to  be  examined  as  to  that  fact.  But,  it  appears  to 
me,  that  the  studied  delay  by  the  defendant  in  not  carry- 
ing down  the  last  indictment  for  trial,  and  his  absenting 
himself  when  his  testimony  was  required  to  support  it, 
were  sufficient  grounds  to  cast  on  him  the  burthen  of  shew- 
ing that  he  had  probable  cause  for  carrying  on  the  prose- 
cution against  the  plaintiff.    The  rule  for  setting  aside  the 

nonsuit  must,  therefore,  be  made — 

Absolute. 


368  CASES  IN  TRINITY  TERM, 

1829. 

Curling  r.  Shuttleworth. 

The  defendant,  JL  HIS  was  an  action  of  assumpsit,  and  brought  by  the 
offiSSdu?o^-  plt^intiff,  to  recover  from  the  defendant  the  sum  of  3221., 
Hdet  ofaMur-     and  interest  thereon,  at  51.  per  cent,,  from  the  15th  Octo- 

ance  for  sale  by 

auction,  and  it  ber,  18^8.  The  declaration  contained  the  usual  money 
^Vparticulua,  counts,  a  count  for  interest,  and  on  an  account  stated, 
that  Uie  poUdet  The  cause  was  tried  before  Lord  Chief  Justice  Best,  at 

would  be  sold 

by  order  of  the  Guildhall,  at  the  first  Sittings  in  the  last  Term,  when  a 

mortgagee,  and  verdict  was,  by  consent,  taken  for  the  plaintiff,  damages, 

of  idef  ^hf  ^^^»  subject  to  the  opinion  of  this  Court  upon  the  foUow- 

piuntiff  pur-  ing  case : — 

diased  one  of 

thepoiides,  and  The  defendant,  an  auctioneer,  offered  for  sale  by  auc- 
^rS^l^hile  tion*  a*  **^®  Auction  Mart,  on  the  13th  October,  1828,  two 
money  with  ^e  policies  of  assurauce,  in  the  Society  for  Equitable  Assur- 
tiraeofthesaie:  ances,  according  to  Certain  particulars  and  conditions  of 
the  vendors  Sale.  The  particulars  stated,  that  such  policies  would  be 
pitSucTa*^  ®^^^»  ^y  order  of  the  executors  of  the  mortgagee,  Jokn 
and  indi^ut-  Chatjield,  Esq.,  deceased,  and  under  a  power  of  sale. 
the  mor^agor  The  plaintiff  attended  the  sale,  and  was  declared  the 
signed  ^poH-  purcl^aser  of  the  second  lot  mentioned  in  the  particulars 
cy  by  deed  to      of  gale  for  the  sum  of  1610/.     The  lot  was  described  as  a 

the  mortgagee; 

and  a  subse-  policy  of  assurancc,  No.  24,143,  for  the  sum  of  3000/.,  e& 

tween  the  same  f^cted  with  the  Equitable  Society,  Blacifriars,  June  18tb,  * 

t^hef  S^n^^b'  *^^^'  ^y  *  gentleman,  now  in  the  sixty-first  year  of  his  age, 

the  mortgagee,  or  thereabouts,  with  the  accumulations  thereon,  amount- 

power  of  sale,  ing  to  1100/.  or  thereabouts,  making  in  the  whole,  3,100/. 

wm^wew  n?t*^  or  thereabouts,  annual  premium,  69/.  16*.     The  fourth 

paidonagiyen  condition  of  sale  provided,  that  the  purchasers  should, 

day ;  and  on  a  .  *  f  . 

further  advance  ,at  their  own  expense,  have  proper  assignments  from  the 
gee,aU^Jked  vendors,  On  payment  of  the  residue  of  the  purchase-mo- 
to!b*ww!^Se  "^y*  "^^^  plaintiff  paid  the  sum  of  322/.  as  a  deposit,  for 
interest  remain-  which  he  took  a  receipt,  of  which  the  following  is  a  copy : — 

ing  unpaid  was 

to  be  converted 

into  principal,  but  the  power  of  sale  wa»  omitted!  and  the  vendors  dedined  to  procure  the  eonear* 

renee  of  the  mortgagor  to  the  assignment  of  the  policy  to  the  plainti£f:— /Tfltf,  that  he  was  envied 

to  recover  back  his  depont,  but  without  interest. 
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"  Auction  Mart,  15th  October,  1828. 

Received  of  Daniel  Curling,  Esqr.,  three  hundred  and 

twenty-two  pounds,  being  a  deposit  of  twenty  per  cent. 

upon  the  purchase  of  Lot  2,  of  Equitable  Policies,  bought 

by  him  this  day,  for  the  sum  of  1,610/. 

£S2Z.  For 

G.  E.  Shuttleworth, 

J^'  Appleton.** 

The  plaintiff  also  signed  an  agreement,  indorsed  on  a 
particular  of  sale,  of  which  the  following  ia  a  copy : — 


1829. 


CURLINQ 
V, 

Shuttlb- 

WOKTH. 


it 


"  London,  October  15th,  1828. 

I  hereby  agree  to  purchase  Lot  2,  described  in  this  par- 
ticular, agreeably  to  the  annexed  conditions,  and  to  give 
for  the  same  the  sum  of  one  thousand  six  hundred  and 
ten  pounds. 

"  Witness,  Jno.  Appleton.  Daniel  CurUng^ 

•«  Deposit^  £322. 


The  sixth  condition  of  sale  provided,  that  if,  through 
any  mbtake,  the  policies  should  be  improperly  described, 
or  any  error  or  mistatement  be  inserted  in  that  particular, 
such  error  or  mistatement  should  not  vitiate  the  sale  there- 
of, but  the  vendors  or  purchasers,  as  the  case  might  hap 
pen,  should  pay  or  allow  a  proportionate  value,  according 
to  the  average  of  the  whole  purchase-money,  as  a  compen- 
sation eitiier  way. 

On  the  21st  October,  1828,  an  abstract  of  the  title  of 
the  vendors  to  the  policy  was  delivered  by  their  solicitors 
to  the  solicitors  of  the  plaintiff,  which  set  out  the  following 
documents,  vi«. — a  policy  of  insurance  in  the  usual  form, 
dated  the  18th  June,  1808,  numbered  24,143,  and  under 
the  hands  and  seals  of  two  of  the  trustees  of  the  Society 
for  Equitable  Assurances  on  lives  and  survivorships,  on 

VOL.  III.  B  B 


Shuttle- 

WORTH. 
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1829.         the  life  of  C/iarks  Bank/iead,  of  Brighton,  in  the  county 
^!i  of  Sussex,  Doctor  of  Medicine. 

Curling  ' 

V.  An  indenture^  dated  the  1st  February,  iSlS,  and  made 

between  the  said  Charles  Bankhead,  of  the  one  part ;  and 
John  Chatfield,  Esq.,  of  the  other  part ;  whereby,  in  consi- 
deration of  845/.,  therein  mentioned  to  be  due  and  owing 
from  the  said  Charles  Bankhead  to  the  said  John  Chat" 
field — He,  the  said  Charles  Bankhead,  assigned  unto  the 
said  John  Chatfield,  his  executors,  administrators,  and  as- 
signs, (together  with  another  policy),  the  said  policy  of  as- 
surance, and  all  money  then  due  or  to  become  due  by 
virtue  thereof,  subject  to  a  proviso  for  redemption,  on 
payment  of  the  sum  of  845/.  and  interest,  at  51.  per  ceni. 
on  the  1st  day  oi  March  then  next. 

A  deed  poll,  indorsed  on  the  S£ud  last-mentioned  inden- 
ture, dated  the  3rd  April,  1813,  under  the  hand  and  seal 
of  the  said  Charles  Bankhead,  reciting  a  loan  from  the 
said  John  Chatfield  to  the  said  Charles  Bankhead,  of 
5602i,  in  addition  to  the  said  sum  of  845/.,  the  whole  of 
which  sum  of  845/.  and  interest,  as  well  as  the  said  sum  of 
560/.,  still  remained  due  to  the  said  John  Chatfield;  and 
that  the  said  Charles  Bankhead  had  agreed  to  make  such 
further  assurance  for  securing  the  same  as  thereinafter 
mentioned,  in  consideration  of  the  said  sum  of  S60/.,  and 
for  securing  the  repayment  thereof,  and  such  further  sums 
as  thereinafter  mentioned,  with  interest ;  he  the  said  Charles 
Bankhead  covenanted  with  the  said  John  Chatfield,  that 
the  said  policy  of  assurance,  and  all  other  the  premises 
by  the  last-mentioned  indenture  assigned,  should  stand 
charged  with,  and  be  a  security  unto  the  said  John  Chat- 
field, his  executors,  administrators,  and  assigns,  as  well  for 
the  payment  of  the  said  sum  of  845/.  and  interest,  and  ibt 
said  sum  of  560/.  and  interest,  as  also  for  all  such  further 
and  other  sum  and  sums  of  money  as  might  be  advanced 
and  lent,  or  paid,  unto  or  for  the  said  Charles  Btmhheaip 
by  the  said  John  Chatfield,  his  executors,  administrators. 
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or  astignsy  or  whidi  might  be  paid  by  the  said  John  Choi* 
JiM,  his  executors^  administrators,  or  assigns,  to  the  said 
assaiB&ee  oflSce,  or  otherwise,  to  keep  on  foot  the  said  po* 
Kcy^  and  the  full  benefit  thereof,  together  with  interest, 
and  <^  all  soch  costs,  charges,  and  expenses,  as  thereni 
mcntioiied,  not  exceeding  in  the  whole,  exclusive  of  the 
said  sum  of  845/.,  the  sum  of  SOOO/.;  and  that  the  said  po« 
Kcies  and  premises  should  not  be  redeemed  or  redeemable 
either  in  law  or  in  equity,  luitil  not  only  the  said  sum  of 
84SIL  and  interest,  and  56(K.  and  interest,  but  also  all  such 
further  sum  and  sums  of  money  which  might  at  any  time 
be  lent,  advanced,  or  paid  by  the  said  John  Chaifieldf  to 
or  for  the  said  Charles  Bankhead,  should  be  fiilly  paid, 
and  satisfied. — And  for  the  considerations  in  the  said  deed 
poll  before  mentioned,  and  for  better  securing  to  the  said 
/oAfi  Chaifteld,  his  executors,  administrators,  and  assigns, 
the  due  payment  of  the  said  several  sums  of  845A  and 
9Q0L,  and  such  further  sums  of  money  as  might  be  paid, 
advanced,  or  lent,  by  the  said  John  Chatfield,  his  execu- 
tors, administrators,  and  assigns,  by  virtue  of  the  said  deed 
poll,  with  inieresifor  the  same,  as  therein  aforesaid,  the 
said  Charles  Bankhead  did  thereby  expressly  andfuUy 
ouikoriMe  and  empower  the  said  John  Chatjieldf  his  exe« 
cutors,  administrators,  or  assigns,  in  case  the  said  several 
sums  of  846/.  and  560/.,  and  such  (if  any)  further  sum  or 
sums  of  money  as  might  be  advanced,  or  paid,  as  therein 
afiNresud,  with  interest  as  therein  aforesaid,  should  not 
be  fully  paid  off  and  satisfied  to  the  said  John  Chatfield^ 
his  executors,  administrators,  or  assigns,  on  or  before  the 
1st  June  then  next,  at  any  time  or  times  after  the  said  1st 
June  then  next,  to  sell  and  absolutely  dispose  of  the  said 
poBcy  ofassurance,  and  all  benefit  and  advantage  thereof 
either  by  public  auction  or  private  contract,  unto  any  per- 
son or  persons  whomsoever,  for  any  reasonable  price  which 
could  at  the  time  of  such  sale  be  obtained  for  the  same, 
and  to  seal,  execute,  and  deliver,  all  such  deeds,  convey* 
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CuHLiNo       ^^^  *^®  completion  of  such  sale  or  sales,  and  vesting  the 

9.  said  premises  in  the  purchaser  or  purchasers  thereof;  and 

Shuttle* 

WORTH.  to  Stand  possessed  of  and  interested  in  all  and  every  th6 
sum  and  sums  of  money,  which  should  arise  and  be  pro- 
duced from  such  sale  or  sales,  upon  trust,  after  pajring 
thereout  the  costs  of  the  sale,  to  retain  the  said  sums  of 
845/.  and  560/.,  and  such  sum  or  sums  of  m(Hiey  as  might 
thereafter  be  paid,  advanced,  or  lent,  by  the  said  John 
Chatfield,  his  executors,  administrators,  or  assigns,  in  pur- 
suance of  the  said  deed  poll,  or  the  indenture  of  the  1st 
February t  1812,  and  interest;  and  to  pay  the  residue  un- 
to the  said  Charles  Bankhead^  his  executors,  adminbtra- 
tors,  or  assigns.  And  it  was  by  the  said  deed  poll  declar- 
ed, that  all  contracts,  agreements,  sales,  conveyances,  and 
assurances,  acts,  deeds,  matters,  and  things,  which  should 
be  entered  into,  made,  done  or  executed  by  the  said  Jolm 
Chatfield,  his  executors,  administrators,  or  assigns,  of  or 
concerning  the  said  policy  and  premises,  should,  to.  all  in- 
tents and  purposes,  be  valid  and  effectual,  although  the 
said  Charles  Bankhead,  his  executors  or  administrators, 
should  not  execute,  join,  concur  in,  or  assent  to  the  same; 
and  that  the  purchaser  or  purchasers  should  be  entitled 
to  have,  hold,  and  enjoy  the  same,  against  the  said  Charles 
Bankhead^  his  executors,  administrators,  and  assigns,  and 
all  persons  claiming  or  to  claim  under  or  in  trust  for  him 
or  them,  in  like  manner  as  if  the  said  Charles  Bctnkhead, 
his  executors,  administrators,  or  assigns,  had  been  a  par^ 
to  and  executed  the  conveyance  or  assurance  thereof,  free 
from  all  equity  and  benefit  of  redemption,  claim,  and  de- 
mand whatsoever ;  and  that  the  receipts  of  the  said  John 
Chatfield,  his  executors,  administrators,  or  assigns,  should 
be  sufficient  discharges  to  the  purchasers  of  the  said  pre- 
mises, and  that  such  purchasers  should  not  afterwards  be 
answerable  for  any  loss,  mis-application^  or  non-application 
of  their  purchase-money. 
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An  indenture,  dated  the  3rd  June^  1822,  and  made  be- 
tween the  said  Charles  Bankhead^  of  the  one  part ;  and 
the  said  John  Chatfield^  of  the  other  part ;  after  reciting, 
amongst  other  things,  the  indenture  of  the  1st  February, 
1812,  and  the  deed  poll  of  the  3rd  April,  1813;  and  recit- 
ing a  certain  indenture  of  settlement,  by  virtue  whereof 
the  said  Charles  Bankhead  was  entitled  to  a  contingent 
estate  for  life,  and  a  contingent  reversionary  interest  in 
oertain  leasehold  property,  held  under  renewable  leases 
granted  by  the  Lord  Primate  of  Ireland;  and  also  recit- 
ing that  the  said  sum  of  845/.,  secured  by  the  said  inden* 
ture  of  the  Ist  February,  1812,  was  then  still  due  to  the 
saidt/bAii  Chaifield,  together  with  all  interest  for  the  same, 
to  the  1st  January  then  last;  and  that  the  said  sum  of 
560/.,  secured  by  the  said  deed  poll  of  the  3rd  April,  1813, 
was  still  due  to  the  said  John  Chaifield,  together  with 
lawful  interest  thereon  up  to  the  1st  January  then  last; 
and  also  reciting  that  the  said  John  Chatfield,  on  the  1st 
</ajNfary,  1814,  lent  to  the  said  Charles  Bankhead,  on  the 
security  of  the  said  deed  poll,  a  further  sum  of  money, 
making,  with  the  interest  due  at  that  time  on  the  said  two 
several  sums  of  845/.  and  560/.,  the  sum  of  1,295/.,  and 
for  which  said  sum  of  1,295/.  the  said  Charles  Bankhead 
gave  his  note  of  hand  to  the  said  John  Chatfield,  payable 
on  demand,  with  legal  interest  for  the  same ;  and  also  re- 
citing that  all  interest  in  respect  of  the  said  sum  of  1,295/. 
was  due  to  the  said  John  Chatfield,  up  to  the  said  1st 
January  then  last ;  and,  that  the  said  sums  secured  by 
the  said  recited  indenture  and  deed  poll,  and  the  interest 
for  the  same  respectively,  up  to  the  Ist  January  then  last, 
made  together  the  sum  of  3,780/.^  which  it  had  been 
agreed  should  be  all  considered  as  principal,  and  should 
carry  interest  on  the  whole  amount  thereof  from  the  1st 
JTantMiry  then  last;  and  also  reciting  that  the  said  John 
Chatfield  had  then  btely  paid  or  advanced  to  or  on  ac- 
count of  the  said  Charles  Bankhead,  or  had  become  se« 
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curity  for  him  for  several  sums  of  money,  making,  in  the 
whole,  923/.  12s.  lOd.]  and  that,  in  order  further  to  se- 
cure the  repayment  to  the  said  John  Chaf/ield,  of  the  said 
sums  of  3,780/.  and  923/.  12s.  10c/.,  making  together 
4,703/.  12s.  lOd.,  and  interest  for  the  same,  and  of  such 
further  or  other  sums  of  money  as  thereinafter  mentioned, 
in  manner  thereinafter  expressed,  the  said  Charles  Bcmi^ 
head  had  agreed  to  subject  and  charge  the  said  policy  in 
manner  thereinafter  mentioned ;  and  also  to  execute  such 
assignment  of  the  reversionary  estates  and  interest  of  him 
the  said  Charles  Bankhead  in  the  premises  comprised  in 
the  said  thereinbefore  in  part  recited  indenture  of  settle- 
ment, as  is  thereinafter  contained : — It  was  witnessedy  thatj 
in  pursuance  of  the  said  agreement,  and  in  consideration 
of  the  premises,  and  for  the  nominal  consideration  therein 
mentioned,  the  said  Charles  Bankhead  did  subject  and 
charge  the  said  policy  of  assurance  with  the  payment  to 
the  said  John  Chatfield,  his  executors,  administrators^  or 
assigns,  of  the  said  sum  of  4,703/.  I2s.  lOd.  including  the 
^d  sums  of  845/.  and  interest,  and  3000/.  and  interest, 
so  secured  by  the  said  indenture  of  the  1st  February ^ 
1812,  and  deed  poll,  and  such  further  sums  of  money  as 
should  or  might  thereafter  be  advanced  or  paid  by  the 
said  John  Chatfield,  his  executors,  administrators,  or  as- 
signs, to  or  on  account  of  the  said  Charles  Bankhead j  or 
which  should  or  might  at  any  time  thereafter  become  due 
or  owing  from  the  said  Charles  Bankhead  to  the  said  John 
Chaifield,  on  any  account  whatsoever,  with  interest;  sub* 
ject  nevertheless  to  a  proviso  for  making  void  the  said  in- 
denture and  every  clause,  matter,  and  thing  therein  contun- 
ed,  on  payment  by  the  said  Charles  Bankhead^  his  heirs, 
executors,  or  administrators,  unto  the  said  John  Chaffield, 
his  executors,  administrators,  or  assigns,  of  the  sum  of 
3,780/.  on  the  1st  January  then  next,  with  interest  at  5^ 
per  cent,  from  the  1st  January  then  last ;  aqd  also  on  pay- 
ment of  923/.  I2s.  lOd.,  and  of  all  such  further  sums  as 
the  said  John  Chatfield  should  pay  for  keeping  on  foot 
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the  said  policy,  or  otherwise,  for  the  use  or  benefit,  or  op 
account,  of  the  said  Charles  Banikead^  with  interest*  And 
the  ipdenture  also  witnessed,  that,  in  furtlier  pursuance  of 
the  said  agreement,  the  said  Charles  Bankhead  did  grant 
and  assign  to  the  said  John  Chaifield^  his  executors,  ad- 
minbtrators,  and  assigns — all  those  the  reversionary 
estates  or  interests  to  which,  by  virtue  of  the  inden- 
ture of  settlement  therein  recited,  he,  the  said  Charles 
Bamkheadf  might  eventually  become  entitled  in  the  pre- 
mises therein  comprised ;  To  hold  the  same  unto  the  said 
John  Chaifieldg  his  executors,  administrators,  and  assigns, 
absolutely,  sulyect  nevertheless  to  the  proviso  or  condi- 
tion for  redemption  thereinbefore  contained. 

The  said  John  Chatfield  died  subsequently  to  the  date 
of  the  deed  lastly  above  recited,  having  previously  made 
his  w9l,  appointing  the  vendors  of  the  policy  in  question 
his  executors,  and  probate  was  duly  granted  to  such 
vendors. 

The  said  Charles  Bankhetul,  since  the  execution  of  the 
indenture  of  the  3rd  June,  1822,  executed  mortgages  of,  pr 
other  incumbrances  upon,  the  policy  in  question,  to  other 
persons. 

The  plaintiff  required,  that  the  title  of  such  subsequent 
incumbrancers  should  be  shewn,  and  that  they  and  Dr. 
Bankhead  should  join  in  the  assignment  to  the  plaintiff. 
The  solicitors  for  the  vendors  declined  to  produce  such 
title,  or  to  procure  the  concurrence  of  the  incumbrancers 
and  Dr.  Bankhead,  in  the  assignment.  This  action  was 
thereupon  brought  by  the  plaintiff  against  the  defendant, 
to  recover  the  amount  of  the  deposit  on  the  sale,  being 
322/.  and  interest  at  51.  per  cent,  from  the  15th  October t 
1828,  the  day  on  which  it  was  paid. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
Under  the  circumstances  stated  in  the  case,  a  good  title 
bad  been  made  to  the  policy  sold  to  the  plaintiff.  If  the 
Ckmrt  should  be  of  opinion  that  a  good  title  had  not  been 
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made,  the  verdict  for  the  plaintiff  was  to  stand,  but  its 
amount  was  to  be  reduced  to  such  sum  as  the  Court 
should  think  proper : — But,  if  the  Court  should  be  of  opin* 
ion  that  a  good  title  had  been  made,  a  nonsuit  was  to  be 
entered* 
The  case  now  came  on  for  argument. 


<  Mr.  Serjeant  Wilde,  for  the  plaintiff.— The  question  is, 
whether  the  abstract  of  the  title  delivered  to  the  plain* 
tiff's  solicitors,  by  those  of  the  vendors  of  the  policy  pur- 
chased by  the  plaintiff,  is  sufficient  to  call  upon  him  to  pay 
the  residue  of  the  purchase-money,  or  take  an  assignment 
of  such  policy  without  shewing  the  title  of  subsequent  in- 
cumbrancers, and  their  concurrence,  as  well  as  the  concur- 
rence of  the  mortgagor,  and  their  being  made  parties 
to,  and  joining  in  the  assignment?  It  is  a  settled  rule, 
that  a  person  cannot  be  compelled  to  take  an  assign* 
ment  of  a  mortgage,  without  the  privity  of  the  mortga- 
gor; for,  although  it  is  not  necessary  to  give  notice  to 
the  latter  that  the  mortgage  has  been  assigned,  yet  the 
assignee  takes  it  subject  to  the  account  between  the  mort- 
gagor and  mortgagee.  It  must,  however,  be  admitted,  that, 
when  a  regular  mortgage  deed  contains  a  power  of  sale,  it 
is  valid  without  the  assent  or  concurrence  of  the  mortga- 
gor, for  it  is  now  frequently  the  practice  to  give  the  mort- 
gagee a  power  of  sale  over  the  estate,  in  case  default  is 
made  in  payment  of  the  mortgage-money  beyond  a  limit- 
ed and  stated  period.  Courts  of  equity,  however,  lean 
against  powers  of  sale :  but  the  principles  laid  down  as 
to  such  powers  are  not  applicable  to  the  present  case,  as 
the  policy  in  question  was  not  sold  under  the  power;  be- 
cause the  deed  of  the  Srd  June,  1822,  annulled  the  previ- 
ous contract,  and  created  a  new  debt,  as  the  interest  then 
due  and  remaining  unpaid  by  the  mortgagor  was  thereby 
agreed  to  be  considered  as  converted  into  principal;  and 
there  was  no  mention  whatever  of  the  power  of  sale,  which 
was  only  inserted  in  the  previous  deed  of  April,  1813.  When, 
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therefore,  the  mortgagor  and  mortgagee  executed  the  List 
deed,  the  power  in  the  second  was  altogether  extingubhed. 
If  a  mortgagee  sell,  where  there  is  no  power  of  sale  express* 
ly  gnren,  he  merely  sells  the  mortgage  debt,  with  his  inter- 
est in  it,  but  not  the  security  on  which  such  debt  is  found- 
ed. Such  a  sale  leaves  the  mortgagor  an  equitable  right 
to  redeem  as  agdnst  the  purchaser ;  and  here,  when  the 
life  in  the  policy  drops,  the  purchaser  or  assignee  would 
beonne  a  trustee  for  the  representatives  of  the  mortgagor, 
for  all  beyond  the  amount  of  the  sum  secured  by  the  mort- 
gage. Although,  in  the  case  of  an  assignment  from  a  mortga- 
gee, payments  made  in  part  of  principal  or  for  interest  may 
not  be  indorsed  on  the  deed,  still,  if  such  payments  have 
been  made,  the  assignee  is  liable  to  account  to  the  mortga- 
gor, as  he  has  a  right  to  insist  on  his  equitable  claims; 
and  here,  although  the  executors  of  the  mortgagee  might 
have  had  a  right  to  sell  the  policy  in  question  under  the 
power  in  the  second  deed,  and  by  which  the  assignee 
would  be  bound  without  the  concurrence  of  the  mortga- 
gor, yet  the  time  of  sale  under  such  power  was  past,  as, 
by  the  former  deed,  the  payment  was  to  have  been  made 
on  or  before  the  1st  June,  1818,  and,  by  the  last  deed,  the 
time  for  payment  was  extended  to  the  1st  January ^  1833, 
which  was  altogether  a  new  bargain  or  contract;  independ- 
ently of  which,  a  new  debt  was  created,  and  the  policy 
was  not  only  made  subject  to  a  further  charge,  but  the 
sum  due  for  interest  was  converted  into  principal.  The 
plaintiff,  as  the  purchaser  at  the  sale,  had  no  means  of  as- 
certaining whether  any  of  the  principal  or  interest  had  been 
paid  under  the  second  deed,  and  the  power  of  sale  therein 
contained  being  extinguished  by  the  last  deed,  and  in  which 
no  allusion  was  made  to  the  power,  there  could  be  no  valid 
or  legal  assignment  of  the  policy  to  the  plaintiff,  as  pur- 
chaser, without  the  concurrence  of  the  mortgagor.  As,  there- 
fore, by  the  new  contract  in  the  deed  oiJune^  1822,  the  mort- 
gagee gave  the  mortgagor  all  the  equitable  remedies  which 
belong  to  him  as  such,  and  he  might  redeem  at  any  time  be- 
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fore  foreclosure^  aud  does  not  now  concur  in  the  assign- 
ment  to  the  plaintiffj  although  called  upon  to  do  so,  tb^ 
plaintiff  is  entitled  to  recover  back  his  deposit,  and  cannot 
be  compelled  to  complete  his  purchase  either  by  equity  or 
by  law;  and,  as  the  defendant  might  have  invested  the  sum 
deposited  with  him  in  the  fundsj  or  placed  it  out  on  some 
security  on  which  interest  might  have  been  obtained,  he 
is  liable  to  the  plaintiff  for  the  amount  of  the  sum  depo* 
sited,  together  with  interest. 


Mr.  Serjeant  RusseU,  contra. — The  plaintiff  having  de- 
posited the  sum  sought  to  be  recovered  by  this  action, 
with  the  defendant  in  his  character  of  auctioneer,  it  is 
quite  clear,  that  the  latter  cannot  be  liable  to  interest;  for| 
in  Lee  v.  Mutm  (a),  where  all  the  previous  authorities  on 
this  subject  were  referred  to  and  considered,  it  was  held, 
that  where  the  purchaser  of  an  estate  deposits  money  with 
the  auctioneer,  by  way  of  deposit,  at  the  sale,  he  is  not  li- 
able for  interest,  unless  a  demand  be  made  on  him  for  the 
re-payment  of  the  deposit;  and  here,  it  does  not  appear 
that  any  demand  has  been  made.     The  question  then  is, 
whether  the  vendors  of  the  policy  purchased  by  the  plain- 
tiff are  in  a  condition  to  make  a  good  title  to  him  as 
vendee,  so  as  to  call  upon  him  to  complete  his  purchase. 
It  is  quite  clear,  that  a  mortgagee  has  a  right  to  sell  a 
personal  chattel,  in  order  to  repay  himself  the  sum  ad- 
vanced to  the  mortgagor;   and  here,  the  power  of  sale 
in  the  deed  of  1813,  which  was  unqualified  and  absolute, 
was  not  affected  by  the  subsequent  deed  of  1822  i  and  even 
if  it  were,  the  executors  of  the  mortgagee  were  authoriied 
to  sell  and  assign  the  poUcy  to  the  plaintiff,  without  such 
power:  and  the  concurrence  or  joinder  of  the  mortgagor 
was  not  necessary  with   reference  to    the   assignment. 
If  the  vendors  can  make  a  good  title,  it  is  sufficient;  andj 
by  the  sixth  condition,  it  is  provided,  that  if,  through 
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■oy  mistake,  the  policies  offered  for  sale  should  be  impro- 
perly described,  or  any  error  or  mistatement  inserted  in 
that  particular,  such  error  should  not  vitiate  the  sale,  but 
the  vendors  or  purchasers  should  pay  or  allow  a  propor- 
tionate value,  according  to  the  average  of  the  whole  pur- 
chase-money, as  a  compensation  either  way.  There  is  a  wide 
distinction  between  a  sale  of  a  real  estate  by  a  mortgagee, 
and  the  sale  of  a  personal  chattel.  In  the  case  of  realty, 
it  must  be  admitted,  that  the  assignee  only  takes  the  sum 
secured  by  the  mortgage,  subject  to  redemption  by  the 
mortgagor,  who  has  also  an  equitable  claim  for  any  sums 
paid  to  the  mortgagee  in  reduction  of  principal  or  interest, 
as  the  case  may  happen;  but,  in  the  case  of  a  mortgage  of 
personalty,  where  a  day  is  fixed  for  the  repayment  of  the 
sum  advanced,  the  mortgagee  has  a  right,  both  at  law  and 
inequity,  to  sell,  and  to  satisfy  himself  out  of  the  proceeds 
of  the  sale.  In  Tucker  v.  Wilson  (a),  where  exchequer 
annuities  were  mortgaged,  and  the  day  appointed  for  pay- 
BMt&t  was  passed ;  it  was  held,  that  the  mortgagee  might 
at  once  proceed  to  a  sale,  and  repay  himself  principal  and 
interest  without  any  authority  from  the  mortgagory  and 
without  filing  a  bill  of  foreclosure.  So,  in  Lockwood  v. 
Ewer^  Lord  Chancellor  Hardwicke  drew  the  distinction, 
and  said  (£) — "  In  a  mortgage  of  land^  a  bill  of  foreclosure 
ought  to  be  brought,  but  on  a  mortgage  of  stock  it  is  not  ne- 
cessary;"  and  his  Lordship  refused  to  decree  a  redemption, 
asd  dismissed  the  bill  in  which  it  was  prayed.  So,  in  Kemp 
V.  Wesibrookg  his  Lordship  said  (c) — "  The  pawnee  of  stock 
is  not  bound  to  bring  a  bill  of  foreclosure  of  the  equity  of 
redemption  of  the  stock,  but  may  sell  it.*'  It  therefore  fol- 
lows, that  the  mortgagee  may  sell  without  the  concurrence  of 
the  pawnor,  or  mortgagor ;  and  in  Cazenove  v.  Prevost^  Mr. 
Justice  Hohroyd  laid  it  down  in  general  terms  {d) — ''  that, 
where  a  person  has  a  simple  lien  on  goods,  he  cannot  sell 
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and  dispose  of  them ;  but  if  he  has  a  special  property  in 
those  goods,  in  trust  for  another,  subject  to  a  claim  of  his 
own,  in  such  case  the  party  may  sell,  in  order  to  re- 
pay himself.**     Here,  therefore,  although  there  were  no 
power  of  sale,  the  vendors  were,  on  the  authority  of  those 
cases,  authorized  to  sell  the  policy,  and  to  make  a  good  ti- 
tle to  the  purchaser;  and,  although  the  conditions  state  the 
sale  to  be  under  a  power^  yet,  that  is  immaterial,  if  a  good 
and  sufficient  title  can  be  made  without  it.    But  a  deed  of 
conveyance  must  be  construed  according  to  the  intention 
of  the  parties ;  and  the  deed  of  18S2  refers  to,  and  recites, 
the  antecedent  deeds  of  1812  and  1813,  and  treats  them  as 
existing  securities ;  and  the  power  of  sale  in  the  second 
deed  was  merely  suspended  for  a  short  time,  vix*  between 
the  date  of  the  deed  of  1822,  and  the  day  therein  named 
for  payment  of  the  sum  thereby  secured.   It  is  quite  elear, 
that  the  mortgagee  did  not  mean  that  the  power  of  sale 
should  be  extinguished  by  the  mortgagor's  giving  a  fur- 
ther or  additional  security.     Both  deeds  are  equally  avait 
able,  and  the  one  is  as  high  a  security  as  the  other;  and  in 
Drake  v.  Mitchell,  Mr.  Justice  Le  Blanc  said  (a) — ''  The 
giving  of  another  security,  which,  in  itself  would  not  ope- 
rate as  an  extinguishment  of  the  original  one,    cannot 
operate  as  such  by  being  pursued  to  judgment,  unless  it 
produce  the  fruit  of  a  judgment;**  and,  it  was  consequent- 
ly decided  in  that  case,  that  an  action  on  a  covenant  for 
non-payment  of  money  might  be   maintained,   notwith* 
standing  a  promissory  note  was   given,    after  the  day 
covenanted  for  payment,  by  the  defendant  to  the  plain- 
tiff, '  in  payment  and  satisfaction  of  the  debt,*  and  oa 
which  judgment  had  been  recovered,  as  it  did  not  ap- 
pear that  the  note  was  accepted  as  well  as  given  in  satis- 
faction, or  that  it  had  actually  produced  satisfaction*    So, 
in  Kaye  v.  Waghom  (6),  it  was  held,  that  a  bond  given 
in  lieu  of  a  covenant  not  broken,  pursuant  to  a  simple 


{a)  3  East,  259. 


(6)  1  Taunt.  428. 
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agreement^  but  not  expressed  to  be  given,  will  not  dis- 
charge the  covenant.  Although  it  may  be  said,  that  as, 
by  the  last  deed,  it  was  agreed  that  the  interest  remaining 
due  should  be  considered  as  and  converted  into  principal, 
it  thereby  became  a  new  debt;  yet  there  can  be  no  ob- 
jection to  an  agreement  inter  partes,  that  such  interest 
shall  be  considered  principal,  and  thenceforth  carry  in- 
terest, for  it  would  be  injurious  to  the  mortgagor  to  es- 
taUiab  the  contrary,  as  it  would  remove  an  inducement  to 
the  mortgagee's  permitting  his  principal  to  remain:  and 
in  Brawn  v.  Barkham  (a),  such  an  agreement  was  fully 
recognised;  and  equity  now  considers  the  arrear  of  interest 
so  converted  into  principal  in  the  light  of  a  further  ad^ 
nance  (6);  although  in  Digby  v.  Craggs  (c).  Lord  Hefk* 
ley  determined,  that  a  prior  incumbrancer,  having  notice 
ofaubsequent  incumbrancers,  could  not  turn  the  arrears  of 
interest  into  principal,  as  against  such  subsequent  incum- 
brancers. As,  therefore,  the  power  of  sale  in  the  deed  of 
1813  was  merely  suspended  by  the  subsequent  deed  of 
1822,  the  concurrence  of  the  mortgagor  was  unnecessary; 
and,  as  the  policy  in  question  was  merely  a  personal  chattel, 
it  is  quite  clear  that  the  executors  of  the  mortgagee  had  a 
right  to  sell  it;  and,  by  the  fourth  condition,  the  assign- 
ment was  to  be  made  by  the  vendors  alone; — the  plain- 
tiff is  therefore  bound  to  complete  his  purchase,  and  can- 
not be  entitled  to  recover  back  the  sum  deposited  with  the 
defendant  at  the  time  of  the  sale. 


1829. 

CURLIKO 
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Lord  Chief  Justice  Tindal. — I  think  that  the  verdict 
taken  for  the  plaintiff  ought  to  stand  for  the  principal 
sum  sought  to  be  recovered,  vix.  3221,,  being  the  amount 
of  the  deposit  made  by  him  at  the  sale.  With  respect  to 
interest,  the  law  does  not  allow  it  in  such  a  case.  As  to 
the  plaintiff's  right  to  recover  the  principal  sum,  the  rule  is, 

(a)  1  Peere  Wins.  654.  (6)  Coote  on  Mortgage,  439. 

(c)  Ambler,  §12;  S.C,2  Eden's  Rep.  200. 
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that  where,  upon  the  sale  of  an  estatey  the  title  of  the 
vendor  is  so  questionable  as  to  excite  doubt  or  difficuhji 
or  to  render  it  probable  that  the  right  6(  the  purchaser 
may  become  a  matter  of  investigation  in  a  Court  of  eqai* 
tyi  a  Court  of  common  law  will  not  compel  the  vendee 
to  complete  the  purchase,  as  he  cannot  be  obliged  to 
accept  or  take  a  doubtful,  or  even  an  equitable  tide. 
The  particulars  of  sale  stated,  that  the  pohcies  would  hB 
sold  by  order  of  the  executors  of  a  deceased  niortgageei 
and  untier  a  power  of  sale.    It  was  therefore  incumbent 
on  the  vendors  to  have  shewn,  not  only  a  valid  and  sul^ 
sisting  power  of  sale,  but  that  their  right  to  sell  was  m* 
questionable  and  beyond  all  doubt.    Although  one  of  the 
Conditions  provides,  that,  "  if,  through  any  mbtake,  the 
policies  should  be  improperly  described,  or  any  error  or 
mistatement  be  inserted  in  this  particular,  such  error  or 
mistatement  shall  not  vitiate  the  sale   thereof^   but  the 
vendors  or  purchasers  shall  pay  or  allow  a  proportionate 
value,  according  to  the  average  of  the  whole  purchase- 
money,  as  a  compensation  either  way;** — yet,  that  cannot 
relate  to  the  right  or  title  of  the  vendors  to  sell,  but  onlj 
to  a  mis-description  of  the  policies.     The  question  then 
is,  whether  the  vendors  had  so  clear  a  power  to  sell  the 
policies  in  question,  that  no  reasonable  doubt  upon  the 
subject  could  be  entertained.     Supposing  the  power  of 
sale  in  the  deed  of  1813,  to  have  been  only  suspended  bj 
the  subsequent  deed  of  1 822,  there  may  be  very  con8ide^ 
able  doubt  as  to  what  extent  a  Court  of  equity  might  con- 
sider such  suspension  to  operate.     So,  it  is  extremely 
doubtful  whether  the  power  of  sale  given  by  the  second 
deed  was  not  annulled  or  extinguished  by  the  last.    It 
appears  to  me,  however,  to  be  enough  to  say,  that  in  this 
case  there  is  such  a  reasonable  degree  of  doubt,  as  to 
render  it  more  than  probable,  that  the  right  of  the  pm^ 
chaser  to  demand  the  benefit  he  expected  to  derive  under 
the  policy  might  be  disputed;   and  therefore  we  ought 
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not  to  compel  him  to  complete  his  purchasCi  or  to  accept 
a  doobCful  title. 

Bfr.  Justice  Park. — I  am  of  the  same  opinion.  It  has 
long  been  a  settled  and  invariable  rule^  that  a  purchaser  of 
a  real  estate  cannot  be  compelled  to  accept  a  doubtful 
tide;  and  we  ought  not  to  drive  parties  into  a  Court  of 
equity,  which  we  certainly  should  do  in  this  case,  if  we 
were  to  hold  that  the  plaintiff  was  not  entitled  to  recover 
hack  the  deposit  made  by  him  at  the  sale.  As  to  the 
claim  for  interest,  the  case  of  Cation  v.  Bre^g  (a)  establish- 
ed a  general  principle,  that,  upon  mere  simple  money  con- 
tracts, interest  is  not  allowable  by  law,  without  some 
agreement  for  it  expressed,  or  to  be  implied,  from  the  usage 
of  trade,  or  from  other  special  circumstances.  Although, 
ki  Farquhar  v.  Farley  (6),  it  was  held,  that  if  a  purchaser 
pay  a  deposit  to  an  auctioneer  at  the  time  of  sale,  in  part 
of  the  purchase-money,  and  bring  an  action  against  the 
latter  to  recover  it  back,  in  consequence  of  the  vendor's 
being  unable  to  make  a  good  title,  the  purchaser  is  en- 
titled to  interest  on  the  deposit  from  the  time  the  pur- 
chase should  have  been  completed,  and  that  he  might  re- 
cover it  from  the  vendor,  on  alleging  the  special  damage 
m  the  declaration :  yet,  in  the  subsequent  case  of  Lee  v. 
Mufm  (c),  where  the  purchaser  of  an  estate  deposited  part 
of  the  purchase-money  with  the  auctioneer  at  the  time  of 
srie,  which  was  to  remain  in  his  hands  until  the  vendor 
should  make  out  a  good  title,  in  an  action  to  recover  such 
deporit  from  the  auctioneer,  it  was  held,  that  he  was  not 
liable  for  interest,  aldiough  several  years  had  elapsed  from 
the  time  of  the  sale,  no  demand  having  been  made  on  Mm 
ibr  the  repayment  of  the  deposit;  and  Mr.  Justice  Dallas 
there  said  {d) — ''  It  has  been  decided,  in  many  cases,  that 
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(a)  15  Bast,  223. 
(6)  1  B.  Moore,  322. 


(c)  I  B.  Moore,  481. 
(rf)  Id.  491. 
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a  principal  is  liable  for  interest;  but  it  has  never  been  held, 
that  a  purchaser  is  entitled  to  recover  interest  from  an 
auctioneer  with  whom  money  has  been  deposited.  Still, 
however,  an  auctioneer  may  or  may  not  be  liable,  accord- 
ing to  the  nature  and  circumstances  of  the  case.  There 
is,  however,  a  wide  distinction  between  the  situation  of  a 
principal  and  an  auctioneor;  for  the  latter  merely  engages 
to  keep  the  money  safely  in  his  possession,  as  a  stake- 
holder, and,  if  the  auctioneer  should  fail,  the  purchaser 
has  a  remedy  against  the  principal.  Although  the  prin- 
cipal  is  liable  for  the  deposit,  still  the  auctioneer  is  only 
bound  to  retain  it;  and  his  liability,  therefore,  cannot 
attach  until  a  demand  be  made  on  him  for  its  repayment.* 
My  Lord  Chief  Justice  Gibbs,  my  brother  Burroughf  and 
myself,  concurred  in  that  case;  although,  for  the  rea- 
sons there  stated,  I  abstained  from  deciding  the  question 
as  to  the  general  liability  of  an  auctioneer  to  pay  interest 
on  a  deposit  made  by  a  purchaser,  on  failure  of  the  vendor 
to  make  out  a  good  title,  according  to  the  conditions  of  aide. 


Mr.  Justice  Burrouoh. — Unless  it  be  shewn  that  as 
auctioneer  has  made  some  use  of,  or  derived  a  benefit  £rom 
a  sum  deposited  with  him  by  a  purchaser,  the  latter  cannot 
be  entitled  to  interest.  With  respect  to  the  principal  sub 
deposited  by  the  plaintiff  with  the  defendant,  it  is  quite 
clear  that,  if  there  be  a  reasonable  doubt  as  to  the  validity 
or  sufficiency  of  the  vendor's  title,  a  Court  of  common  kv 
cannot  compel  a  purchaser  to  accept  it.  Here,  it  appears 
to  me,  that,  by  the  last  deed,  the  mortgagor  and  mortgagee 
not  only  entered  into  a  new  contract,  but  that  it  had  the 
effect  of  destroying  the  two  former  deeds.  A  further 
charge  was  created  by  the  deed  of  1822;  and  the  intereit 
remaining  unpaid  was  converted  into  principal,  and  the 
power  of  sale  was  altogether  omitted,  nor  was  any  refer- 
ence made  to  it  in  the  former  deed  of  1813.  I  am  therefore 
of  opinion,  not  only  that  the  terms  of  the  last  deed  raise 
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a  considerable  degree  of  doubt  and  nicety,  but  that  we 
ought  not  to  compel  the  plaintiff  to  complete  the  purchase^ 
as  it  does  not  appear  that  he  had  notice  of  the  existence 
of  either  of  those  deeds  at  the  time  of  the  sale.  The  condi< 
iion,  that,  if  the  policies  should  be  mis-described,  it  should 
Dot  Titiate  the  sale,  but  that  the  vendors  or  purchasers 
should  pay  or  allow  a  proportionate  value  as  a  compen- 
tttion,  does  not  appear  to  me  to  apply,  as  the  title  of  the 
vendors  is  matter  of  substance,  and  goes  to  the  root  of 
the  transaction,  and  cannot  be  considered  as  a  mis-descrip- 
tbn  of  the  policies  offered  for  sale. 
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Mr.  Justice  Gaselee  concurring — 

Judgment  for  the  plaintiff*. 


SiMONDS  and  Loder  r.  Hodgson.  Fridc^, 

July  3rd. 

1  His  was  an  action  of  assumpsit  on  a  policy  of  assur-  The  master  of  a 
ance.  The  first  count  of  the  declaration  stated,  that  "^^^ly^^^^^ 
heretofore,  to  wit,  on  the  29th  March,  1823,  in  parts  be-  «tniment  under 
yond  the  seas,  to  wit,  at  Copenhagen,  in  the  kingdom  of  himself,  the  ship, 
Demmark,  to  wit,  at  London,  one  William  Adams,  then  Jo*^*  for'the'^rr* 
and  there  beinir  commander  of  a  certain  schooner  briff,  payment  of 

**  °     money  advanc* 

called  the  Clarence,  of  Bristol,  in  Great  Britain,  accord-  ed  for  her  re- 
iog  to  the  custom  of  merchants,  made  his  certain  writing  ^^cent]  hot- 
chUgaiory  or  bottomry  bond,  sealed  with  the  seal  of  the  [^^]^5J^ 
said  WilUam  Adams,  which  said  writing  obligatory  the  after  his  arrival 
plaintiffs  now  bring  here  into  Court,  the  date  whereof  is  the  vessel/ 
the  same  day  and  year  aforesaid,  and  the  tenor  thereof  is  g^^°o  be'" 

as  IbBoWS:—  UaWe,  whether 

she  arrived  there 
or  not  The 
party  who  ad- 
vmoed  the  money  effected  an  insurance  on  the  ship  and  cargo,  and  his  interest  was  described  to 
be  Mi  ktUtmry,  firee  from  average  and  without  benefit  of  salvage : — Held,  that  this  was  not  a 
boctoniry  contract,  as  the  claim  of  the  lender  did  not  depend  upon  the  risk  or  perils  of  the 
voya^i,  as  the  veisel  was  to  be  liable  whether  she  arrived  at  London  or  not;  and  the  bond  and  in- 
terest bting  described  as  om  bottomry  in  the  declaration,  it  was  a  mis- description,  and  that  the 
amuer  ooold  not  recover. 


VOL.  Ill, 
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1829.  "  I,  the  underwritten  William  Adams,  commander  of 

SfMONDs       *^®  scliooner  brig  Clarence,  of  Bristol,  in  Great  Briiain, 

^'  burthen^  105  tons«  or  thereabouts^  now  lying  in  the  har- 

HODGSON.  . 

hour  of  Copenfiagen,  having,  on  my  passage  from  St. 
Petersburgh  to  Lofidon,  had  the  misfortune  to  run  the  said 
schooner  brig  on  shore  upon  Fosterborne  Reef; — Coast, 
Sweden,  where  she  received  considerable  damage,  and 
being  unable  to  proceed  in  that  state  on  her  voyage,  was 
compelled  to  put  into  this  port  to  discharge  and  repair  the 
damage: — To  pay  the  charges  and  expenses  attending  the 
said  repairs,  unloading  and  re-loading,  and  putting  the 
said  ship  in  a  state  to  proceed  on  her  voyage,  being  load- 
ed with  a  cargo  of  tallow,  &c.,  I  have  borrowed  and  re- 
ceived from  Messrs.  Belfour,  EUah,  Rainals,  ^  Co.,  of 
Elsineur,  the  sum  of  1,0771.  17 s.  9d.  sterling,  to  pay  for 
the  above-mentioned  repairs,  together  with  labourage,  com- 
missions, and  other  adherent  expenses,  proceeding  from 
the  said  misfortune,  without  which  having  been  paid  and 
done,  the  said  schooner  brig  Clarence  could  not  proceed 
on  her  destined  voyage  to  London,  and  having  received 
in  hand  the  above-mentioned  sum  of  1,077/.  17^.  9d. 
sterling,  which  sum,  with  the  due  and  ordinary  annual  rent 
of  the  same,  from  the  date  hereof  to  term  of  payment  after- 
mentioned,  I  bind  myself,  my  heirs,  administrators,  and 
assigns,  particularly  the  above-mentioned  schooner  brig 
Clarence,  together  with  all  the  apparel,  tackle,  boats,  and 
stores  of  every  kind,  belonging  to  the  said  schooner  brig; 
as  well  as  her  present  freight  and  cargo,  consisting  of  tal- 
low, lathwood,  &c. — thankfully  to  consent  and  pay  to  the 
said  Messrs.  Belfour,  EUah,  Rainals,  %  Co.,  aforesaid,  or 
their  attornies  or  assigns,  the  above-mentioned  sum  of 
1,077/.  17*.  9rf.  sterling,  with  12/.  per  cent,  bottomry 
premium,  all  postages,  and  reasonable  charges  attending 
recovering  the  same: — and  putting  aside  all  and  every  de- 
tention of  law,  arbitration,  or  reference,  I  do  further  here- 
by bind  myself,  the  said  schooner  brig  Clarence^  her 
freight  and  cargo  of  every  kind,  to  the  full  and  complete 
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ptyment  of  the  said  sum,  with  all  charges  ihcrcon,  in  eight         1829. 
€latfs  after  my  arrival  at  the  afore-mentioned  port  of  Lon-      ^iuo^% 
don.     And  I  do  hereby  make  liable  the  said  vessel^  her  "• 

Jreighi  and  cargo ^  whether  she  do  or  do  not  arrive  at  Hie 
above-mentioned  port  o/ London,  in  preference  to  all  other 
debts  or  claims ;  declaring  hereby,  that  the  said  vessel  is  at 
present  free  from  all  incumbrances  whatsoever;  and  that 
this  pledge  or  bottomry  has  now^  and  must  have  prefer- 
ence to  all  other  claims  and  charges,  in  any  shape  or  manner, 
until  such  sum  of  1,077/.  17*.  9d,  sterling,  with  I2l.per  cent, 
bottomry  premium,  making  together  1,207/.  4«.  8rf.  ster- 
ling,  with  lawful  interest,  and  all  charges,  are  duly  paid  in 
money  of  Great  Britain,  or  until  the  said  Messrs.  Belfour^ 
EUah,  Rainals,  ^  Co.,  of  Elsineur,  or  their  assigns,  have 
declared  themselves  in  writing,  fully  satisfied  with  the  se- 
curity given  for  such  payment/' — as  by  the  said  writing 
obligatory,  reference  being  thereunto  had,  fully  appears. 

The  plaintiffs  then  averred,  that  the  said  Messrs. 
Belfour,  EUah,  Rainals,  ^  Co.,  in  the  said  writing  obli- 
gatory mentioned,  did,  at  the  time  of  the  making  of  the  said 
writing  obligatory,  to  wit,  on  the  day  and  year  first  afore- 
said, at  London  aforesaid,  as  the  agents  of  and  on  account 
and  behalf,  and  at  the  request  of  the  plaintiffs,  lend  and 
advance  to  the  said  William  Adams  the  said  sum  of 
1077/.  17*.  9d.,  of  the  monies  of  them  the  plaintiffs,  on 
bottomry,  in  manner  and  for  the  purposes,  and  on  the  con- 
ditions in  the  said  writing  obligatory  specified : — and  that 
the  said  vmting  obligatory  was  made  and  executed  to  the 
said  Messrs.  Belfour,  Ellah,  Rainals,  %  Co.,  as  such 
agents  of  the  plaintiffs,  and  on  their  behalf,  and  for  their 
use  and  benefit;  whereof  the  said  William  Adams  then 
and  there  had  notice.      % 

The  plaintiffs  then  averred,  that,  afler  the  making  of 
the  said  writing  obligatory,  and  after  the  lending  and  ad- 
vancing of  the  said  sum  of  1,077/.  17*.  9d.,  to  wit,  on  the 
11  th  Aprils  182S,  aforesaid,  at  London  aforesaid,  the  plain- 

c  c  2 
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1829.         tiff  Simondsy  on  behalf  of  himself  and  Loder,  (the  other 
SiMONDs       plaintiff),  according  to  the  usage  and  custom  of  merchants, 
V.  caused  to  be  made  a  certain  writing  or  policy  of  assurance, 

containing  therein,  that  the  plaintiff  Simofuls,  as  well  in 
his  own  name,  as  for  and  in  the  name  and  names  of  all 
and  every  other  person  or  persons  to  whom  the  same  did, 
miglit,  or  should  appertain  in  part  or  in  all,  did  make  as- 
surance, and  cause  himself  and  them,  and  every  of  them, 
to  be  insured,  lost  or  not  lost,  at  and  from  Elsineur  to 
London,  upon  any  kind  of  goods  and  merchandises,  and 
also  upon  the  body,  tackle,  apparel,  &c.  &c.,  of  and  in  the 
good  ship  or  vessel  called  the  Clarence,  whereof  was  mas- 
ter, under  God  for  that  present  yoyage,  William  AdoMM^ 
or  whosoever  else  should  go  for  master  in  the  said  ship; 
beginning  the  adventure  upon  the  said  goods  and  mer- 
chandizes from  the  loading  thereof  aboard  the  said  ship, 
upon  the  said  ship,  &c. ;  and  so  should  continue  and  en- 
dure during  her  abode  there,  upon  the  said  ship,  &c., 
and  further,  until  the  said  ship,  with  all  her  ordnance, 
tackle,  apparel,  &c.,  and  goods  and  merchandizes  whatso- 
ever, should  be  arrived  at  London,  and  until  she  had 
moored  at  anchor  twenty-four  hours  in  good  safety;  and 
upon  the  goods  and  merchandizes,  until  the  same  should 
be  there  discharged  and  safely  landed.  And  it  should  be 
lawful  for  the  said  ship,  &c.,  in  that  voyage,  to  proceed  and 
sail  to,  and  touch  and  stay  at  any  ports  or  places  whatso- 
ever, without  prejudice  to  that  insurance; — the  said  ship» 
&c.,  goods  and  merchandizes,  &c.,  for  so  much  as  con- 
cerned the  assured,  by  agreement  between  the  assured 
and  assurers  in  that  policy,  were  and  should  be  valued 

at  £ ,  on  bottomry,  free  from  average^  and  wUM 

benefit  of  salvage : — touching  the  adventures  and  perib 
which  they  the  assurers  were  contented  to  bear,  and  did 
take  upon  them  in  that  voyage,  they  were  of  the  seas,  men 
of  war,  &c,  &c. ;  and  so  they  the  assurers  were  contented. 
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and  did  thereby  promise  and  bind  themselves,  each  one         1829. 
for  his  own  part,  their  heirs,  executors,  and  i^oods  to  the  " 

assured,  their  executors,  admmistrators,  and  assigns,  for  v, 

the  true  performance  of  the  premises,  confessing  them- 
selves  paid  the  consideration  due  unto  them  for  that  as- 
surance, by  the  assured,  at  and  after  the  rate  of  fifteen 
shillings  and  ninepence  per  cent, ; — as  by  the  said  writing  or 
policy  of  assurance,  reference  being  thereunto  had,  will 
more  fiilly  appear;  of  all  which  said  premises  the  defend- 
ant,  afterwards,  to  wit,  on  &c.  aforesaid,  at  London  afore- 
said, had  notice: — And  thereupon,  afterwards,  to  wit,  on 
&c.  aforesaid,  at  London  aforesaid,  in  consideration 
that  the  plaintifis,  at  the  special  instance  and  request  of 
the  defendant,  had  then  and  there  paid  to  him  a  large 
sum  of  money,  to  wit,  the  sum  of  1/.  11«.  6(/.,  as  a  pre- 
mium and  reward  for  the  assurance  of  200/.,  of  and  upon 
the  premises  in  the  said  poUcy  of  assurance  mentioned ; 
and  had  then  and  there  undertaken,  and  to  the  defend- 
ant faithfully  promised  to  perform  and  fulfil  all  things  in 
the  said  poUcy  contained,  on  the  part  and  behalf  of  the 
assured  to  be  done,  performed,  and  fulfilled ;  he,  the  de- 
fendant, undertook,  and  faithfully  promised  the  plaintiffs, 
that  he,  the  defendant,  woidd  become  and  be  an  assurer 
to  the  plaintiffs  for  the  said  sum  of  200/.,  of  and  upon  the 
premises  in  the  said  policy  mentioned,  and  would  perform 
all  things  in  the  said  policy  contained  on  his  part  and  be- 
half, as  such  assurer  of  the  said  sum  of  200/.,  to  be  per- 
formed and  fulfilled : — and  the  defendant  then  and  there 
became  an  assui-er  to  the  plaintifiTs,  and  duly  subscribed 
the  policy  as  such  assurer  as  aforesaid,  to  wit,  at  London 
aforesaid.  The  plaintiffs  then  averred,  that  the  said  ship 
or  vessel  in  the  said  policy  mentioned  was  the  same  ship 
or  vessel  in  the  said  writing  obligatory  mentioned ;  and 
that  the  said  sum  of  200/.  insured  by  the  said  policy  was 
by  way  of  insurance  of  part  of  the  said  sum  of  1207/.  4^. 
8c/.  in  the  said  writing  obligatory  mentioned,  and  not  any 
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1829.         Other  or  different  money;  and  that  the  said  bottomry  in 
the  said  policy  mentioned  was  the  same  bottomry  in  the 

SiMONDS  ... 

V,  said  writing  obligatory  mentioned ;  and  that  heretofore,  to 
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wit^  oh  the  day  and  year  last  aforesaid,  the  said  ship  or 
vessel,  with  her  said  cargo,  in  the  said  writing  obligatory 
mentioned,  in  the  prosecution  of  her  said  voyage  fhrni  St. 
Petersburgh  to  LondoUf  in  the  writing  obligatory  men- 
tioned, departed  and  set  sail  from  Copenhagen  aforesaid, 
and  in  the  course  of  that  voyage  arrived  at  EUineur,  in  the 
said  policy  mentioned ;  and  that  heretofore,  to  wit,  on  &c., 
the  said  ship  and  cargo  were  in  good  safety,  to  wit,  at  Eir 
sineur  therein  mentioned ;  and  that  the  plaintiffs,  at  the 
time  of  making  the  said  insurance,  and  continually  after- 
wards, until  and  at  the  time  of  the  loss  hereinafter  men- 
tioned, were  interested  in  the  said  bottomry  in  the  said 
policy  of  insurance  mentioned,  to  a  large  value  and  amount, 
to  wit,  to  the  value  and  amount  of  all  the  monies  by  them 
ever  insured  or  caused  to  be  insured  thereon ;  and  that  the 
said  policy  was  made  on  the  said  bottomry ^  to  and  for  die 
use  and  benefit  and  on  the  account  of  the  plaintiffs,  to 
wit,  at  London  aforesaid.    The  plaintiffs  then  averred, 
that,  afterwards,  to  wit,  on  &c.,  the  said  ship,  with  the 
said  cargo  on  board  thereof,  in  prosecution  of  her  said 
voyage  fi'om  St.  Petersburgh,  departed  and  set  sail  from 
Elsineur  aforesaid,  on  her  said  intended  voyage  in  the  said 
policy  mentioned,  and  afterwards,  and  whilst  she  was  pro- 
ceeding on  her  said  voyage,  and  before  she  arrived  at  Lon- 
don aforesaid,  to  wit,  on  &c.,  the  said  ship  or  vessel  was,  by 
and  through  the  force  of  stormy  and  tempestuous  weather, 
and  by  the  perils  and  dangers  of  the  seas,  wrecked,  strand- 
ed, driven  on  shore,  and  wholly  lost,  and  never  did  pro- 
ceed on  the  same  or  any  other  voyage,  and  never  did  a^ 
rive  at  London  aforesaid,  and  the  said  cargo  thereby  be- 
came and  was  spoiled,  damaged,  destroyed,  and  wholly 
lost;  and  the  said  freight,  also  in  the  said  writing  obliga- 
tory mentioned,  became  and  was,  by  reason  of  the  premi- 
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aes,  wholly  lost,  to  wit,  at  London   aforesaid;   whereof         1829. 
the  defendant  afterwards,  to  wit,  on  &c.,  there  had  no-       simondT 
tice : — By  reason  whereof,  the  defendant  then  and  there  be-  <*• 

eame  and  was  liable  to  pay,  and  ought  to  have  paid,  the 
said  sum  of  £002.,  so  by  him  insured  as  aforesaid,  accord- 
ing to  the  meaning  and  effect  of  the  said  writing  or  policy 
of  assurance,  and  of  his  said  promise  and  undertaking  so 
by  him  made  as  aforesaid,  to  wit,  at  London  aforesaid. 

To  this  were  added  counts  for  money  paid,  money  had 
and  received,  and  on* an  account  stated.  The  defendant 
demurred  generally  to  the  first  count,  and  the  plaintifft 
^Mnad  ill  demurrer. 

The  case  now  came  on  for  argument. 

Mr.  Serjeant  WUde,  in  support  of  the  demurrer. — The 
bond  set  out  in  the  declaration  is  not  a  bottomry  bond ; 
and  in  the  policy  the  interest  is  declared  to  be  on  bottom- 
ry. But  bottomry  is  a  contract  by  which  the  owner  of  a 
ship  borrows  money  to  enable  him  to  carry  on  the  voyage, 
and  pledges  the  keel  or  bottom  of  the  ship  as  a  security 
for  the  repayment;  and  tlie  principle  upon  which  bottomry 
is  allowed,  is,  that  the  lender  runs  the  risk  of  losing  his 
principal  and  interest,  and,  therefore,  that  it  is  not  usury  to 
take  more  than  the  legal  rate;  for,  if  the  ship  be  lost  before 
her  arrival  at  the  end  of  her  destined  voyage,  the  party  who 
makes  the  advance,  loses  the  whole  of  his  money.  The 
main  question  then  is,  whether  the  subject  matter  of  the  in- 
surance is  correctly  described  in  the  policy  and  declaration. 
It  is  evident  that  it  is  not,  because  the  bond  is  not  only  mis- 
described,  but  there  is  no  insurable  interest  unless  the  in- 
strument be,  in  terms,  a  bottomry  bond ;  and  it  does  not 
contain  the  requisite  ingredients  to  constitute  a  contract 
of  bottomry.  The  master  bound  himself  personally,  and 
the  schooner,  her  freight  and  cargo,  for  the  repayment  of 
the  sum  borrowed,  with  twelve  per  cent,  bottomry  premi« 
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1829.        uin»  within  eight  days  after  his  arrival  in  London;  and  be 
siMONDB       anight  have  proceeded  there  by  another  course,  or  by  a 
f-  different  ship ;  and  the  payment  did  not  depend  on  his  ar- 

rival in  the  brig  Clarence;  for,  although  she  might  have 
remained  at  Elsineur,  or  been  lost  on  the  homeward  yoy- 
age,  if  the  captain  had  arrived  in  London^  the  rights 
of  the  lenders  would  have  attached  at  the  expiration  of 
eight  days  from  the  time  of  his  arrival;  and  they  might 
claim  the  payment  of  the  sum  advanced,  and  ISiL  per  ceni. 
premium,  according  to  the  terms  and  stipulations  contaiiied 
in  the  bond.  The  subject  matter  of  insurance  must,  at  aU 
events,  be  described  with  a  reasonable  degree  of  certuntj 
in  the  declaration;  and,  here,  it  is  alleged  generally  as 
being  on  bottomry,  free  from  average,  and  without  benefit 
of  salvage ;  and,  by  the  terms  of  the  bond,  the  lenders  of  the 
money  were  to  have  the  security  of  the  ship»  freigbt,  and 
cargo,  whether  the  vessel  arrived  at  London  or  nd.  The 
premium  of  12L  per  cent,  was  excessive,  and  the  contingency 
small,  as  it  did  not  depend  on  the  risk  or  perils  of  the  voy* 
age,  or  the  arrival  of  the  ship  at  her  port  of  destination, 
but  merely  on  the  arrival  of  the  master  in  London.  The 
intention  of  the  parties  can  only  be  collected  from  the 
terms  of  the  contract,  and  by  which  the  sum  advanced 
was  not  put  in  hazard  on  the  bottom  of  the  vessel,  or  on 
her  safe  arrival  at  the  port  of  London. 

Mr.  Serjeant  Stephen^  contra. — It  must  be  admitted, 
that  the  principle  upon  which  bottomry  is  allowed,  is,  that 
the  lender  runs  the  risk  of  losing  his  principal  and  inters 
^st.  The  only  question  then  is — whether  the  bond  set 
out  in  the  declaration  can  be  considered  as  a  contract  for 
bottomry. — By  that  instrument,  the  master  bound  bim- 
self  to  pay  \2L  per  cent,  bottomry  premium^  and  declared, 
that  the  pledge  or  bottomry  must  have  preference  to  all 
other  claims,  until  the  sum  borrowed,  with  the  bottomry 
premium,  was  duly  paid  to  the  persons  who  made  the  ad- 
vance.   That,  therefore,  is  conclusive  to  shew  that  the 
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parties  intended  that  it  should  be  a  bottomry  contract;         1829. 
and  the  rate  of  premium  depended  entirely  upon  the  terms      "     " 
agreed  on  at  the  time  the  bond  was  given^  and  which  vary  v. 

according  to  the  nature  of  the  adventure.  But^  if  the  party 
advancing  the  money  be  subject  to  any  risk,  it  is  bottomry ; 
and  if  the  insurance  be  effected  on  bottomry,  it  is  imma- 
terial whether  it  be  declared  to  be  free  from  average,  and 
widiout  benefit  of  salvage.   Mr.  Justice  Blacksione  says  (a), 
— **  Bottomry  is  in  the  nature  of  a  mortgage  of  a  ship; 
when  the  owner  takes  up  money  to  enable  him  to  carry  on 
htt  voyage,  and  pledges  the  keel  or  bottom  of  the  ship, 
(partem  pro  totoj,  as  a  security  for  the  re-payment.    In 
which  case  it  is  understood,  that  if  the  ship  be  lost,  the 
lender  loses  also  his  whole  money ;  but,  if  it  returns  in  safe- 
ty,  then  he  shall  receive  back  his  principal,  and  also  the 
premium  or  interest  agreed  upon,  however  it  may  exceed 
the  l^^I  rate  of  interest**'    That  is  the  true  definition: 
bat  the  risks  to  which  the  lender  exposes  himself  may 
be  great  or  small;  but  they  are  generally  those  against 
which  underwriters  of  a  policy  undertake  to  indemnify  the 
assured.     But  this  case  falls  within  the  terms  of  the  pre- 
amble of  the  statute  6  Geo,  1,  c.  18,  in  which  it  is  recit- 
ed, ''  that  it  has  been  a  custom  or  usage,  in  this,  as  well  as 
in  other  nations,  for  merchants  or  traders,  who  adventure 
their  ships  and  merchandizes  at  sea,  to  borrow  money,  to 
be  repaid  upon  the  return  or  arrival  of  such  ships,  which 
kind  of  borrowing  is  commonly  called  taking  up  money  on 
bottomry,  in  which  cases,  the  lenders  run  a  risk  or  hazard, 
mare  or  less,  of  losing  their  principal;  and  are,  therefore, 
allowed  to  contract  for  such  interest  or  consideration-mo- 
ney, for  the  use  or  forbearance  of  the  principal,  as  can  be 
agreed  upon  between  the  borrowers  and  the  lenders ;  '*  and 
here,  according  to  the  terms  and  effect  of  the  bond,  the 
sum  advanced  was  to  be  repaid  on  the  arrival  of  the  ship 
at  London,  it  being  made  by  the  captain  as  such,  and  to 

(a)  2  «L  Com.  Vol.  2,  467- 


S94f  CASES  IN  TRINITY  TERM, 

1829.  whom  the  money  was  advanced  as  captain^  and  the  lend* 
SiMONDs  ^^^  certainly  ran  some  risk;  and  although  the  poUcy  con- 
„    ^*  tains  the  condition  free  from  average  and  without  benefit 
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of  salvage,  it  is  immaterial,  and  does  not  vitiate  the  poUcy. 
In  Busk  V.  Fearon  (a),  although,  in  the  introductory  part 
of  the  condition  of  a  respondentia  bond,  the  money  was 
stated  to  be  lent  on  goods,  yet  it  was  explained  in  the  sub* 
sequent  part,  and  shewn  to  be  only  a  pledge  for  the  par^ 
pose  of  salvage:  and  Lord  EUenborougk  said  (A)**-''  That 
the  contract  was  not  of  universal  nature  and  form,  but  de* 
pending  upon  the  particular  form  of  the  instnun^t,  varyw 
ing  in  different  countries."  Although,  in  Joyee  t.  WilKmm 
son,  Lord  Mansfield  said  (c) — '*  It  is  clear,  that,  by  the  law 
of  England,  there  is  neither  average  nor  salvage  upon  a  bot* 
tomry  bond ; "  yet  here,  the  bond  was  executed  in  Denmarif 
and  was  conformable  to  th^  law  of  that  country;  and  iq 
Walpoley.  Ewer  (c().  Lord  Kenyon  was  of  opinion,  that,  by 
the  law  of  Denmark,  lenders  upon  respondentia  are  liable 
to  average;  and  that  as  they  are  bound  to  contribute  ae^ 
cording  to  the  amount  of  their  interest,  the  insurer  must 
answer  to  them; — the  underwriters  being  bound  by  the  law 
of  the  country  to  which  the  contract  relates.     The  ordi- 
nances of  France  expressly  declare,  that  lenders  on  hot* 
tomry  shall  be  subject  to  general  or  gross  average,  in  the 
sune  manner  as  insurers  are  upon  policies  of  insurance.  The 
statute  19  Geo.  2,  c.  37,  allows  the  benefit  of  salvage  to  len- 
ders upon  ships  or  goods  going  to  or  from  the  East  Indies. 
In  Abbott  on  Shipping  {e)  there  is  a  form  of  a  bottomry  bill  or 
bond,  which  is  nearly  similar  in  terms  to  the  present ;  and,al« 
though  there  the  master  bound  himself  for  payment  of  the 
sum  advanced,  within  thirty  days  next  after  the  safe  arrival 
of  the  ship,  yet  the  condition  of  the  bond  in  this  case  is  to 
the  same  effect,  as  it  is  a  mere  substitution  of  the  master  for 
the  ship;  and  the  words,  "  nfier  my  arrival,'*  do  not  meaOi 

(«)  4  East,  319.  Edit  564. 

{b)  Id.  335.  {d)  lb.  565. 

(c)  Park    on   Insurance,  6th         («)  4  th  Edit.  Appendix,  No.  d. 
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the  personal  aniTal  of  the  master,  but  his  arrival  in  hia         1829. 
character  of  captain,  at  the  termination  of  the  voyage  in 
which  be  was  then  engaged ;  and,  even  if  it  depended  on  v. 

the  personal  arrival  of  the  captain  alone,  it  is  such  a  con- 
tingency as  to  place  the  money  of  the  lenders  at  hazard; 
and  any  degree  of  risk,  however  slight,  is  sufficient  to  ccm- 
stitute  a  contract  of  bottomry.  The  whole  of  the  instrument 
must  be  looked  at;  and  as  it  not  only  purports  to  be  a  bo^ 
tomry  contract,  but  the  parties  themselves  have  so  ex> 
pressed  it,  the  mere  personal  arrival  of  the  captain  is  not 
the  rational  construction  to  be  put  upon  it;  for,  he  con- 
tracted as  captain,  and  thereby  connected  himself  with  the 
vessel  and  her  consequent  arrival  at  her  destined  port;  and 
if  he  had  died  in  the  course  of  the  voyage,  and  the  ship  had 
got  safe  to  London,  it  is  quite  clear  that  the  lenders  would 
be  entitled  to  recover  on  the  bond.  The  interest,  there- 
fore«  is  not  only  an  insurable  interest,  but  is  properly  de- 
scribed as  an  interest  on  bottomry,  in  the  policy  and  de- 
claration. 

Mr.  Serjeant  Wilde,  in  reply. — In  order  to  constitute 
a  contract  of  bottomry,  the  advance  must  be  made  on  the 
keel  or  bottom  of  the  ship,  and  the  re*payment  can  only 
depend  upon  her  safe  arrival  at  the  destined  port,  as  the 
lender  sustains  all  the  hazard  of  the  voyage.  Mr.  Justice 
Park,  in  his  valuable  treatise  on  insurance,  says  (a) — *^  The 
true  principle,  upon  which  the  lender  shall  be  paid  his  prin- 
cipal, and  the  stipulated  interest  due  upon  it  is  allowed,  is 
not  merely  the  great  profit  and  convenience  of  trade,  but  the 
risk  which  the  lender  runs  of  losing  both  principal  and  in- 
terest, for  he  runs  the  contingency  of  winds,  seas,  and  ene- 
mies. It  is,  therefore,  of  the  essence  of  a  contract  of  bot- 
tomry, that  the  lender  runs  the  risk  of  the  voyage,  and 
that  both  principal  and  interest  be  at  hazard.     Here,  the 

(a)  6th  Edit.  558. 
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1829.        lenders  did  not  run  the  risk  of  the  voyage;  for,  if  the  mas* 
Simon  *®^  arrived  in  London^  the  bond  might  be  enforced,  whe- 

V.  ther  the  ship  arrived  there  or  not.     The  nature  and  qua- 

lity of  the  instrument  must  be  looked  at ;  and  as  it  is  not  a 
bottomry  bond  in  substance  or  in  terms,  it  is  mis-described 
as  such  in  the  declaration ;  so  is  the  subject  matter  of  the 
insurance:  and  the  statute  19  Geo.  2,  c.  37,  is  confined  to 
ships  bound  to  or  from  the  East  Indies,  and,  therefore, 
cannot  apply  to  an  ordinary  contract  of  bottomry.  The 
form  of  the  bottomry  bill,  in  the  Appendix  to  AbboU  on 
Shipping,  applies  to  an  East  India  voyage,  viz.  from  Bef^ 
gal  to  London,  and  the  sum  advanced  was  to  be  repaid 
on  the  scffe  arrival  of  the  ship;  but  here,  if  the  ves- 
sel had  been  sold  at  Elsineur,  or  had  been  lost  on  her 
voyage,  if  the  captain  arrived  in  London,  the  lenders 
might  call  for  repayment  of  the  sum  advanced,  with  twelve 
per  cent,  premium ;  the  contract  is  void,  as  it  was  a  mere 
cover  for  usury.  Although  the  case  of  Walpole  v.  Ewer 
has  been  relied  on,  to  shew,  that,  by  the  law  of  Denmark, 
where  the  bond  in  question  was  made  and  executed,  lend- 
ers upon  bottomry  are  liable  to  average;  yet,  in  Power  v* 
Whiimore  (a),  it  was  held,  that  the  question  as  to  what 
shall  be  a  general  average  within  the  meaning  of  a  policy, 
must  be  decided  by  ascertaining  what  is  accounted  such 
by  the  law  of  this  country ;  unless  it  can  be  shewn,  that,  at 
the  place  where  the  adventure  is  to  determine,  and  where, 
therefore,  a  general  average  would  be  demandable,  it  is 
the  known  and  invariable  usage  of  merchants  to  treat 
losses  as  the  subjects  of  general  average,  which,  by  the 
laws  of  England,  are  not  so. 

Lord  Chief  Justice  Tindal. — I  think  that  the  defend- 
ant is  entitled  to  judgment.  When  he  underwrote  the  po- 
licy,  he  entered  into  a  contract  in  which  the  interest  of  the 

(</)  4Mau.&Selw.  Nl. 
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assiired  was  described  to  be  an  interest  an  bottomry t  free         1829. 
from  averaire  and  without  benefit  of  salvaire.     He  there-      \    ^ 
fore  naturally  expected  that  it  would  be  what  is  ordinarily  v. 

termed  bottomry  interest^  free  from  average ;  but  the  pre- 
mium payable  on  the  sum  advanced  is  falsely  described  as 
bottomry  premium  in  the  bond;  neither  was  the  plaintiffs* 
interest  in  the  subject  matter  of  the  insurance  an  interest 
on  bottomry.  The  bond,  therefore,  and  the  insurable  in- 
terest^ are  mis-described  in  the  declaration ;  for  the  instru- 
ment varies  from  a  bottomry  contract  in  this  most  essential 
particular,  viz.  that  the  claim  of  the  lenders  of  the  money 
does  not  depend  upon  the  risk  or  perils  of  the  voyage,  as 
the  vessel,  freight,  and  cargo  were  to  be  liable,  whether 
she  arrived  at  London  or  not.  This,  therefore,  is  not  an 
ordinary  bottomry  contract,  and  is  improperly  described 
as  such  in  the  declaration. 

Mr.  Justice  Park. — In  Glover  v.  Black  (a),  it  was  decid- 
ed^ after  full  and  mature  consideration,  that  although  bot- 
tomry may  be  the  subject  of  insurance,  it  must  be  particular- 
ly mentioned  and  specified  in  the  policy,  and  expressed  to  be 
bottomry  interest;  for  that,  under  a  general  insurance  on 
goods,  the  party  insured  cannot  recover  money  lent  on  bot- 
tomry. Here,  the  interest  of  the  assured  is  described  to  be  on 
bottomry,  free  from  average,  and  without  benefit  of  salvage ; 
and  the  underwriter  must  have  considered  that  he  was  in- 
suring on  bottomry  in  the  ordinary  sense  of  the  word.  But 
when  the  bond  is  looked  at,  it  is  quite  clear,  that  it  is  not 
a  contract  for  bottomry  or  respondentia^  for  the  reasons  as- 
signed by  my  Lord  Chief  Justice.  With  respect  to  the 
condition  as  to  general  average,  when  the  case  of  Walpole 
V.  Ewer  was  decided,  Lord  Kenyan  was  new  in  his  office. 
Besides,  it  is  but  a  mere  liisi  Prius  decision;  and  in  NeW' 
man  v.   Cazalet  (6),  Mr.  Justice  BuUer  seems  to  have 

(a)  3  Burr.  1394.  (6)  Park  on  Insurance,  566,  n. 
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SiMONDs  yo«j  and  relied  upon  theusage  which  was  proved;  for  he  said, 
,   f*  that,  but  for  the  usage,  the  plaintiff  would  have  failed  on  the 

Hodgson. 

general  law;  and  that  learned  Judge  had  a  full  knowledge 
of  insurance  law,  as  he  was  brought  up  at  the  feet  of  Lord 
Mansfield,  from  whom  the  first  principles  of  that  branch 
of  our  jurisprudence  emanated ;  and  in  Power  v.  Whit- 
more,  Mr.  Abbott,  now  Lord  Tenterden,  in  the  course  of 
his  argument,  insisted,  that  the  insurance  being  to  a  foreign 
country,  t>iz.  Spain,  the  underwriter  was  bound  by  the  law 
of  the  country  to  which  the  contract  relates;  that  is,  to  m- 
denmify  the  assured^  if  he  is  obliged  by  the  law  of  that 
country  to  contribute  to  a  general  average;  and  he  relied 
on  Walpole  v.  Ewer,  and  Newman  v.  Cazalet;  yet  Lord 
EUenborough,  in  delivering  the  judgment  of  the  Court,  af* 
ter  time  taken  for  consideration,  said,  that  the  contract 
must  be  governed,  in  point  of  construction,  by  the  law  of 
England^  where  it  was  framed,  unless  the  parties  are  to  be 
understood  as  having  contracted  on  the  foot  of  some  other 
known  general  usage  amongst  merchants  relative  to  the 
same  subject,  and  shewn  to  have  obtained  in  the  country 
where,  by  the  terms  of  the  contract,  the  adventure  is  made 
to  determine,  viz.  Lisbon;  and  where  a  general  average 
(if  such  should  under  the  events  of  the  voyage  be  claimed) 
would  of  course  come  to  be  demandable."  Although  his 
Lordship  did  not  advert  to  Walpole  v.  Ewer,  in  terms,  yet 
it  was  referred  to  in  the  course  of  the  argument,  and  the 
general  rule  there  laid  down  by  Lord  Kenyon,  qualified, 
and  which  was  before  doubted  bv  Mr.  Justice  Buller  in 
Newman  v.  Cazalet, 

Mr.  Justice  BuRROUOH. — I  am  clearly  of  opinion,  that 
the  captain  had  no  authority  to  borrow  money  on  the 
terms  mentioned  in  the  bond,  and  that  the  instrument 
is  void  on  the  face  of  it,  as  it  was  neither  a  bottomry 
nor  a  respondentia  contract,  as  it  did  not  depend  on  the 
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safe  arrival  of  the  vessel  insured  at  her  port  of  destina  - 
tion. 

Mr.  Justice  Gaselee  concurring — 

Judgment  for  the  defendant. 


Simon D8 

V. 

Hodgson. 


Ann  Hetherington  v.  William  Graham.  Mv^tV 

J.  HIS  was  a  writ  of  dower.     The  demandant,  Ann  He-  If  a  woman 
therington,  widow,  in  her  count,  demanded  against  the  te-  ^^^^  ^*J,  ^^ 
nant^  the  third  part  of  certain  messuages,  &c.,  as  the  dower  **^"  ^|;*«  ^*"» 
of  the  demandant^  of  the  endowment  of  her  late  husband,  n^et  in  adui- 
deceaaed,  whereof  she  hath  nothing,  &c.  Plea  in  bar,  that  her  claim  to 
the  demandant  ought  not  to  have  dower,  because  she,  in  ****A*pica  in  bar 
the  life*time  of  her  late  husband,  and  during  her  coverture  to  a  writ  of  dow- 
withj  and  whilst  she  was  his  wife,  voluntarily,  and  of  her  habet,  alleged, 
own  accord,  left  her  husband,   and  from  thence,  until,  dunng^erco- 
and  at  the  time  of  his  death,  voluntarily,  and  of  her  own  ^^i^'^'ft  h""" 
accord,  lived  away  from  him,  and  during  her  coverture  husband,  and, 
with  her  said  husband,  continually,  until  the  death  of  one  tent  jived  away 
William  Coulson,  of  her  own  accord,  and  without  the  licence  aX'iter^Jitii 
or  consent,  and  against  the  will  of  her  husband,  lived  away   "^- ^:  •~^^'.^' 

'  o  ...  sufficient,  wiih- 

from  her  said  husband  in  adultery  with  the  said   William  out  alleging  that 

Coulstm,    The  tenant  also  alleged,  that  the  husband  was  c.  wuiiiigiy, 

not,  at  any  time  after  the  demandant  left  his  house,  or.ajfter  JJ"j|  b^en'^^on. 

she  lived  from  him  in  adultery  with  the  said  William  CouU  ^'^^^^^  of  adui- 

tery. 

foff,  voluntarily  or  in  any  manner  reconciled  to  her.     And 
this  &c.,  wherefore,  &c. 

Replication — That  although  true  it  was,  that  the  demand- 
ant voluntarily,  and  of  her  own  accord,  left  her  husband, 
yet  that  she  left  him  with  his  licence  and  consent  for  that 
puqpose  granted,  and  separated  and  parted  from  him;  and 
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that  such  separation  continued  with  their  mutual  consent, 
until  the  death  of  the  husband ;  and,  that  if  any  act  of 
adultery  took  place,  the  same  took  place  after  such  sepa- 
ration and  parting  from  her  husband,  and  during  the  time 
of  such  separation  by  such  their  mutual  consent. 

Rejoinder — That  the  demandant,  in  the  life-time  of  her 
husband,  and  during  her  coverture  with  him,  voluntarily, 
and  of  her  own  accord,  left  him;  and,  without  his  licence 
or  consent,  lived  away  from  him  in  adultery  with  the  said 
William  Coulson. 

To  this  rejoinder  the  demandant  demurred  generally, 
and  the  tenant  joined  in  demurrer* 


Mr.  Serjeant  Wilde,  in  support  of  the  demurrer. — ^The 
question  is — whether  the  facts  alleged  by  the  tenant,  in 
his  plea  in  bar,  are  a  sufficient  answer  to  the  demandant's 
claim  of  dower.  This  will  depend  on  the  construction  of 
the  statute  of  Westminster  the  2nd  (13  Edw.  1,  c*  34)  (a). 
Previously  to  that  statute,  the  adultery  of  the  wife,  beiag 
an  offence  of  ecclesiastical  cognizance  only,  was  no  forfeit- 
ure of  dower  at  common  law.  It  is  difficult  to  ascertain 
the  principle  on  which  the  statute  was  founded,  for,  if  the 
wife  commit  adultery  with  the  consent  of  her  husband, 
her  dower  is  forfeited,  yet  a  reconciliation  by  the  husband 
restores  the  right.  In  Fitzherbert's  Natura  Brevium,  it 
is  said  (6),  "  if  the  wife  do  elope  from  her  husband,  and 
remain  with  the  adulterer,  she  shall  lose  her  dower;  bat 
if  she  remain  in  adultery  upon  the  husband's  lands  or  te» 


(a)  By  which  it  is  provided, 
that,  **  if  a  wife  willingly  leave  her 
husband,  and  go  away,  and  conti- 
nue with  her  advouterer,  she  shall 
be  barred  for  ever  of  action  to 
demand  her  dower,  that  she  ought 
to  have  of  her  husband's  lands,  if 


she  be  convict  thereupon;  except 
that  her  husband  willingly,  and 
^vithout  coercion  of  the  diurch, 
reconcile  her,  and  suffer  ber  to 
dwell  with  him ;  in  which  case  she 
shall  be  restored  to  ber  action." 
(6)  150,  8th  Edit.  Quarto,  352. 
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nements,  sbe  shall  have  dower,  because  %he  same  is  not 
an  elopement ;  and  the  First  Institute  {a),  and  Perkins  {b)^ 
are  referred  to  as  authorities  in  support  of  that  position^ 
Lord  Coke  says  (c),  *'  if  the  wife  elope  from  her  husband, 
that  is,  if  the  wife  leave  her  husband,  and  goeth  away  and 
tarrieth  with  her  adulterer,  she  shall  lose  her  dower  until 
her  husband  wiUingly,  without  coercion  ccclesiasticali  be 
reooncOed  unto  her  an4  permit  her  to  cohabit  with  him; 
mi  if  she  goeth  wUUngly  with  or  to  the  avowtrer,  this  is 
K  departure  and  tarrying,^  albeit  she  remaineth  not  contin- 
ually with  the  ^vowtrer***  The  statute  therefore  requires 
additional  circumstances  to  those  stated  in  the  plea,  to  de- 
prive the  wife  of  her  claim  to  dower,  viz.  that  she  went 
away  with  her  adulterer  wUUngly^  and  that  she  coit- 
imued or  tarried  with  him;  and  here,  it  is  merely  alleged, 
that  the  demandant  voluntarily  left  her  husband,  and  liv- 
ed away  from  him ;  but  it  does  not  appear  that  she  left 
mih  Coulson,  or  that  she  had  committed  adultery  af  the 
time  she  quitted  her  husband ;  and  if  she  did  not  leave 
wHh  the  adulterer,  but  left  her  husband  with  his  assent, 
SttbtM^quent  adultery  would  not  of  itself  occasion  a  forfeit- 
ure of  dower;  and  the  demandant  has  alleged  in  her  repli- 
cation^ that  if  any  act  of  adultery  took  place,  it  was  after 
the  separation  from  her  husband,  and  during  the  period 
of  such  separation  by  their  mutual  consent.  In  Viner's 
Abridgment^  it  is  said  (c/),  ''  if  the  wife  elope  from  her 
husband  with  another  man,  and  continues  in  adultery  with 
hkn,  without  being  reconciled  to  her  husband,  she  shall 
lose  her  dower.  The  same  law,  if  she  elope  with  the 
0dulierer,  and  is  not  reconciled,  though  she  does  not  stay 
with  the  adulterer.  So,  if  she  be  reconciled  to  her  hus- 
band by  the  coercion  of  the  holy  church.     So,  if  the  wife 


1829. 


Hetuerimo* 

TON 
V. 

Graham. 


(a)  32,  b. 

(6)  170,  D. 

(c)  Co.  Lit.  32, 1). 

VOL.  III. 


(rf)  Tit.  DouHsr,  P.  Vol.  9,  page 
240. 
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elope  with  her  good  will,  and  stays  with  the  adulteier 
against  her  will,  she  shall  lose  her  dower.  Bat  if  she  be 
ravished,  and  stays  with  the  adulterer  against  her  will,  or 
if,  after  elopement,  she  be  reconciled  to  her  husband,  of 
his  free  will,  without  coercion  of  church,  she  shall  haye 
her  dower."  But  there  is  no  case  where  the  wife  has  for- 
feited her  dower,  unless  she  has  left  her  husband^s  boiiae 
wiliingly,  and  with  the  adulterer.  In  Haworih  v.  Her* 
bert  (a),  the  plea  stated  that  the  wife,  of  her  own  accord, 
left  her  husband,  and  went  away  from  him  with  one  ilf<a#- 
ihew  Rochley^  and  continued  with  him  in  adultery.  In 
RastelTs  Entries  {b),  where  the  elopement  of  the  wife  was 
pleaded  in  bar,  it  was  alleged,  that  she  sponte  \th  her 
husband  with  the  adulterer.  The  same  form  of  plea  is  to 
be  found  in  RobinsorCe  Entries  (c),  and  in  the  lAber  Ith 
trationum  (d);  but,  as  the  statute  creates  a  forfeiture  of 
dower,  it  must  receive  a  strict  construction;  and  therelbiei 
in  Kent  t.  Whitby  (e),  where  an  Irish  statute  (6  Jhrne^ 
enacted,  that,  if  a  woman,  by  subtle  means,  jMrevai)  on  the  aott 
and  heir  of  any  person  having  lands  or  personal  estate  of  a 
certain  value  to  marry  her,  she  is  rendered  ilN^pable  of  de* 
manding  any  dower  out  of  the  estate  of  her  husbimd ;  and  the 
statute  being  pleaded  to  a  writ  of  dower — it  was  held,  that 
the  Jury  must  expressly  find  that  subtle  means  were  used, 
for  that  they  were  not  to  be  presumed  from  the  circumstan* 
ces  of  the  marriage  being  private,  without  the  fttfaer*s 
consent.  Lastly,  the  wife  cannot  be  barred  from  claim- 
ing her  dower,  unless  she  has  eloped  with  the  adulterer^ 
and  be  convict  thereupon.  It  is  the  duty  of  the  husband, 
on  his  wife*s  leaving  him,  to  make  immediate  inquiry,  aad^ 
if  he  find  her  with  the  adulterer,  to  cause  her  to  be  pro- 
ceeded against  in  the  Spiritual  Court,  and  the  conviction  ts 
be  recorded;  and   although  Lord  Coke,  in  treating  of 


(a)  2  Dyer,  106,  b. 
{b)  230,  8.  9. 
(c)  260. 


(d)  Fol.  20. 

(e)  4  Brown's  Pari.  Gas.  362. 
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thb  bmcb  of  the  statute^  oaiU  to  notice  the  words, 
Jt  super  hoe  amvincaiur,  and  states  (a),  that  if  the 
wife  goetb  away  with  her  husband's  agreement  and  con- 
sent with  A.  B.p  i£  after  A.  jBL  commit  adultery  with 
her,  and  she  remain  with  him  without  reconciliation, 
she  shall  be  barred  of  her  dower;  yet  here,  the  plea  does 
nd  allege  that  the  demandant  left  with  Caulion,  or  that 
sW  had  eofluntcted  adjiltery  before  she  quitted  her  hufr- 
baad'b  house. 


1829. 


Hetuerino- 

TOX 

V. 
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•  Mr*  Serjeant  Jones,  comtra. — The  plea  in  question  is  a 
good  plea  in  bar  to  the  demandant's  claim  to  dower.  The 
stalnte  of  Wesitmnsier  2nd,  c.  34,  expressly  enacts,  that 
if  a  wife  willingly  leave  her  husband,  and  go  away  with  an 
adulterer,  she  shall  lose  her  dower,  unless  her  husband 
be  vohintarily  reconciled  to  her,  in  which  case  she  shall  be 
restored  to  her  action.  The  question  then  is — whether 
die  demmdant,  having  separated  from  her  husband  by 
nrntnal  consult,  previoudy  to  her  cohabitation  with  Coul* 
samt  *b^  ^  tliereby  debarred  of  her  claim  to  dower.  The 
sepantioa  of  the  wife  from  the  husband  is  a  mere  matter 
of  £ict,  and  is  stated  in  die  most  general  terms  in  the  re- 
fttfta^tnn.  It  docs  not  appear,  whether  the  separation  took 
{daee  by  a  decree  of  the  Ecclesiastical  Court,  or  by  deed, 
or  iriieiher  it  was  for  the  lives  of  the  parties,  or  for  a  term ; 
and  it  might  have  been  for  one  day  only.  The  statute  in 
question  contains  five  branches,  the  three  first  of  which 
relate  to  ravishment  of  women  by  force;  and.  Lord  Co^e, 
in  commenting  upon  the  fourth,  and  on  which  the  present 
question  faises,says  (A) — ^^' Albeit,  the  words  of  this  branch 
be  in  the  conjunctive,  yet  if  the  woman  be  taken  away  not 
qiKmIe,  but  against  her  wiU,  and  after  consent,  and  remain 
with  the  adulterer  without  being  reconciled,  &c«  she  shall 
lose  her  dower;  for  the  cause  of  the  bar  of  her  dower  is 


{a)  2ii<l  liMlit.  435. 


(6)  Ibid. 
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not  the  manner  of  the  going  away,  but  the  remaining  with 
the  adulterer  in  avowtry,  without  reconciliation,  that  is  the 
bar  of  the  dower."  Although  the  words  of  the  statute 
are,  Si  sponte  reliquerit  virum  suum,  ei  abterit^  et  moreiur 
cum  aduliero^  yet  the  sum  and  substance  of  the  offence  is 
the  adulterous  cohabitation ;  and  Lord  Coke,  in  comment- 
ing on  the  words,  '•  moreiur  cum  adultero,^  says  (jb) — "  Al- 
beit, the  wife  doth  not  continually  ]:emain  in  adultery  with 
the  adulterer,  yet  if  she  be  with  him  and  commit  adultery, 
it  is  a  tarrying  within  the  statute: — also,  if  she  once  remain 
with  the  adulterer  in  avowtry,  and  after  he  keepeth  her 
against  her  will;  or  if  the  avowterer  turn  her  away,  yet  she 
shall  be  said  morari  cumadultero,Vf\th\n  the  statute.**  Whe- 
ther, therefore,  she  remain  with  the  adulterer  or  not,  or  he 
keep  her  against  her  will,  if  she  elope  with  him,  she  for- 
feits her  right  to  dower,  unless  she  be  afterwards  recon- 
ciled to  her  husband;  and  Lord  Coke  expressly  says, 
that  the  remaining  with  the  adulterer  in  avowtry,  without 
reconciliation  to  her  husband,  is  a  bar  of  dower ;  and  he 
quotes  PayneVs  case,  where  a  man  by  deed  granted  his 
wife  with  her  goods  to  another,  by  force  of  which  the 
wife  eloped  and  lived  with  the  grantee  afterwards,  during 
the  life-time  of  her  husband;  and  it  was  held,  that  she 
should,  notwithstanding,  lose  her  dower,  because  she  lived 
in  adultery  with  the  grantee,  although  she  married  him  aif- 
ter  her  husband's  death.  There,  the  manor  out  of  which 
the  wife  demanded  her  dowry,  being  in  the  seisin  of  the 
King,  the  Attorney-General  pleaded  in  bar,  that  she  ought 
not  to  be  endowed,  because  she  left  her  husband  in  his  life- 
time, and  lived  as  an  adulteress  with  Sir  WilUmn  Paynel, 
without  alleging  that  she  left  with  him.  In  Coot  ▼.  Ber^ 
tf/{a),  where  the  elopement  of  the  wife  was  pleaded  in  bar 
to  a  writ  of  dower,  and  she  replied  that  her  husband  had 
bargained  and  sold  her  to  the  adulterer,  the  replication  nils 


(a)  2nd  Instit.  436. 


(6)  12  Mod.  252. 
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held  bad.  The  mere  separation  of  man  and  wife  may  airbe 
from  a  variety  of  causes,  or  its  existence  may  be  of  short 
duration;  but  the  principle  on  which  the  forfeiture  of 
dower  attaches,  by  the  statute  of  WeMtminsier  the  2nd, 
is,  the  protection  of  public  morals,  and  the  punishment  of 
the  delinquency  of  the  wife;  and  the  concurrence  or  con- 
junction of  the  three  acts  enumerated  in  the  statute,  rf«. 
the  wife's  mllingly  leaving  her  husband  with  the  adulter- 
er, and  remaining  with  him,  are  not  necessary  in  order  to 
bar  the  wife  of  her  right  to  dower.  In  Govier  v.  Uan^ 
€Ock  (a),  it  was  held,  that  a  husband  is  not  bound  to  re- 
ceive or  to  support  his  wife  after  she  had  committed 
adultery,  although  he  had  before  committed  adultery  him- 
self, and  turned  her  out  of  doors  without  any  imputatioa 
on  her  conduct;  and  Lord  Kenyan  said — ''That  though 
ike  precise  case  did  not  appear  to  have  been  controverted 
before,  it  must  be  governed  by  the  same  principle  on 
which  it  had  been  determined  that  the  husband  is  not 
liable  in  cases  where  the  wife  goes  away  with  an  adulter- 
er. That  this  was  not  a  modern  rule,  but  was  mentioned 
by  LfOrd  Coke  {b) — "  That  if  a  wife  go  away  with  an  adul- 
terer she  loses  her  dower. **  Although,  therefore,  the 
-law  would  protect  an  innocent  woman,  if  turned  out  of 
doors  by  her  husband,  yet  it  withdraws  such  protection  if 
she  afterwards  commit  adultery.  And  in  Chambers  v.  Caul- 
field{c),  where  husband  and  wife  entered  into  a  deed,  with 
a  provision,  that,  in  a  certain  event,  and  upon  the  consent 
of  trustees,  the  wife  should  be  permitted  to  live  separate, 
and  she  did  so,  but  without  the  consent  of  the  trustees, 
and  afterwards  committed  adultery,  it  was  held  that 
the  husband  might  sue  the  adulterer  in  an  action  for  cri- 
minal conversation.  With  respect  to  the  words  in  the 
statute,  "  if  she  be  convict  thereupon,"  it  has  no  where 
been  said,  that  the  wife  must  be  convicted  by  a  sentence 
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(a)  6  Term  Rep.  603.         (b)  Co.  Lit.  32  a. 


(c)  6  East,  244. 
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or  decree  of  the  Spirituid  Court  These  words  jsutst  be 
taken  to  apply  to  the  fiodmg  of  the  &ct  of  adultery,  which 
may  be  done  by  the  inquiry  of  the  huabaadt  or  may  be 
raised  on  the  <aoe  of  the  record  by  a  plea  in  bfti^— «ii4 
there  is  no  entry  in  any  of  the  old  books,  where  Miy  oob« 
Tiction  of  the  wife  has  been  alleged,  nor  was  it  consideved 
as  necessary  by  Lord  Coief  and  no  ceaunentatoron  tiiis 
branch  of  the  statute  has  made  any  allusion  to  it. 


Mr,  Serjeant  H^ilde  in  reply* — A  single  act  of  adultery 
will  not  create  a  forfeiture  of  dower,  either  by  the  words 
of  tho  statute  or  Uie  construction  which  has  been  put 
upon  it  by  Lord  Coke  and  other  comnentators.  The 
words  are,  '*  uxor  H  sponie  reli^pterii  virmm  nmmJ*  She 
must  therefore  go  wUUnghf  with  the  adulterer,  and  her 
consent  overrides  the  whole  of  the  sentence;  and  althoii^ 
Lord  Coke  sa]rs,  **  that  if  she  does  not  remain  with  tba 
adulterer,  or,  hating  once  comimtted  adultery,  he  keeps 
her  Against  her  will,  she  shall  be  said  siorari  cum  adults 
rOf  within  the  meaning  of  the  act ;  yet  be  quotes  no 
thority  in  support  of  that  doctrine.  Although  it  has 
said,  that  the  object  of  the  statute  was  to  protect  public 
morals,  yet  it  appears,  that  if  the  husband  consent  to  i»- 
ceive  his  wife  back  again,  or  a  reconciliation  be  eflEectad 
between  them,  although  she  had  committed  adultery,  she 
woukl  not  forfeit  her  right  to  dower.  So,  if  the  husband 
grant  his  wife  with  her  goods,  she  will  not  lose  her  dower. 
But,  the  material  fact  to  be  alleged  and  prored  in  this 
case  is,  that  the  demandant  left  her  husband  loiM  ike 
aduUereTt  and  that  is  evident  from  all  the  old  books  of 
entries^  as  well  as  the  form  of  die  plea  in  Dyer^  and  no 
doubt  Lord  Coke  thought  it  necessary,  as,  from  his  silence 
on  the  subject,  it  must  be  assumed,  that  it  was  the  unifom 
and  accustomed  courseof  pleading;  and  althou^it  has  been 
said,  that  the  words,  **  if  she  be  convict,"  must  be  taken 
to  apply  to  tlie  mere  finding  of  the  fact  of  adukery;  yet, 
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the  dri^iMl  words  are  "  si  super  hoc  cotmncaiur!'  which 
BMiflt  taean  thai  the  wife  be  thereupon  convicted  by  a  de- 
eiee  of  the  Spiritual  Court — upon  which  sentence  of  oon>» 
demnUioa  might  inunediately  follow. 

Cut.  adv.  puk^ 


1839. 


Loed  Chief  Justice  Timdal  now  delivered  the  judg* 
ment  of  the  Court  as  follows: — The  demandant  counted 
upon  a  writ  o£  dower,  unde  nihil  habet.  The  tenant 
plended  in  bar,  that  the  demandant,  in  the  life-time  of 
her  late  husband,  and  during  her  coverture  with  him,  vokm- 
tarily  left  him,  and  from  thence,  until  the  time  of  his 
death,  voluntarily  lived  away  from  him,  and  during  her 
coverture  with  her  husband,  continually,  until  the  death 
of  one  Coulson,  of  her  own  accord,  and  without  the  lir 
oenca  or  consent,  and  against  tlie  will  of  her  husband, 
lived  away  firom  him  in  adultery  with  Couhon$  and  that 
the  husband  was  not  at  any  time  after  the  demandant  left 
his  house,  or  after  she  lived  in  adultery  with  Coulsom, 
voluntarily,  or  in  any  manner,  reconciled  to  her.  The  de- 
mandant»  in  her  replication,  alleged,  that  although  true  it 
was,  that  she  voluntarily  and  of  her  own  accord,  left  her 
husband,  yet,  that  she  left  him  with  his  consent  for  tliat 
purpose  granted,  and  separated  from  him ;  and  that  such 
separation  continued  with  their  mutual  consent,  until  the 
death  of  the  husband;  and  that  if  any  act  of  adultery 
took  place,  it  was  after  her  separation  from  her  husband* 
and  during  the  period  of  such  separation  by  their  mutual 
consent.  The  tenant,  in  his  rejoinder,  re-asserted  the  fact, 
ihat  the  demandant,  of  her  own  accord,  and  without  the 
licence  or  consent  of  the  husband,  lived  away  from  him 
in  adultery  with  CouUan.  To  this  rejoinder  the  demand- 
ant demurred  generally,  and  the  tenant  joined  in  demurrer. 

The  question  raised  upon  these  pleadings  is,  whether, 
under  the  statute  13  Edw.  1,  c.  34,  commonly  called  the 
statute  of  WcstnwMer  the  second,  the  committing  an  act 
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of  adultery^  and  continuing  with  the  adulterer,  is  a 
bar  to  the  wife's  right  to  dower,  where  she  has  pre- 
viously left  her  husband  with  his  consent,  and  is  linng 
apart  from  hin^  with,  such  consent  at  the  time  x)£  the 
adultery;  or  whether  it  is  necessary,  in  order  to  sati»- 
fy  the  words  of  the  statute,  that  the  original  leaving 
of  her  husband  should  be  a  leaving  with  the  adutierer^ 
by  his  means  or  persuasion.  That  the  adultery  of  the 
wife  was  no  bar  of  the  wife's  dower  at  common  law,  is  ex- 
pressly laid  down  by  Lord  Coke  in  his  reading  on  that 
statute  in  the  Second  Institute  (a).  Indeed,  it  could  not 
have  been  otherwise,  as  adultery  is  an  offence  of  ecclesiasti- 
cal jurisdiction  only,  and  of  which  the  Courts  of  common 
law  took  no  cognizance.  As  well,  however,  for  the  purpose 
of  preventing  that  offence,  but  more  probably  with  the 
view  of  protecting  the  heir  against  the  danger  of  intro- 
ducing a  supposititious  offspring  into  the  family  (6),  it  is  en- 
acted by  the  84th  chapter  of  the  statute  13  Edw.  1,  "  that, 
if  a  wife  willingly  leave  her  husband,  and  go  away,  arid 
continue  with  her  advowtrer,  she  shall  be  barred  for  ever 
of  an  action  to  demand  her  dower,  that  she  ought  to  have 
of  her  husband's  lands,  if  she  be  convict  thereupon;** — ex- 
cept in  an  event  which  has  not  happened  in  this  case,  and 
to  which  it  is  therefore  unnecessary  to  revert.  It  is  sonie- 
what  singular,  that  throughout  the  whole  of  this  long  sta- 
tute, consisting  of  fifty  chapters,  this  is  the  only  one  in  the 
old  law  French,  all  the  others  being  in  Latin;  and  even  this 
chapter  changes  from  the  law  French  to  Latin,  just  at  the 
place  where  this  subject  begins.  The  chapter,  however,  af- 
ter making  a  distinction  between  the  carrying  away  women 
with  force  and  without  force,  and  enacting  a  punishment 
for  those  offences,  provides  for  the  case  now  before  the 
Court,  viz.  that  of  the  wife  willingly  leaving  her  husband, 
and  going  away,  and  continuing  with  her  adulterer,  in  the 


(//)  Page  135, 


(A)  Sec  Sidney  y.  Sydnetf,  3  Peere  Wms.  276- 
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words  above  stated.  It  has  been  contended  for  the  de- 
mandant, that  each  part  of  the  description  of  the  offence 
contained  in  the  statute  must  be  taken  to  be  cumulative, 
so  that -the  dower  is  not  barred  unless  three  things  con- 
cur, viz.  unless  the  wife  has  left  her  husband  wiUinglf 
lOflA'the  adulterer,  has  gone  away  with  him,  and  has  also 
conthmefl  with  him:  whilst,  on  the  part  of  the  tenant,  it 
has' been ^msisted,  that* it  is  sufficient  to  bring  the  case 
within  the  terms  of  the  statute,  if  the  wife  has,  of  her  own 
consent,  left  the  society  of  her  husband,  and,  after  she  has 
so  left  him,  committed  the  act  of  adultery;  and  the  Court 
n  of  that  opinion.  It  may  be  admitted,  as  the  fact  b, 
that  m  all  the  ancient  entries  and  old  precedents,  the 
leaving  of  the  husband  by  the  wife  is  alleged  to  have 
been  with  the  adulterer — as  in  Liber  Intrationum  (a),- 
RastelTs  Entries  (6),  and  Dyer  (c).  But  we  think  that  thb 
is  not  conclusive  on  the  point,  for,  as  there  can  be  no 
doubt  but  that  a  case  is  within  the  statute,  where  all  tlies^ 
circumstances  concur,  so  the  pleader  would  of  course  in- 
sert them  where  the  facts  of  the  particular  case  warranted' 
their  introduction.  And  on  the  contrary,  there  is  a  direct' 
authority,  that  aU  the  circumstances  mentioned  in  the  sta- 
tute need  not  concur  in  form,  provided  they  do  in  sub- 
stance; for.  Lord  Coke  lays  it  down  (cQ,  that  "  Albeit  the 
words  of  this  branch  be  in  the  conjunctive,  yet,  if  the 
woman  be  taken  away,  not  sponte,  but  against  her  will, 
and  a/)er  consent,  and  remain  with  the  adulterer  without  be- 
ing reconciled,  &c.,  she  shall  lose  her  dower;  for  the  cause 
of  the  bar  of  her  dower  is  not  the  manner  of  the  going 
away,  but  the  remaining  with  the  adulterer  in  avowtry, 
without  reconciliation,  that  is  the  bar  of  the  dower.*^  And 
this  appears  more  evident  by  the  record  in  the  case  of 
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Pajfnel  and  Wife,  demandants  (a),  ^herei  to  a  demand  of 
the  third  part  of  a  manor,  as  the  dover  of  the  wife,  after 
the  death  of  Join  de  Camdy^,  her  first  husband,  the  plea 
stated,  that  she  ought  not  to  be  endowed,  because  ehe 
left  her  husband  in  his  life-time,  and  lived  a§  an  adiil* 
lei«ss  with  Sir  WiUiam  Paynel,  and  was  not  reconcile^ 
to  her  husband  before  his  death,  and  the  replicatioq 
took  issuoj  that  she  did  not  live  as  an  adukeresa  with 
the  said  Sir   William^  but  as  his  wife,  and  it  was  ad^ 
judged  that  she  ought  not  to  be  endowed — ehe  wasp 
therefore,  barred  of  her  dower,  although  there  was  no  al- 
legation that  she  left  with  the  adulterer.    It  ought  not  to 
be  forgotten,  that  BriUon,  whose  book  was  puUished  inh 
mediately  after  the  framing  of  this  statute,  in  treating  of 
a  writ  of  dower  brought  against  the  heir  and  his  guardiauji 
says  (6):  '^  The  heir  may  say  she  hath  forfeited  dower  of  her 
husband,  by  her  adultery,  for  she  went  from  her  husband 
to  another  bed  after  she  had  married  him,  and  ao  forfeited 
her  dower."    Now,  here,  no  mention  is  made  of  a  learinj^ 
of  the  husband,  either  willingly  or  with  any  particular 
person,  but  the  plea  only  states  in  substance,  that  the 
wife  was  livii^  apart  from  her  husband  in  adultery.     The 
authorities  above  referred  to  place  the  forfeiture  of  the 
dower  upon  the  fact  of  the  wife's  leaving  the  husband, 
and  living  from  him  in  adultery,  and  not  upon  the  circum- 
stances attending  tlie  elopement;   and  as  we  think  that 
good  sense  and  reason  concur  with  these  authorities,  we 
hold  the  proper  construction  of  the  statute  to  be,  what 
the  words  will  warrant,  viz.  that  if  a  woman  leaves  her 
husband,  with  her  own  free  will^  and  afterwards  lives  in 
adultery,  the  dower  is  forfeited.   The  plea  in  bar  is,  there- 
fore, sufficient,  and  the  tenant  is  entitled  to  judgment. 


Judgment  for  the  tenant. 


(a)  2Qd  lustit.  435;  5.  C.  2  Dyer,  106  b. 


(b)  Page  258  b. 
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Doe,  om  the  joint  and  fleveral  dembea  of  Harkx)?  smA 

TaHNEH  ;— PeTTITi  MuUS,  and  WooDMY  I^ClAMMM^        Mondav^ 

— ^nd  Hammond,  «.  Coo&b  and  Newton.  '^^^  ^^^ 

Tibs  mm  an  action  of  ejectment.    The  declaration  con-  At  the  trial  of 
tauecL  aefeTal  deniBCB.     xne  ^Tsi^  hy  Miofrop  and  TVifi*'  ejectment. 


ner,  UtuHtcs  named  in  a  deed  of  separation,  between  S^^jJ'^J^' 
BPKtmite^tiA  his  wife,  in  March,  1802.    The  second  was  proved,  thit,  in 
hid  in  Ae  names  of  Petty,  Mules,  and  WofMey,  trustees  of  cktmeery  de- 
named  in  the  win  of  a  Mrs.  MiddletUtch,  afterwards  Mrs.  ^.^^^bT 
BfKentie.    The  third,  m  the  name  of  Clarke,  as  snrvhr-  ~ijed  by  leie 

or  mortgage  of 

ing  trustee,  under  a  deed  of  assignment  of  the  SSth  oeitainpremiws, 
Marek,  1794,  by  which  the  premises  in  quesdon  were  i!|g^^l£^ 
mortgaged  by  the  owner,  Mr.  Middlediteh,  to  Charles  SJ^'JS^dTa 
thmmond,  for  the  residue  of  a  term  of  six  hundred  years,  term  of  600 
created  in  179S.    And  ti^e  fourth,  was  laid  in  the  name  im»  w^that" 
utEkam  Hammond,  who  was  the  personal  representative  to^^^a^to'''''^ 
and  tmalee  of  Hammond,  the  mortgagee.  ^™>  *^^  ^ 

®^  ,  paid  to  him. 

The  defendants  were  in  possession  of  the  premises.         No  endence 
At  the  trial,  before  Mr.  Justice  Burrough,  at  Ea>eter,  ol^defendant  ^ 
at  the  Spring  Assizes,  1834,  the  Jury  found  a  verdict  for  *'J^"'**^ 
the  plaintiff,  as  against  the  defendant  Cooke,  as  to  so  the  CAofictry 
ttucii  <s€  the  premises  as  were  in  his  possession;  and  for  shew  any  title 
the  defendant  ATw^oa;— and  in  £a*^^  Terra,  1824,  upon  ^„J*;Se?d"^ 
a  motion  made  for  leave  to  set  aside  the  verdict  for  the  p>oved  that 

some  tales  took 

plaintiff,  and  to  enter  a  nonsuit,  on  the  ground  that  the  place  under  the 
legal  estate  was  not  in  any  of  the  lessors  of  the  plaintiff,  he^'purchat- 
but  in  two  persons,  named  Mangles  and  Taddy,  trustees  l^^^  ^ 
under  the  wiU  of  Mr.  MiddletUtch,  and,  no  demise  was  not  appear  to 
laid  by  them  in  the  declaration,  the  Court  directed  the  ofthepremUes 
fitcts  to  be  stated  in  a  special  case,  which  were  in  sub*  J^^^rid:— 

stance  as  follow:  i/«rW,  that  Uie*e 

circumstances 

The  premises  in  question  formed  part  of  a  manor,  and,  were  not  suffl- 
amongst  others,  were  conveyed  by  indentures  of  lease  prMumption, 

that  the  mort- 
gage term  had  l)een  surrendered  to  the  owner  of  the  inheritance,  as  such  presumption  can  only 
arise  wliett  a  title  has  been  shewn  by  the  party  who  caUs  for  the  prctumptifm,  or  the  posscs- 
iioin  II  shewn  to  hafc  been  conaiatent  with  the  existence  of  the  surrender  requiied  to  be  presumed. 
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}^^  and  release,  of  August  1793|  to  the  use  of  Lubbock  and 
Clarke 9  for  the  term  of  six  hundred  years,  upon  trust,  hy 
mortgage  or  sale,  to  raise  the  sum  of  15,000/.,  or  so  much 
thereof  as  Mc  Middleditch  should,  by  deed  or  will,  direct 
and  appoint,  and  subject  thereto,  to  certun  uses  in  the 
deed  of  release  mentioned,  with  the  ultimate  remainder  to 
the  use  of  Mr.  Middleditch  and  his  heirs  and  assigns,  in 
fee.  The  deed  also  contained  a  proviso,  that,  after  the 
death  of  Middled&tch,  and  full  payment  of  the  said  sum  of 
15,000/.,  or  any  monies  which  might  be  raised  under  and 
by  virtue  of  the  deeds  of  lease  and  release,  and  of  the  costs 
and  expenses  of  the  trustees  in  raising  the  same,  the  said 
term  of  six  hundred  years,  or  so  much  of  it  as  remained  un- 
expired ,  should  cease* 

By  a  deed  of  assignment,  of  the  25th  March,  1794, 
between  Lubbock  and  Clarke ^  the  trustees,  of  the  first 
part;  Middleditch^  of  the  second  part;  and  Charles  Ham* 
mondf  of  the  third  part;  after  reciting  the  indenturei  of 
lease  and  release  of  August,  1793,  and  that6,000/L  had 
been  paid  to  Lubbock  and  Clarke,  by  Hammami,  with  the 
knowledge  and  privity  of  Middleditch,  they,  by  his  direc- 
tion, assigned  the  premises  in  question  to  Hammond,  to 
hold  to  him  for  the  residue  of  the  said  term  of  six  hun- 
dred years,  subject  to  a  proviso  for  redemption^  on  pay- 
ment of  the  said  sum  of  6,000/.,  and  interest. 

In  November,  1 798,  Mr.  Middleditch  made  bis  will,  and 
by  which  he  devised  all  his  real  estates  to  Mangles  ^xkHi  Tad* 
dy,  and  their  heirs,  upon  trust,  to  sell  so  much  thereof  as 
was  necessary  to  pay  funeral  expenses,  all  monies  due 
upon  mortgage  of  any  part  of  his  estates,  and  all  his  debts; 
and,  after  bequeathing  several  legacies,  he  left  the  overplus 
or  residue  in  trust  for  the  separate  use  of  his  wife,  her 
heirs  and  assigns,  subject  to  the  payment  of  a  certain  an- 
nuity mentioned  in  the  wilL  Mr.  Middleditch  died  in  1799^ 

The  defendant  Cooke  proved,  that,  in  1799,  a  suit  was 
instituted  in  the  High  Court  of  Cluincery,  for  carrying  the 
will  of  Mr.  Middleditch  into  eflfect,  to  which  suit  Mangki 
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and  Tadify,  and  the  heir-at-law  of  Mr.  Middlediich,  and  >^^- 
Charles  Hammond^  the  mortgagee,  were  parties ;  and  by 
a  decretal  order  of  the  ^6th  January ^  1801,  the  will  was 
established,  and  the  Master  was  to  report  what  sums  were 
dite  on  mortgage;  and  by  another  order,  in  1803,  it  was 
decreed,  among  other  things,  that  the  devisees  should 
raise  money  by  sale  or  mortgage  of  the  estate  (including 
die  premises  in  question),  and  that  what  was  found  to 
be  due  on  Charles  Hammonds  mortgage  should  be 
paid  to  him^  and  all  further  directions  and  costs  were  re- 
serred  until  after  the  sale  of  the  estate.  No  evidence 
was  given  as  to  any  further  proceedings  in  the  suit  in 
Chancery^  nor  of  Cookers  title  to  the  premises  sought  to 
be  recovered,  although  he  proved  that  certain  sales  took 
place  under  the  last  decree,  and  that  he  bought  various 
lots,  but  he  did  not  shew  that  they  formed  any  part  of  the 
premiset  sought  to  be  recovered  by  this  action.  Mrs. 
Middiediteh,  by  her  will,  conveyed  all  her  estates  in  trust 
to  Pettjft  Mules,  and  fVoodley,  for  certain  uses  mention- 
ed in  the  will,  and  afterwards  intermarried  with  Mr. 
M^Kenxie,    She  died  without  issue,  in  1819. 

The  question  for  the  opinion  of  the  Court  was — Whe- 
ther, under  the  circumstances,  the  Jury  ought  not  to  have 
presumed  that  the  sum  of  6,000/.,  advanced  by  Hammond, 
in  March,  1794,  had  been  repaid;  and  that  the  term  of 
six  hundred  years  had  either  ceased  under  the  proviso 
contained  in  the  deed  of  release  of  1793,  or  been  sur- 
rendered to  the  owners  of  the  inheritance? 
.  The  case  now  came  on  for  argument. 

Mr.  Serjeant  Wilde,  for  the  lessors  of  the  plaintiff. — 
The  defendant  Cooke  insists,  that  neither  of  the  demises 
in  the  declaration  can  be  supported,  as  the  legal  estate  in 
the  premises  in  question  is  vested  in  Mangles  and  Taddy, 
the  trustees  under  Mr.  Middleditc/t's  will;  and  that  the  le- 
gal estate  is  in  them  by  operation  of  law,  as,  under  the 
circumatances,  the  Court  must  presume  that  the  mortgage 
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\»29.        term  asdgned  to  Hammond  had  dtha*  ceased  or  been 
siurrendered  to  the  owners  of  the  fee.    The  proviso^  or 
clause  of  cesser f  in  the  deed  of  release  of  Augusif  I79S, 
does  not  apply  to  the  facts  now  before  the  Court,  hut  only 
to  that  portion  of  the  estate  which  was  to  be  in  the  dispo- 
sition of  the  trustees*    To  raise  the  presumptioii  that  the 
term  assigned  to  the  mortgagee  had  eith^  ceased  or  bete 
surrendered,  it  was  incumbent  on  the  defendant  ta  hare 
diewn  that  the  sum  advanced  by  Hammomd  was  repaid^ 
for  he  could  not  call  on  the  lessors  of  the  plamtiff  to- 
prove  tlwt  it  had  not  been  paid.  The  defendant  is  not  the 
owner  of  the  inheritance,  nor -does  he  daim  under  Iran,  but 
was  merely  a  party  in  possession  and  without  even  a  eo* 
lour  of  title.    There  is  a  wide  distinction  where  a  daim  is 
in  support  of  the  owner  of  the  inheritance,  or  is  adverse  tor 
lum ;  and  here,  all  the  parties  beneficially  interested  am 
the  lessors  of  the  plaintiff  on  the  record,  whose  rigfila 
either  emanate  from  the  owners  of  the  inheritance.  Or  the 
perscmal  representative  of  the  mortgagee.    The  mortgage 
deed,  of  1794,  was  produced  at  the  trial,  which  took  pbee 
in  1824,  and  it  would  be  too  much  to  presume  tiiaC  the 
mortgage  was  satisfied,  ot  that  the  term  had  been  surren- 
dered.    The  doctrine,  with  regard  to  the  presumption  of 
the  surrender  of  a  term,  is  of  modem  introduction,  and 
Judges,  both  at  law  and  in  equity,  have,  lately,  been  much 
inclined  against  such  doctrine.     In  Ckohnondeley  v.  Clm- 
Um{a\  by  a  deed  of  1704,  a  term  of  two  hundred  years 
was  created,  with  a  proviso  for  the  cesser  of  the  term, 
which,  as  Lord  Eldon  observes,  was  a  cesser  of  theiuteTest 
which  the  term  creates,  and,  said  his  Lordship  (6),  *' I  con- 
ceive that  such  a  term,  whether  there  was  any  intention  that 
it  should  or  should  not  attend  the  inheritance,  wcmld  be  a 
term  held  in  trust  to  attend  the  inheritance,  protecting  die 
equities  of  all  who  had  equities  during  the  ezistenee  of 
that  term ;  all  the  estates,  to  a  certain  extent,  that  is,  dm^ 

{a)  $ugden*8  Vendor  and  Purchster,  6th  Edit.  425.       (h)  Ib.4S6^ 
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ng  tbe  duration  of  the  terav  would  be  equitable  estates.  1^^- 
but  protecting  them  all  according  to  the  due  counot  and 
order,  and  priority  in  which  they  existed,  and  according  to 
their  equities;"  and  in  giving  judgment  in  that  case  upon  a 
subsequent  hearing  at  the  Rolls,  Sir  I%09ms  Plumer  in- 
timated a  strong  of»nion  against  the  doctrine  of  presump- 
tion IB  such  a  case  (a),  and  said — **  That  the  presumption 
of  the  aurrender  of  an  old  term,  without  sufficient  ground, 
is  striking  at  the  settled  doctrine  of  centuries,  shaking 
the  land-marks  of  real  property,  and  rendering  insecure 
the  title  of  every  pupchaser  in  the  kingdom."  It  must,  how* 
ever,  be  admitted,  that  terms  may  be  presumed  to  be  sur- 
rendered by  collateral  circumstances,  but  such  presump- 
tkm  cannot  arise  where  the  title  deeds  are  in  the  posses- 
sion mt  a  mortgagee  or  his  representatives.  Unless,  in 
this  ease^  the  Jury  were  bound  to  presume  that  the  term 
ssmgned  to  Ha$nmand  had  either  ceased,  or  been  surren- 
dered to  the  owners  of  the  inheritance,  the  defendant  could 
have  had  no  legal  defence,  and  the  Judge  should  have  di- 
reeSed  the  Jury  accordingly.  Although,  in.  2>ae  d.  Bur* 
deii  V.  Wrighie  (6),  where  a  terra  of  one  thousand  years 
waa  created  by  deed  in  1717,  and  assigned  in  1735,  to 
raiae  an  annuity,  and  subject  thereto,  to  attend  the  inherit- 
ance; and  the  grantee  having  died  in  1741,  and  the  estate 
having  remained  undisturbed  in  the  hands  of  the  owner  of 
the  inheritance  and  her  devisee  from  the  time  the  annuity 
vaa  granted,  to  1813,  without  any  notice  having  been  in 
the  mean  time  taken  of  the  term,  except,  tbat,  in  1801,  the 
devisee,  in  whose  possession  the  deeds  creating  the  term 
were  found,  covenanted  to  produce  them  when  called  for.: 
it  waa  hekl,  that  the  Jury  were  warranted  to  presume  a 
surrender  of  the  term  ;-^yet  the  action  was  brought  by  a 
person  ehuming  as  heir-at-law,  against  a  person  who  also 
claimed  as  heir :  and  Mr.  Justice  Bayley  said  (c) — *'  The 
principle  upon  which  the  Courts  proceed  in  these  cases  is, 

(a)  2  Jac.  &  Walk.  158-9.         {h)  2  Barn.  &  Aid.  710.       (c)  lb.  719. 
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1829.        that  they  will  presume  a  surrenderi  where  it  it  for  the  iiw 
ierest  of  the  owner  of  the  inheritance  that  the  term  should  be 
considered  as  surrendered;**  and  Mr.  Justice  Hobn^ydwAA* 
ed  (a),  *'  that  there  were  strong  grounds  upon  which  Mich 
presumption  might  be  made,  as  it  was  clearly  ybr  ike  in^ 
iere^  of  the  oumer  of  the  inheriiance  that  the  term  ahould 
be  surrendered.**  Here,  however,  the  defendants*  claim  is 
adverse  to  the  interest  of  the  owner  of  the  inheritance; 
and,  although,  in  Doe  d.  Puiland  v.  HiUer{b)f  where  a 
term  of  years  was  created  in  1762,  and  assigned  over  to  a 
trustee  in  1779,  to  attend  the  inheritance;  and,  in  1814^  the 
owner  of  the  inheritance  executed  amarriage  settl6ment,aiid« 
in  1816,  conveyed  his  life  interest  in  the  estate  to  a  purchas* 
er,  as  a  security  for  a  debt,  but  no  assignment  of  the  term 
or  delivery  of  the  deeds  relating  to  it  took  place;  and^^in 
1819,  an  actual  assignment  of  the  term  was  made  by  the 
administrator  of  the  trustee,  to  whom  the  term  wma  assign* 
ed  in  1779,  to  a  new  trustee  for  the  purchaser  in  1&16:< 
was  held,  on  ejectment  brought  in  1819,  by  a  priori] 
brancer,  against  the  purchaser,  that  the  Jury  were  warrant- 
ed in  presuming  that  the  term  had  been  surrendered  previ- 
ously to  the  commencement  of  the  action;  yet,  in  the  sub* 
sequent  case  of  Doe  d.  Newman  v.  Putland,  Lord  Chief 
Baron  Richards  is  reported  to  have  said,  on  a  motion  for 
a  new  trial  (c), ''  that  he  did  not  think  the  doctrine  of  pre* 
iBumption  a  correct  doctrine.    That  it  was  a  very  aerioiu 
point,  and,  of  late,  the  doctrine  had  been  carried  to  a  voy 
frightful  extent,  and  that  he  never  desired  a  Jury  to  pre* 
sume  where  he  did  not  believe  himself.**  And,  in 
V.  Kempson,  on  Doe  v.  Hilder  being  cited.  Lord 
said  {d)i  "  that  he  had  paid  considerable  attention  ftoit,  i 
had  no  hesitation  in  declaring  that  he  would  not  havedt 
rected  a  Jury  to  presume  a  surrender  of  the  term  inlha 

(«)  2  Barn.  &  Aid.  723.  cliascr,  423. 

ih)  Il.id.  782.  (//)  Ibia.  427. 

(r)  SugdiMi's  Vendor  and  Pur- 


IN  THE  TENTH  YEAR  OP  GEO.  IV.  417 

!;  and  that/ for  the  safety  of  the  titles  to  the  landed  es-         1829. 
tates  in  this  country^  he  thought  it  right  to  declare  that  he 
did  not  concur  in  the  doctrine  laid  down  in  that  case.'*  Be* 
sides,  it  appeared,  that,  on  the  trial  of  the  first  ejectment  in 
that  case,  the  presumption  was  made  against  the  real  facts 
and  merits  as  they  ultimately  appeared ;  the  party  having 
afterwards  satisfactorily  shewn,  that  there  had  been  no  sur- 
render (a)*    In  all  the  other  cases  on  this  subject,  the  pre» 
sompUon  has  been  in  favour  of  the  owner  of  the  inheritance, 
unless  where  he  has  acted  against  good  faith,  or  has  at- 
tempted to  defeat  his  own  acts,  as  in  Bartlett  v«  Doumes; 
where  Lord  Chief  Justice  Abbott^  in  delivering  the  judgment 
of  th6  Court,  said  (6) — ^^  If  the  outstanding  term  which  the 
defendant  set  up  could  prevail,  it  would  prevail  to  defeat  the 
act  of  the  party  in  making  the  grant  she  made.  The  gene- 
ral principle  upon  which  a  presumption  should  be  allowed^ 
is,  that  that  which  has  been  done,  should  be  presumed  to  be 
rightly  don^.*'    The  case  of  Doe  d.  Graham  v.  Scott  (c), 
is  a  strong  autliority  against  the  doctrine  of  presumption, 
as  against  the  owner  of  the  inheritance,  where  the  Court 
would  not  presume  the  surrender  of  a  mortgage  term;  from 
the  circumstance  of  a  sum  having  been  appropriated  by 
-the  marriage  settlement  of  a  former  owner  to  discharge  it, 
.against  the  express  recognition  by  a  subsequent  owner  of  its 
/existent^,  and  a  conveyance  by  him  as  a  security.  Although, 
in  JElM^ry  V.  Grocock  (cQ,  where  a  term  was  created  in  171 1; 
,for  raising  portions,  and  there  was  no  evidence  of  their 
being  satisfied,  or  of  the  surrender  of  the  term,  yet,  as  the 
parties  clwning  the  portions  had  attained  their  age  of 
.fwenty-onoi  sixty  years  previously,  and  were  all  dead,  and 
.the  estate,  in  1744*,  had  been  the  subject  of  a  settlement^ 
containing  a  covenant  that  it  was  free  from  incumbrances, 
jmd  there  was  no  evidence  of  the  term  being  in  existence,  or 

(o)  Sec  Sugden's  Vendor  and         (c)  11  East,  478. 
Parchsser,  423,  n.  {d)  G  Maddock,  54. 

(fi)  dBam.&  Cress.  621. 
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1829.  the  portions  An6 — the  Vice  Chancellor  decided,  that  a  mn^ 
render  of  the  term  must  be  presumed ;  yet  the  ground  was^ 
that,  as  there  had  been  a  clear  possesflfion  for  sixty  years^ 
without  reference  to  the  tenui  no  person  oooM  daSmmny  es- 
tate or  interest  under  it.  6o,inTcwMendv.CkampermMtm{m)f 
where  a  deed,  in  1758|  contained  a  recital  of  die  apeaSkm  of 
a  mortgage  termi  and  a  subsequent  assignment  of  it^  in  trust 
to  attend  the  inheritance,  and  the  term  was  not  subsequent- 
ly noticed  in  the  title.  Lord  Chief  Baron  Aie»aikhr  ptv* 
sumed  it  to  have  been  surrendered ;  yet  his  presmnplien 
was  founded  on  the  fact,  that  seventy  years  had  ezpired 
without  payment  of  interest.  There,  too,  the  presumptiM 
Was  in  favour  of  the  owner  of  the  inheritanoe;  but,  in  this 
case,  every  presumption  must  be  made  against  the  defendaut 
as  a  wrongful  possessor  and  claiming  adversdy  to  the  M^ 
presentative  of  the  mortgagee,  and  the  trustees  of  Mm. 
Middlediteh,  the  owner  of  the  inheritanoe,  vrfio  teoMor 
with  the  former  in  prosecuting  the  present  suit*  If,  ho«"- 
ever,  the  Court  may  be  inclined  to  presume  that  tlie  moit- 
gage  to  Hammond  has  been  satisfied,  or  the  term  aurreii- 
dered,  yet,  they  must  also  presume,  that  all  the  oilier  debts 
and  incumbrances  on  the  estate  have  been  paid  iaand 
fied,  and  all  the  trusts  executed ;  in  which  ease,  die 
tate  would  be  in  the  three  trustees  under  the  wiU  of  Mm 
Middlediich,  and  in  whose  nam^  one  Of  the  delftiiaes  was 
laid  •  It  must  be  assumed  that  the  exectrtors  ^f  Mf  •  MUUbh 
ditch  had  conveyed  to  the  party  beneficially  entitled  If  fef, 
in  Doe  d.  Bowerman  v.  Syboum,  Lord  Kef9f^'B9Ad{i(y^ 
"  In  all  cases  where  trustees  ought  -to  eoiivey  to  She 
ficial  owner,  he  would  leave  it  to  the  Jury  to 
where  such  a  presumption  might  reasonably  be  iiuide, 
that  they  had  conveyed  accordingly,  in  order  to  pMvent  a 
just  title  from  being  defeatied  by  a  matter  of  forte.**'  '8#, 
in  Goodtitle  d.  Jones  v.  Jones  his  Lordship  said  (c), — - 

(fl)  1  Youiige  &  Jcr.  643.         (b)  7  Term  Rep.  3.        (c)  llrid.  45. 
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That  thought  under  certain  circumstancesi  a  Judge  1829. 
mi^t  direct  a  Jury  to  presume  an  outstanding  satisfied 
term  to  have  been  surrendered  by  the  trustee,  yet,  if  no 
sacfa  pi»euuiptiion  were  made,  but  it  was  stated  as  a  foct 
that  the  term  stili  continued,  such  a  legal  estate  in  the  trus- 
tee must  i^f  ail  in  a  Court  of  law."  The  same  princifde 
waa established  in  Jioe  d.  Reade  v.  Reade  (a);  from  whidi 
it  loUowsj  that,  where  trustees  ought  to  convey  to  the  be- 
nefidal  owner,  it  should  be  left  to  a  Jury  to  presume, 
whew  auoh  a  presumption  may  be  reasonably  made,  that 
they  have  conveyed  accordingly. 

Mb  Sflqeant  Mereweiher^  conira. — It  is  a  general  and 
wdl  established  fmdph^  that  Courts  of  law  will  presume 
Ae  aomender  of  a  satisfied  term,  if  the  beneficial  occupa- 
tion  of  the  estate  by  the  possessor  may  have  induced  a 
supposition  that  a  conveyance  of  the  legal  estate  has  been 
made  la  the.  party  beneficially  interested ;  and  the  particu* 
lar  eiicwnstances  stated  in  this  case  are  sufficient  to  jus- 
tify the  presumptioii,  that  the  mortgage  tenn  assigned 
ta  Sammond  has  been  either  satisfied,  or  surrendered  to 
the  Rimers  of  the  inheritance;  and  the  late  cases  of  Dae 
¥•  Wfighie  and  Doe  v.  HUder,  are  decisive  to  shew,  that 
Imas  for  years,  though  assigned  to  trustees  for  the  ez- 
{Hresa  purpose  of  attending  the  inheritance,  may  be  pre- 
awnod  to  have  been  surrendered;  and  in  the  latter  case, 
Lcnrd  Chief  Justice  Abbott  said  (6) — "  Where  acts  are 
done  or  omitted  by  the  owner  of  the  inheritance,  and  per- 
sons dealing  with  him  as  to  the  land,  which  ought  not  rea- 
aonably  to  be  done  or  omitted,  if  the  term  existed  in  the 
hands  of  a  trustee,  and  if  there  do  not  appear  to  be  any 
thing  that  should  i^revent  a  surrender  from  having  been 
made;  in  such  cases,  the  things  done  or  omitted  may  most 
reasonably  he  accounted  for,  by  supposing  a  surrender  of 

(«)  8  Term  Rep.  12^.  {b)  2  Bun.  &  Aid.  791* 
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1829^  the  term ;  and  therefore  a  surrender  maiy  be  pr^smned.**  No 
title  is  shewn  in  either  of  the  lessors  of  the  plaintiff  on  th^ 
record.  They  all  claim  under  trusteed  to  whdtai  Mr.  Mtd- 
dleditch  conveyed  his  estate  in  1793,  upon  trtist  to  raise 
money  by  sale  or  mortgage;  and  it  must  be  assutiMd  that 
all  parties  concurred  in  the  sale  decreed  by  the  Court  of 
Chancery y  and  to  which  the  mortgagee  was  himsetf  a 
party.  The  claim  of  all  the  lessors  of  the  plaintiffs  toust 
•be  subject  to  that  sale;  therefore,  the  three  trustees  named 
in  the  will  of  Mrs.  Middleditch  are  estopped  from  takrog  afe 
such,  under  that  instrument.  Clarke^  the  surviving  trustee, 
assigned  all  his  interest  to  Hammond,  the  mortgagee,  by 
the  deed  of  Marc  ft,  1794;  and  by  his  being  a  party*  to  the 
suit  in  equity,  the  property  was  dealt  with  as  if  it  wei^ 
vested  in  the  trustees  under  the  will  of  Mr.  MiddledUeh; 
and  as  the  Court  decreed,  that  what  should  be  fonnd  to 
be  due  on  Hammond's  mortgage  should  be  paid  to  him, 
it  must  be  presumed  that  he  was  satisfied,  and  that  the 
term  assigned  to  him  had  ceased,  by  virtue  of  the  proinso 
of  cesser  in  the  deed  of  release  of  1793.  But,  if  the 
term  has  not  ceased,  it  must  be  presumed,  that  it  has 
been  surrendered,  and  that  the  mortgage  money  has  been 
paid  according  to  the  directions  of  the  Court  of  Chancery ; 
and,  as  the  defendant  purchased  certain  lots  under  the 
decree  of  that  Court,  and  in  which  the  premises  in  ques- 
tion were  included,  he  must  be  considered  as  the  real 
owner,  and  having  a  legal  title  by  virtue  of  such  sale* 

Mr.  Serjeant  Wilder  in  reply. — Although  the  defend- 
ant might  have  purchased  some  of  the  property  decreed 
to  be  sold  by  the  Court  of  Chancery  in  180S,  yet  he  has 
not  shewn  that  he  has  even  a  colour  of  title  to  the  pre- 
mises sought  to  be  recovered  by  this  action;  and  as  the 
title  deeds  were  in  the  custody  of  the  representative  4>r 
Hammond,  the  mortgagee,  it  muist  be  assumed  that  his 
mortgage  has  not  been  satisfied,  but  that  the  term  assigned 
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IQ  him  by  ibe  d^ed  of  1794>  is  still  outstanding.  At  all  \S29. 
eventSt  the  defendant  should  have  shewn  the  termination  of 
|he  proceeduigg  in  the  Chancery  suit,  which  he  might  have 
dope  without  much  trouble  or  expense;  and,  as  he  does 
fiot  olaiai  upder  the  owner  of  the  inheritance^  but  adverse* 
ly  to  his  rights,  as  well  as  to  the  rights  of  all  the  parties 
beneficially  uiterested,  if  the  trustees  under  Mr.  Middle* 
diich*s  will  ought  to  have  conveyed  to  the  owner  of  the 
iDberitance,  it  must  be  presumed  that  tbey  have  done  bo, 
in  order^  as  Lord  Kenyan  has  emphatically  said,  to  pre* 
vent  a  just  title  from  being  defeated  by  a  mere  matter  of 
form. 

Cur.  adv.  vuli. 

Lord  Chief  Justice  Tindal,  after  stating  the  facts  of 
,the  special  case,  and  that  one  of  the  demises  was  laid  in 
the  names  of  Petty^  Mules,  and  IVoodley,  the  trustees 
named  in  the  will  of  Mrs.  Middleditch,  afterwards  Mrs* 
M*Kensie;  and  that  one  other  demise  was  laid  in  the  name 
of  Elttm  Hammond,  who  was  the  personal  representative 
ot  Charles  Hammond,  the  mortgagee,  delivered  the  judg- 
ment of  the  Court  as  follows: — 

It  is  obvious,  that  the  objection  taken  by  the  defendant 
Cooke  cannot  prevail,  unless  it  can  be  shewn  that  the 
term  of  six  hundred  years,  assigned  to  Hammond,  in  1794, 
jiad  either  ceased  under  the  proviso  o(  cesser,  or  had  been 
surrendered  to  the  owners  of  the  inheritance;  for,  if  the 
term  is  still  outstanding,  the  plaintiff  may  recover  on  the 
demise  by  Elion  Hammofid.  In  order  to  lay  the  foun- 
dation for  a  presumption  that  the  term  had  so  merged, 
the  defendant  Cooke  proved,  that,  in  1799,  a  suit  was  in- 
stituted in  the  Court  of  Chancery,  for  carrying  the  will  of 
Mr*  Middlediich  into  effect;  in  which  suit,  amongst  other 
persons,  Charles  Hammond,  the  mortgagee,  was  a  party; 
and  that,  by  certain  decretal  orders  made  in  1801  and 
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1829.  180Sj  it  was  ordered,  amongst  other  things,  tiiat  ttomea 
should  be  raised  by  sale  or  mortgage  of  the  estate ;  and 
that,  what  was  found  due  on  the  mortgage,  shonld  be  paid 
to  the  mortgagee;  and  all  further  directions  and  eosta 

Come.  ^^^^  reserved  until  after  the  sale  of  the  estate.  No  other 
evidence  was  given  as  to  any  further  proceedings  in  die 
Chancery  suit;  nor  was  any  evidence  adduced  by  die  de* 
fendant  Cooke,  of  any  title  to  the  premises  sought  to  be 
recovered; — although  it  was  proved  tiiat  some  sales  Uxik 
place  under  the  decree  of  18QS,  and  that  he,  Cooke,\aA 
bought  certain  lots,  not  appearing,  however,  to  form  any 
part  of  the  premises  in  question.  In  thb  state  of  things, 
the  Court  is  called  upon  to  say,  that  the  Jury  ought  to 
have  presumed  that  the  mortgage  money  was  paid  off, 
and  that  the  term  had  either  ceased  und^  the  proviso,  or 
had  been  surrendered  to  the  owner  of  the  inheritance, 
so  as  to  be  now  merged  in  the  legal  estate  vested  in  Jlfttn- 
gles  and  Taddy,  the  trustees  under  the  vrill  of  Mr.  Mid- 
dleditch.  The  question  then  is,  whether  such  ptesutnp- 
tion  ought  to  be  made.  We  are  all  of  opinion,  that,  under 
the  circumstances  stated  in  this  case,  it  ought  not.  No  case 
has,  or  indeed  can  be  put,  in  which  any  presuihption  has 
been  made,  except  where  a  title  has  been  shewn  by  Ae  par- 
ty who  calls  for  the  presumption,  good  in  substahce,  but 
wanting  some  collateral  matter  which  is  necessary  to  ttiake 
it  complete  in  point  of  form.  In  such  case,  where  the  pos- 
session is  shewn  to  have  been  consistent  wfth  die  ex- 
istence of  the  fact  directed  to  be  presumed,  and  in  sock 
case  only,  has  it  ever  been  allowed.  Thus,  in  Zk$de 
Halford  {a).  Lord  Mansfield  declared,  that  he  and 
of  the  Judges  had  resolved  never  to  suffer  a  phnntifF  i 
ejectment  to  be  nonsuited  by  a  term  standing  out  in  hu 
own  trustee,  or  a  satisfied  term  set  up  by  a  mortgagee 

(a)  Bull.  NL  Pri.  7th  Edit,  by  BridgetnaD,  1 10  a. 
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ilgiuyD^t  afnoirtffligee;  but  that  they  would  direct  the  Juiy  1829. 
tQ  protuiBe  it  suxreudered.  So,  in  England  d..  Syboura  v» 
S^hfdc  (a),  W^ere  the  lessor  of  the  plaintiff  claimed  under 
9  lease  ^roin  Jahi  Pjfm,  and  }t  appeared  that  the  estate 
had  l^ii  deyiaed  by  John  Pifm's  father  to  trusteeij  m 
tf^/$ttQ  ooavey  \xyjqhn  Pym^  on  his  coming  of  age,  and 
ip  4^  pcan  tpae  for  his  maintenance;  it  was  held,  that 
^QMflh  Jf^i^.  Pu^  only  pame  of  age  iq  September^  1788,  and 
ll)^  leaae  eiqiir^  ifi  ^qrch,  1 791 ,  the  Jury  might  presume  a 
^(^vejrmce  to  ^Qfy%  Pym  from  the  trustees,  which  it  was 
theflr  4^^  ^  lUAke,  and  which  a  Court  of  equity  would 
have  impelled*  And,  wh^re  the  same  facts  arose  in 
the  case  otJOoe  d.  Bowerm^^  ▼•  Sybourn,  Lord  Kenyan 
«^d  (i^)-r^' Th|it  in  all  cases  where  trustees  qught  to  con- 
vey tP  th»  beneficial  owner,  he  would  leave  it  to  the  Jipry 
to  prei|um0f  where  such  a  presumption  could  reasonably  be 
iMflet  ^t  they  had  conveyed  accordingly,  in  order  to 
iweveitf  i  just  title  from  being  defeated  by  a  mere  mister 
«f  fovin***  Again,  in  Doe  d.  Puiland  r.  Hilder  (c),  the 
f(irreii4^  of  a  mortage  term  was  directed  to  be  pre- 
fX^BO^  m  favour  of  a  judgment  creditor  who  had  seised 
the  land  in  dispute,  under  an  ekgii  taken  out  upon  a 
judgment  obtuned  against  the  owner  of  the  inheritance: — 
and  in  Doe  d.  JBurdeii  v.  Wrighte  (cQ,  the  presumption 
was  in  fstvour  of  the  person  who  was  proved  to  be  heir-at- 
law^  against  the  defendant  claiming,  but  who  failed  to 
prove  himself  to  be  the  heir.  In  all  these  cases,  the  pre- 
sumption has  been  made  in  favour  of  the  party  who  has 
claimed  and  proved  a  right  to  the  beneficial  ownership; 
the  possession  has  been  consistent  with  the  existence  of 
the  surrender  required  to  be  presumed,  and  has  made  it 
not  unreaaonable  to  believe  that  the  surrender  should  have 


(fl)  4  Term  Rep.  682.  (c)  2  Bam.  &  Aid.  782. 

(6)  7  Term  Rep.  3.  {d)  lb.  710. 
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been  made  in  fact;  and  the  presumption  has  been  made 
accordingly,  in  order  to  prevent  justice  from  being  de- 
feated by  a  mere  formal  objection.    But  here,  we  are- 
called  upon  to  declare,  that  the  presumption  ought  to 
have  been  made  in  favour  of  a  party  who  has  proined^lKl 
right  to  the  possession,  nor  title,  nor  conveyaote,  hat 
who  stands  upon   the  mere  naked  possession,  withont- 
any  evidence  how  or  when  he  acquired  it#    And  what  ia 
stronger  against  the  defendant,  he  only  lays  a  partial 
statement  before  the  Jury  of  the  ground  of  prcsumptiaif^ 
for  he  only  proved  the  commencement  of  the  proeeedinga 
in  equity,  without  shewing  their  conclusion  or  tenmaa^ 
tion.   Under  these  circumstances,  the  Court  think  that  did 
defendant  has  not  placed  himself  in  a  condition  to  call  for 
any  presumption  in  his  favour;  inasmuch  as,  for  any  thing 
that  appears  to  the  contrary,  the  presumption  which  is 
asked  for  would  rather  tend  to  defeat,  than  to  promote  the 
ends  of  justice.     My  brother  GtMelee^  having  been  con* 
cerned  as  counsel  in  the  cause,  has  taken  no  part  in  this 
judgment,  but  begs  me  to  state  his  concurrence  with  the 
rest  of  the  Court.     We,  therefore,  think  that  the  verdict 
should  remain  for  the  plaintiff. 

Postea  to  the  plaintiff. 
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Kemble  r.  Farrek*  j^hfS^ 

±t08  was  En  action  of  special  oBsmnpnt  for  the  breach  Bytrtktofor 
^Mlagroement*    The  declaration  stated^  that,  on  the  6th  t^^n^pUin- 
/ne,  1827,  by  certain  articles  of  agreement  then  made  ^^^'SiiSto^' 
and  entered  into  by  and  between  the  plaintiflT,  on  behalf  of  agreed  to  act  as 

a  comediaa  at 

otnsdf  and  the  other  proprietors  of  the  Theatre  Royal  Covem  Garden 
Coeetd  Garden,  on  the  one  part}  and  the  defendant  on  the  fo^'jl^^ 
other  part: — in  consideration  of  the  agreements  by  the  ^^  S??™ 
plaintiff  on  behalf  of  himself  and  the  other  proprietors  as  guiatUmsoftiM 
afafcsaid  in  the  said  articles  of  agreement  contained,  the  piaintiir,  ai  pnn 
defendant  agreed  to  act  as  a  principal  comedian  at  the  to^^y^'thfde^ 
said  Theatre  Royal  during  the  four  then  next  seasons,,  f'^dant  si.  Sj; 

October,  1827,  and  ending  at  the  close  of  night  on  which 


vi»;ii»i  iiV^  I  H 


the>  season,  1831 ;  and  the  defendant  thereby  agreed  to  S^d^tTopen 
conform  in   all  things  to  the  usual  remilations   of  the  for  performance 

^         ,  ^  during  the  four 

theatre;  and  the  plaintiff',  on  behalf  of  himself  and  the  leasont.  And 
other  proprietors  of  the  said  Theatre  Royal,  thereby  contaSeda*"* 
agreed  to  pay  to  the  defendant  the  sum  of  31.  6s.  8d.  ^Jj^^  "^^^  ^^ 
for  every  night  on  which  the  said  theatre  should  be  open  partiei  should  in 
for  theatrical  performance  during  the  said  next  four  sea-  neglect,  or  re- 
sons:— and  further,  that  the  defendant  should  be  allow-  ^rfo^|^/i* 
ed  to  have  one  play  and  one  farce,  to  be  chosen  out  of  ^^^  agreement, 

,  or  any  part 

the  common  benefit  list,  exhibited  for  his  benefit  at  the  thereof,  or  any 
said  theatre  within  the  course  of  every  season  during  the  therein  omtaiu- 
said  next  four  seasons,  on  the  defendant  payine;  into  the  ^  ?i**  p*'*^ 

'  .     .  should  pay  to 

treasury  the  charge  of  200^.;  and  the  plaintiff,  in  manner  theotheriooo/., 

aforesaid,  further  agreed,  that,  in  case  the  said  theatre  was  agreed  that 

should  be  underlet  or  assigned,  or  should  be  subject  to  l^tainedbyany 

any  other  manairement  or  control  than  the  manairement  •"**  omiaaon, 

^  ^  ^  neglect,  or  re- 

fusal, would 
amount ;  and  which  sum  was  thereby  declared  to  be  the  liquidated  and  ascertained  amount  of  tho 
damages,  and  not  a  penalty  or  penal  sum,  or  in  the  nature  thereof:" — Held,  that  the  sum  of  1000& 
could  not  be  considered  as  liquidated  damages,  as  the  clause  was  not  limited  to  breaches  of  the 
agreement  where  the  damages  would  be  of  uncertain  anioUnt,  but  ext6nd6d  to  the  breach  of  any 
sCipttlattoo  by  either  party. . 


KfiMALE 
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1829.        and  control  under  which  it  was  conducted  at  the  date  of 
the  said  articles  of  agreementj  then,  and  in  such  case,  the 
defendant  should  be  entitled  to  annul  the  agreements  on 
leaving  a  notice  to  that  effect  at  the  treasury  of  the  thear 
ti^  addressed  to  the  pl#u^t(flpt  ''AnditwasdiefebgragffQJt 
between  the  partite  aforosaidi  that  if  (tither.c^  thetyiahOTW 
in  anywise  omit,  neglect,  or  refiiSQ  to  fulfil^,  perform,  nr 
keep  the  said  agreement,  or  tmjf  pmri  Hereof,  or  my  s|j- 
ptJaiion  therein  cont0ine4$  such  partieQ  shpul4  and  woyU 
pay  to  the  other  the  sumpf  lOQQ^/  to  whighsura,  it  was  tburet 
by  agreed,  that  the  damages  sustained  by  any.fwd  «in|s7 
sion,  neglect,  or  refusal,  would  amount;  and  whifjb  mtH 
was  thereby  declared  by  the  said  parties  to.  be  He  lii§l^ 
dated  mm!  ascertained  amouni  of  the  said  damiu|es«  miffisl 
a  penalit/  or  penal  smm,  or  in  the  natuiw  tberaof  i** .  n^hf 
the  said  articles  of  agreement,  reference  being  lMid»thewlai 
will  appear.     The  plaintiff  then,  aftei?  averriiig  Mutual 
promises,  alleged,  that  although  the  second  of  tbe*.i0id 
four  several  seasons  in  the  said  articles  of  agreement  jnen- 
tioned,  and  during  which  the  defendant  so  agreed  to  act 
as  a  principal  comedian  at  the  said  theatre,  had  Iwg 
since  commenced,  to  wit,  on  the  Ist  October^  18^;.aidf 
although  the  defendant  on  divers  evenings  and  times  of 
performance  at  the  said  theatre  during  the  aaid  soasoo 
which  had  so  commenced  as  last  aforesaid,   tba(  is  to 
say,  on  &c.,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  commencement  of  this  suit,  wss 
duly  requested  by  the  plaintiff  to  act  as  a  principal  Qonne- 
dian  at  the  siud  theatre,  according  to  his  said  ^sgn^ 
ment  in  that  behalf;  and  although  the  plaintiff  hath  jt 
ways,  from  the  time  of  the  making  of  the  said  articles  fff 
agreement,  and  during  so  much  as  had  elapsed  .of  tbs 
said  second  of  the  said  four  several  seasons  therein  men- 
tioned, been  ready  and  willing  to  pay  to  th$  defjcndant  tbe 
sum  of  3L  Gs.  8cf.  for  every  night  on  which  the  sud  thea- 
tre had  been  open  for  theatrical  perfora^aqoes,  and  toil* 
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low  hkn  to  have  mch  play  and  farce  as  in  the  said  artietes  16SK9. 
ef  Mgttemimt  mentioned^  exhibited  for  his  benefit  at  the 
said  fhfMte  within  the  course  of  every  of  the  fonr  sevttal 
seasons  daring  which  he  so  agreed  to  act  at  the  said  tbea- 
tie  as  aforesaid,  on  such  terms  as  in  the  said  articles  of 
agreement  mentioned  (of  all  which  said  several  premises 
die  defendant,  when  he  was  so  requested  to  act  at  the 
said  theatre,  had  notice): —  Yet  the  defendant,  not  regard- 
ing the  said  articles  of  agreement,  or  his  said  promise  and 
undertaking  by  him  so  made  as  aforesaid,  but  contriving 
and  intending  to  defraud  and  injure  the  plaintiff  in  tliis 
behalf,  did  not  nor  would,  when  he  was  so  requested  as 
aforesaid,  or  at  any  of  those  tiroesi  act  at  the  said  theatre, 
but,  on  the  contrary  thereof,  the  defendant,  during  so 
mnch  as  had  elapsed  of  the  said  second  of  the  ssid  four 
sevetnl  seasons  in  the  said  articles  mentioned,  and  during 
whidi  he  so  agreed  to  act  as  aforesaid  at  the  said  theatre, 
had  wrongiiilly  refused,  and  still  doth  refuse,  to  act  there* 
at  as  snch  comedian  as  aforesaid,  or  in  any  way  to  fulfil 
his  said  agreement  in  that  behalf;  nor  hath  the  defendant 
paid  to  the  plaintiff  the  said  sum  of  1000/*  in  the  said  ar* 
tides  mentioned,  or  any  part  thereof  (although  often  re- 
quested to  pay  the  same),  but  so  to  do,  he  the  defendant 
hath  bttlierto  continually  refused,  and  still  doth  refuse;  by 
means  of  which  smd  several  premises,  the  plaintiff  hath 
Been  'greatly  inconvenienced  and  prejudiced  in  the  con* 
ducting  and  carrying  on  the  business  of  the  said  theatre, 
diiring  ao  ranch  as  had  elapsed  of  and  in  the  said  last- 
meBrtioned  season,  in  the  due  and  profitable  performance 
of  divers  comedies  and  popular  entertainments  at  the  said 
theatre  during  the  time  aforesaid,  and  had  thereby  lost 
divers  hirge  profits  and  gains,  which  would  have  arisen 
and 'aeenied  to  him  from  the  defendant's  acting  therein  as 
suth  comedian  as  aforesaid,  according  to  his  said  agrees 
went* 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  West- 
ndnster,  at  the  adjourned  sittings  after  the  last  Term,  it 
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w^s  proved,  that  the  defendant  had  quitted  Gor^nl  Garden 
Theatre  at  the  end* of  the  first  season,  and  engaged,  to  per* 
form  and  bad  performed  at  Drury  Lame.  The  plaintiff 
sought  to  recover  the  sum  of  1000/.,  as  Uqiiidated.dauugesy 
linder  the  above  clause  in  the  agreement;  but  the  Lovd 
Chief  Justice  left  it  to  the  Jury  to  say  what  actual  damage 
the  plaintiff  had  sustained;  and  they  found  a  verdict  fiv 
him  for  TfiO/.,  leave  being  reserved  to  the  plaintiff  to 
increase  the  diamages  to  1000/.  if  the  Court  should  be  ef 
opinion  that,  upon  the  construction  of  the  agreement,  the 
plaintiff  was  entitled  to  the  full  sum  claimed,  as  liquidated 
and  ascertained  damages, 

*    •  •         * 

Mr.  Serjeant  Wilder  on  a  former  day  in  this  Term,  ob« 
tained  a  rule  nisi  accordingly,  and  submitted,  that,  by  the 
express  terms  of  the  agreement,  as  well  as  the  evident  in- 
tention of  the  parties  at  the  time  the  contract  was  made,  the 
plaintiff  was  entitled  to  recover  1000/.  for  liquidated  dama- 
ges in  respect  of  the  breach  complained  of,  and  whicb  form- 
ed the  subject-matter  of  the  action.  Although  diflSculties 
have  frequently  arisen  in  drawing  a  distinction  between 
a  penalty  and  liquidated  damages,  yet,  where  there  is  a 
covenant  in  a  deed,  or  a  stipulation  in  an  agreement  to  pay 
a  certain  liquidated  sum,  neither  a  Court  of  equity  nor  a 
Court  of  common  law  can  make  a  new  covenant  or  agree^ 
nient,  or  afford  any  compensation  or  relief  to  a  party  wha 
has  been  guilty  of  a  breach  of  such  covenant  or  agree* 
ment;  and  where  a  precise  sum  has  been  fixcA  and  agreed 
upon  by  the  parties,  as  in  this  case,  such  sum  is  the  asoei^ 
tained  and  liquidated  damage,  and  to  which  the  fimliiig 
of  the  Jury  must  be  confined.  Although,  in  the  late 
oi  Randal  v.  Everest  (a),  where  an  agreement  for  the  h 
of  a  public  house  contained  a  clause,  *^  that  if  either  of  ithe 
parties  should  neglect  to  comply  with  his  part  of  the  agk«e* 
ment,  the  party  so  neglecting  should  pay  to  the  other 

(fl)  1  Mooil.&Malk.41..     ..         .     - 
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lHOLi  kinluftHy  agreed  upon  to  be  the  damages  asceitaitt- 
cd'onil  fixed  on  breach  thereof^**  it  was  lield^  that  the  party 
JBakii^  default  was  not  liable  beyond  the  damages  actu- 
aify  auitained;  yety  there,  the  100/.  had  been  actually  de- 
ponted  by  the  plaintiff,  and  the  action  was  brought  to 
leoQffm  it  back.  Besides,  the  defendant  had  no  right 
whafterer  to  detain  it,  as  he  afterwards  re-let  the  house. 
And  although  Lord  Chief  Justice  Abbott  there  said,  '^  that 
be  abould  always  hold,  that,  whether  the  term  penalty  or 
liqpiidated  damages  be  used  in  an  agreement,  a  party  who 
daims  compensation  for  a  default  shall  only  "he  allowed  to 
recover  what  damage  he  has  really  sustained  ;*'  yet  that 
does  not  affect  previous  decisions.  And  in  Crisdee  v. 
Bokan{a)f  where,  in  an  agreement  for  the  sale  of  a  public- 
.haiiaef  it  was  stipulated,  that  the  seller  should  not  be  con- 
.oeffnedin  carrying  on  the  business  of  a  publican,  within  a 
the  house  he  had  parted  with,  *'  under  the  pencd 
o£  BOOLf  the  same  to  be  recoverable  as  and  for  liqui- 
dated  damages  i'  but  he  opened  a  public-house  about  three 
quarters  of  a  mile  distant,  and  no  evidence  of  actual  dam- 
age was  given  by  the  purchaser — Lord  Chief  Justice  Best 
held,  that  the  whole  sum  was  recoverable  as  stipulated 
damages;  but  left  it  to  the  Jury  to  state  what  was  the  ac- 
tual, damage,  as  was  done  in  this  case;  and  the  Jury  having 
found  for  the  whole  sum,  this  Court  refused  to  grant  a 
nefw  trial,  which  was  moved  for  on  the  ground  that  the 
sum  of  500/.  was  not  to  be  considered  as  liquidated  dam- 
ages. And  in  Reilly  v.  Jones  {b),  where  the  plaintiff  and 
defendant  entered  into  articles  of  agreement,  by  which  the 
former^  in  consideration  of  2,300/.,  agreed  to  sell  to  the 
.latter  the  lease  of  a  public-house,  as  he  then  held  the 
saaie>  for  the  expiration  of  his  term  therein,  and  also  his 
gb6ds  and  fixtures  at  a  valuation ;  and  the  defendant  agreed 
to  lake  an  assignment  of  the  lease,  and  pay  the  above  sum 
for  ky  as  also  the  amount  of  the  goods  and  fixtures,  and 
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(a)  3  Car.  &  Payne,  240.         {b)  8  B.  Moore,  244 ;  S.  C.  I  Bing.  302. 
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take  posaesnon  of  the  premises  on  a  given  dsj;  when  the 
plaintiff  agreed  to  give  up  possession  of  the  premises  and 
goods,  to  assign  licences,  to  repair  or  allow  for  all  damag- 
ed outside  windows,  and  to  dear  the  rent  and  taxes,  to  the 
day  of  quitting  possession;  and  the  expenses  of  the  iigvee- 
mentwere  to  be  paid  by  the  parties  in  equal  moieties;  and 
it  was  lastly  agreed, ''  that,  on  either  party*s  not  fiilfllliag 
all  and  every  part  of  the  agreement,  he  ahoidd  pay  to  the 
other  500/.,  thereby  settled  and  fixed  as  liquidated  dam- 
ages:'* it  was  held,  tbat  this  sum  was  not  a  mere  penalty 
to  cover  such  damages  as  nnglit  be  actually  inmurrod  by 
the  non-performance  of  the  agreement,  but  that,  on  a 
breadi  by  the  defendant  for  refining  Id  aceept  an  nssigni 
ment  of  the  lease,  or  iake  possession,  he  was  liable,  to 
pay  the  phmtiff  tlm  full  amount  of  that  sum.  And  Mr. 
Serjeant  Williams^  in  a  note  to  Gamrfard  v.  Gf^gUk  (n), 
says — ^*  It  seems  clear,  that,  bodi  at  law  and  in  equil^r,  the 
obligee  cannot  recover  more  damages  against  tim  oUlgsr 
for  the  breach  of  a  condition  of  a  bond^  than  the  amoimt 
of  the  penalty  and  costs;  for  the  bcmd  asoertaioB  dieei- 
tent  of  the  damage  by  consent  of  the  parties.**  So,  hers, 
the  sum  of  1,000A  was  declared  to  be  the  tucertained^uA 
liquidated  amount  of  the  damages,  by  the  egress  tigms  of 
the  agreement,  as  well  as  the  intention  of  the  parlies*- 

Mr.  Serjeant  Spankie  afterwards  shewed  caoae. — Jn 
actions  for  the  Ineaeh  of  covenants  and  agreements,- wheie 
clauses  are  framed  in  terms  similar  to  the  preaent^  there 
has  frequently  been  a  great  difficulty  in  drawing- a  distiao- 
tion  between  penaUies  and  UgtUdaied  damages,  mod  the 
subject  has  been  fully  discussed  in  many  late  cassa 
The  leading  authority  on  the  question  more  nmnfiliatflr 
before  the  Court,  is  the  case  of  Astley  v.  Weldan  (&),  which 
established  a  general  rule,  viz.  that  wherever  the  paymait 

(a)  1  Wms.  Saund.  68  a.  (6)  2  Bos.  &  Pul.  346. 
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^a  raaaBer  iBm  i»  teethred  by  a  larger,  the  latter  is  to  te  1889. 
eonridefed  a  penalty.  Tbere,  the  plaintiff,  the  manager 
ef  8  ilrtetre,  a|;ieed  to  pay  Ae  defendant,  an  actreis,  a  cer- 
tain aum  per  week  to  perform  at  his  theatres,  and  also  her 
tnfMag  expenses;  and  die  defendant  agreed  to  perform 
tC  the  ^Mfiaties  slich  thingiB  as  she  should  he  required  by 
ike  jhatHalff  and  to  attend  at  the  theatres  beyond  the  usual 
hoars  ott*any  emergency,  and  at  rehearsals,  or  be  subject  to 
ceHain  fines;  and  it  was  agreed  by  both  parties,  at  the  foot 
sf  Ae*eoDtract»  '*  that  either  of  them  neglecting  to  perform 
the  agicementy  should  pay  to  the  other  £00/.,  to  be  recoTcr- 
ed  in  any  Court  of  record  at  WeHmhuier;  and,  it  was  held, 
diat  that  smn  was  in  the  nature  of  a  penalty;  although  the 
sgreesaeat  contained  a  stipulation  for  liquidated  damages, 
in 'temn  equaHy  as  strong  as  the  present;  and  Mr.  Justice 
HeaikMA^d) — '*  Where  articles  contain  covenants  for  the 
pekfotmance  of  several  things,  and  then  one  large  sum  is 
rtated  at  the  end  to  be  paid  upon  breach  of  performance, 
Aat  must  be  considered  as  a  penalty.  But,  where  it  is 
agreed,  that,  if  a  party  do  such  a  particular  thing,  such  a 
sittn  shall  be  paid  by  him,  then  the  sum  stated  may  be 
treated  as  liquidated  damages.*'  That  doctrine  has  been 
since  recognised  in  a  Court  of  equity,  in  the  case  of  Street  v. 
Rigby  (6),  and  must  govem  the  present.  In  AMey  v.  Wei- 
don,  Mr.  Justice  Chambre  said  (c) — *^  There  is  one  case  in 
irtiich  the  siim  agreed  for  must  always  be  considered  as 
a  peiialty ;  and  that  is,  where  the  payment  of  a  smaller  sum 
is  sc$6uied  by  a  larger.  In  this  case,  it  is  impossible  to  gar- 
lile  Ae  covenants,  and  to  hold,  that,  in  one  case,  the  pladn- 
tiir shall  recover  only  for  the  damages  sustained,  and,  in 
anbtiher,  that  he  shall  recover  the  penalty;  the  concluding 
ektiae  'a)pf^s  cfquailly  to  all  the  covenants."  There  is  a 
Biaififeat'dbtftictibn  where  a  clause  of  this  nature  is  con- 


(a)  2  Bos.  &  PuL  363.  (6)  6  Ves.  817. 

(c)  2  Bos.  &  Pul.  354. 
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filled  to  the  performance  of  one  specific  tfiing  only/or 
where  it  extends  to  the  performance  of  several' and  inde<- 
pendent  acts  contained  in  an  agreement,  and -some  ofwhich 
are  of  minor  importance  to  the  parties;  for,  where  ihe  sum, 
which  is  to  be  a  security  for  the  performance  of  an' agree* 
ment  to  do  sevieral  acts,  will,  in  case  of  breaches  of  the 
agreement,  be,  in  some  instances,  too  large,  and,  ui  others, 
too  small  a  compensation  for  the  injury  thereby  occasioned, 
that  sum  is  to  be  considered  a  penalty,  and  the  amoimt  of 
the  damage  actually  or  probably  incurred  is  a  qnestioR 
for  the  Jury.     In  Lowe  v.  Peers  (a),  the  defendant  cove- 
nan  ted  to  pay  the  plaintiff  a  stipulated  sum  upon  a  parti- 
cular event  only,  viz.  if  he  should  niarry  any  other  person 
.than  the  plaintiff;  and,  as  the  precise  sum  was  there  fixed 
and  agreed  upon  between  the  parties,  as  a  compensation 
in  damages  for  a  breach  of  promise  of  marriage,  that  sum 
was  considered  as  liquidated  and  ascertained  damages,  in 
case  the  defendant  should  marry  another  woman.^    That 
is,  however,  altogether  different  from  the  present  case, 
for,  although  the  parties  might  have  intended  that  if  the 
defendant  had  quitted  Covent  Garden  Theatre,' and  join- 
ed a  rival  establishment,  he  should  forfeit  lOOW./ yet  it 
would  be  unjust,  if  not  absurd,  to  say,  that  fae>  should  f0^ 
feit  that  sum  if  he  neglected  to  attend  at  a  singte>1ehea^ 
sal,  although  he  might  have  been  punctual  in  bis  previods 
attendances,  even  to  the  last  week  of  his  engagement.    S<b 
on  the  other  hand,  the  parties  cotild  not  hove  -centWipli^ 
ed,  that,  if  the  plaintiff  bad  omitted  to  pay  the  dafeodadt 
his  nightly  salary  of  S/.  Gs.  8rf.,  for  a  weA  or  monCli,  W 
«ven  for  a  year,  he  should  be  liable  to  forfeit  lOOOlU  Ibr 
each  omission.  •  It  is  quite  clear,  that  the  penalty  waa  tiot 
meimt  to  attach  for  every  separate  breach  of  the  agKfr* 
ment,  or  for  a  partial  non-performance  of  eadi  of  tiie  sti- 
pulations therein  contained.    But,  as  Uie  dauee  in  quet- 

(a)  4  Bvrr.  2225. 
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iKMi  applies  in  tennt  to  the  slightest  violation  of  the  agree- 
ment,  the  Court  eannot  determine  to  which  breach  it  was 
intended  lo  apply ;  and,  therefore,  it  was  most  properly 
left  t^jlhe  Jury  to  say,  what  damage  the  plaintiff  had  in 
hd  watained.  In  Jsiky  r.  JVeldan,  Lord  Eldon,  C.  J., 
nud{a)-— '*  What  was  urged  in  the  course  of  the  argu- 
mentf  has  ever  appeared  to  me  to  be  the  clearest  princi- 
ple. Mi*  that»  where  a  doubt  is  stated,  whether  the  sum 
inserted  be  intended  as  a  penalty  or  not,  if  a  certain  dam- 
age, leas  than  that  sum,  is  made  payable  upon  the  face  of 
the  same  instrument,  in  case  the  act  intended  to  be  pro- 
hibited be  done,  that  sum  shall  be  construed  to  be  a  pe- 
nalty;** and  his  Lordship,  by  way  of  illustration  of  that 
prindple,  and  adapting  it  to  the  case  before  him,  said  (A), 
— ^  There  are  many  instances  of  the  defendant's  roiscon- 
doet,  which  are  made  the  subject  of  specific  fines  by  the 
hwa  of  the  theatre.  Are  we  then  to  hold,  that  if  the  de- 
fendant happens  to  offend  in  a  case  which  has  been  so 
provided  "for  by  those  laws,  she  shall  pay  only  2s.  G<L  or 
fif.;  but,  if  she  offend  in  a  case  which  has  not  been  so 
provided  for,  she  shall  pay  200L  ?**  In  ReiUy  v.  Jones ^  the 
only  object  the  parties  had  in  view  was,  the  sale  and  trans- 
fer of  a  public-house,  and  they  contemplated  the  iiilfil- 
tnent  of  the  contract  tn  totOi  as  they  agreed  that  either  of 
di«tt  not  fulfilling  atfaitc/^very/Mir^i  should  pay  the  other 
5001, ^thereby  settled  and  fixed  as  liquidated  damages; 
and- Mr.  Justice ParA  said(c) — "It  does  not  appear  to 
we%  that  the  agreement  in  this  case  must  be  assumed  to 
be  for  the  performance  of  several  things;  and,  although 
the  fixtwes  and  stock  in  trade  were  therein  specified,  and 
wcrs-to  be  valued  and  paid  for  independently  of  the  sale 
of  the  pMnises,  yet  the  substance  of  the  agreement  tend- 
ed tanDe- single  act,  vix,  the  relinquishment  of  the  whole 
of  the, premises  by  the  vendor  to  the  vendee,  who.  was  to 
enter  and  take  possession  of  the  house/* 

(a)  2  Bos.  &  Pul.  350.         {b)  lb.  362.         (c)  8  B.  Whoore,  252. 
VOL.  III.  F  F 
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1829.  In  Davies  v.  Petiton{a),  where  A.  agreed  with  B.  to  sell 
him  the  stock  and  good-will  of  bis  businessi  and  to  demise 
to  him  the  house  in  which  the  business  was  carried  on, 
for  which  B,  was  to  pay  800/.,  and  to  take  the  furniture 
and  fixtures  at  a  valuation,  and  they  were  afterwards  var 
lued  at  174i^,  and  400/.  was  paid  to  A.  at  the  time  of  exe- 
cuting the  agreement,  and  B.  agreed  to  accept  and  pay 
two  bills  of  exchange,  one  for  400/.,  payable  twelve  months 
after  date,  and  the  other  for  174/.,  payable  two  months 
after  date;  and  A.  agreed  not  to  carry  on  the  business 
within  five  miles  of  the  house:  and  for  the  true  perform- 
ance of  this  agreement,  each  of  them  did  thereby  bind  and 
oblige  himself  to  the  other  of  them  in  the  penal  sum  of 
500/.,  to  be  recoverable  for  breach  of  the  said  agreement 
in  a  Court  of  law,  as  and  by  way  of  liquidated  damages;  it 
was  held  that  this  sum  was  a  penalty,  and  not  liquidated 
damages.  And  Lord  Chief  Justice  Abbott  satd(i) — ''I 
consider  that  this  action  is  brought  to  recover,  not  a  sum 
certain  by  way  of  liquidated  damages,  but  so  much  as  the 
plaintiff  can  get  by  way  of  damages;  for  this  is  a  special 
action  on  the  case,  in  which  the  plaintiff  is  entitled  to  re- 
cover damages  in  proportion  to  the  injury  stated  in  his  de- 
claration. We  must  look  to  the  whole  of  the  agreement 
in  order  to  ascertiun  whether  the  500/»  was  intended  to  be 
a  penalty  or  Uquidated  damages;  and,  considering  the 
whole  agreement,  we  think  it  was  clearly  intended  as  a 
penalty  to  secure  such  damages  as  the  party  injured  oiight 
to  receive.*'  So  here,  taking  the  wh<^e  of  the  agreement 
together,  the  plaintiff  is  not  entitled  to  recover  1000^  lor 
liquidated  damages,  but  only  such  a  compensatioD  as  tlie 
Jury  might  think  he  was  entitled  to  receive*  Mr.  Justioe 
Barley  said  (c) — "  We  must  look  at  all  the  parts  of  this  fa- 
Btrument,  in  order  to  ascertain  whether  it  was  the  intentioB 
of  the  parties  that  the  sum  of  500k  should  be  a  penalty  or 

(a)  G  Barn.  &  Cress.  216.  (6)  lb.  221.  (c)  lb.  223. 
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Kquidated  damage.  Now,  where  the  sum  which  is  to  be  19^.' 
a  security  for  the  performance  of  an  agreement  to  do  se* 
¥eral  acts,  will,  in  case  of  bi^eaches  of  the  agreement,  be 
in  some  instances  too  large  and  in  others  too  small  a  com- 
pensation for  the  injury  thereby  occasioned,  that  sum  is 
to  be  considered  a  penalty."  Mr.  Justice  Holroyd  said  (a) 
-**'  We  must  look  to  the  nature  of  the  agreement,  and 
of  the  sum  to  be  paid,  in  order  to  ascertain  whether  the 
nun  of  5(XML,  which  was  to  secure  the  performance  of  the 
agreement,  was  intended  to  be  a  penalty  or  liquidated 
damages."  And  Mr.  Justic^e  Liiiledah  said — "  Since  the 
statute  of  8  &  9  Wm.  3,  parties,  in  framing  agreements, 
have  frequently  changed  the  word  '  penalty*  for  'liquidate 
^  damages;*  but  the  mere  alteration  of  the  term  cannot 
dter  ike  nature  of  the  thing ;  and  if  the  Court  see,  upon 
the  vhola  agreement,  that  the  parties  intended  the  sum  to 
be  a  penalty,  they  ought  not  to  allow  one  party  to  deprive 
the  other  of  the  benefit  to  be  deriyed  from  the  statute." 
So,  inlUmdaly.  Eve^-est,  although  the  words  in  the  clause 
of  the  agreement  were  extremely  strong,  to  sliew  that  the 
parties  intended  that  the  damages  should  be  ascertained 
sad  fixed  on  a  breach  of  the  agreement ;  yet  Lord  Chief  Jus* 
tiee  Abboitf  in  summing  up  to  the  Jury,  said  (6) — *'  A  great 
deal  has  been  said  about  the  different  import  of  the  terms 
penalty  and  liquidated  damages;  but  I  am  of  opinion,  and 
shall  always  hold  so  until  compelled  by  a  higher  authority 
to  say  otherwise,  that  whether  the  term  peneUiy  or  liqui" 
dmied  damages  be  used  in  the  agreement,  a  party  who 
claims  compensation  for  a  default,  shall  only  be  allowed  to 
sacover  what  damage  he  has  really  sustained."  Here,  as 
IB  that  ease,  the  agreement  was  not  under  seal,  and  as  the 
plaintiff  has  declared  for  a  breach  of  the  agreement,  he 
is  only  entitled  to  recover  damages  in  proportion  to  the 
injury  alleged  in  the  declaration,  viz.  for  the  defendant's 

(a)  6  Barn.  &  Cress.  224.  (b)  I  Mood.  &  Malk.  4^. 
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1829.         refusal  to  perform  during  the  second  season.  Tbo  plaintiff 
KfeMBit*      ^^^  ^^^  benefit  of  the  defendant's  services  during  the  first 
f.  year  in  which  he  had  performed;   and  the  Jury  have 

proportioned  the  damages  accordingly.  PotMer  saye  («) — 
"  I  cannot  receive  the  whole  of  the  penalty,  and  en- 
joy in  part  the  benefit  of  my  right  of  servitode;  I  can- 
not, at  the  same  time,  have  the  one  and  the  other."  Al- 
though in  Cfisdee  v.  Bolton^  Lord  Cliief  Justice  BeH 
said,  that  he  could  not  subscribe  to  the  doctrine  attribut- 
ed to  Lord  Tenterden  in  RandtU  v.  Ef>ereHj  yet,  as  the 
Chief  Justice  observed  in  Crisdee  r.  BoUon,  the  sum  of 
500/.  was  to  be  paid  for  the  doing  of  one  thing  only,  viz^  the 
setting  up  a  victualling-house  within  one  mile  of  the  house 
transferred  to  the  plaintiff.  So,  in  Barton  v.  Ghver{b)f 
the  agreement  was  confined  to  the  performance  of  one 
thing  only,  viz.  the  defendant's  withdrawing  a  stage-eoaeby 
of  which  he  was  the  proprietor,  from  a  particular  line  of 
road ;  and  in  Farrani  ▼•  Olmitis  (c),  the  lease  reserved  an  in* 
creased  rent  for  every  acre  of  certain  fields  converted  inta 
tillage :  and  Lord  Chief  Justice  Abbott  said,  that  **  there  oer« 
tainly  was  nothing  unreasonable  in  a  landlord  stipnlatii^ 
that  particular  lands  should  not  be  converted  into  tillage 
at  all,  and  that  in  case  it  was  done,  a  large  sum  should  be 
paid  by  way  of  stipulated  damages."  There,  howeverj  the 
parties  had  but  one  object  in  view,  viz.  the  conversion  of 
grass  land  into  tillage.  The  cases  of  Ponsonby  v.  Adams{d}f 
Rolfe  V.  Peterson  (tf),  and  Royy.  The  Duke  of  Beaufort(f)f 
were  referred  to  and  commented  on  by  Lord  Eldon  in  Astlef 
V.  Weldon;  and  it  is,  therefore,  only  necessary  to  refer  to 
the  latter  case  as  to  the  doctrine  established  in  Courts  of 
equity  by  those  decisions.  On  these  grounds,  there  is  no 
reason  to  increase  the  damages  found  by  the  Jury,  or  to 
disturb  their  verdict. 

(c)  Traites  ties  Ol.ligalions,  part  {d)  6  Brown's  Pari.  Cas.  417. 

2,  cap.  5,  art.  3,  pi.  351.  (c)  lb.  4/0. 

(fr)  Holt's  N.  P.  C.  43.  (/)  2  Atk.  190. 
(c)  3  Barn.  &  Aid.  692. 
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Mr*  Serjeant,  ^f/cfey  in  support  of  his  rule. — It  has  been         IB29. 
truly  observed,  that  it  is  very  dif&cult  to  ascertain  the  prin-       kkmbls 
ciple  upon  which  the  distinction  between  the  terms  '  penal-  9- 

F4RE£N. 

ty'  and  '  liquidated  damages*  has  been  founded  in  contracts 
of  this  natujre;  for,  as  Lord  Eldon  said  in  Astley  v.  Wei- 
doM(a) — "  When  this  cause  came  before  me  at  Nisi  PriuSf  I 
felt,  as  I  have  often  done  before,  in  considering  the  various 
cases  on  this  head,  much  embarrassed  in  ascertaining  the 
principle  upon  whicli  those  cases  were  founded.  A  prin* 
ciple  lias  been  said  to  have  been  stated  in  several  cases^ 
the  adoption  of  which  one  cannot  but  lament,  namely,  that 
if  the  flum  would  be  very  enormous  and  excessive,  consid- 
ered as  liquidated  damages,  it  shall  be  taken  to  be  a  pe- 
nalty, though  agreed  to  be  paid  in  the  form  of  a  contract. 
iThis  has  been  said  to  have  been  stated  in  Rolfe  v.  Peter? 
ioni  where  the.  tenant  was  restrained  from  stubbing  up 
timber.  But  nothing  can  be  more  obvious  than  that  a 
person  may  set  an  extraordinary  value  upon  a  particular 
pieeeof  land^  or  wood,  on  account  of  the  amusement  which 
it  may  afford  him*  In  this  country,  a  man  has  a  right  to 
secure  la  himself  a  property  in  his  amusements;  and  if  he 
chooae  to  stipulate  for  5/.  or  501.  additional  rent  upon 
every  aoce  of  furze  broken  up,  or  for  any  given  sum  of 
money  upon  every  load  of  wood  cut  and  stubbed  up,  I 
see  nothing  irrational  in  such  a  contract;  and  it  appears 
to  me  extremely  difficult  to  apply,  with  propriety,  the  word 
'  exeesaive'  to  the  terms  in  which  parties  choose  to  contract 
with. each  other."  And  Mr.  Justice  Rooke  said  (6) — '^  The 
detejnniDatioD  of  the  Court  in  construing  this  instrument 
muat  be  guided  by  the  intention  of  the  parlies."  And  Mr. 
Justice  Chambre  put  the  question  upon  the  fair  presum* 
able. intention  of  the  parties: — such  intent  must  be  col- 
lected from  the  whole  of  the  instrument,  and  the  Court  is 
not  to  judge  whether  the  terms  or  stipulations  therein 

(a)  2  Bo«.  &  Pul.  350.  (6)  Ibid.  353. 
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)88d.  contained  be  reasonable  or  not.  They  must  be  guided 
entirely  by  the  apparent  intention  of  the  parties  at  the 
time  the  contract  or  agreement  was  entered  into.  If  a 
party  stipulate  not  to  set  up  in  trade  against  another  with- 
in a  given  time,  or  a  certain  distance,  under  a  specified 
penal  sum,  he  is  liable  to  pay  the  full  amount^  altlioogh 
he  commit  a  breach  of  the  agreement  by  setting  up  in 
trade  on  the  last  day,  or  within  a  few  yards  of  the 
place  limited.  Although  it  may  be  said,  that  the  amoimt 
of  damages  to  which  a  party  may  be  entitled,  must  ynry  ac* 
cording  to  circ^umstances,  yet  the  intention  of  the  parties 
cannot  be  controlled  or  departed  from,  where  they  haTe  ex* 
pressly  fixed  a  certain  sum  to  be  due  as  Uquuiated  and 
ascertained  damages ^  and  not  as  a  penalty ,  as  in  tUs  case. 
In  ReiUy  v.  Jones ^  Mr.  Justice  Park  said  (a) — ''No  case  has 
been  pointed  out  or  adverted  to,  where,  after  the  parties 
themselves  have  used  and  adopted  the  words  '  Uqmdmled 
damages^'  that  it  has  been  holden  that  the  plaintiff  Bhouki 
not  recover  the  sum  actually  named  and  fixed  aa  such 
damages  in  an  action  founded  on  the  breach  of  the  agree* 
ment.  But  it  appears  to  me  to  be  unnecessary  to  say  that 
there  is  no  such  case;  as  on  looking  at  the  terns  of  the 
agreement  itself,  on  which  alone  I  found  my  opinicm,  I 
think  there  can  be  no  doubt  as  to  tlie  intention  of  the  par- 
ties." The  case  of  Davies  v.  Penton  turned  on  peculiar 
circumstances,  as  the  defendant,  after  pleading  that  the 
plaintiff  did  not  pay  the  bills  of  exchange  according  to  the 
agreement,  whereby  the  sum  therein  mentioned  became 
forfeited,  pleaded  a  set  off,  by  which  he  waived  bis  right 
to  insist  on  liquidated  damages.  But  the  reatoaiig 
of  Lord  Chief  Justice  Best,  in  the  late  case  of  CM$f 
dee  v.  Bolton,  is  precisely  in  point.'  His  LoidUHjP 
said  (6) — ''  I  think  that  the  parties  to  contracts,  firom 
ing  exaMy  their  own  situations  and  objects,  can 


(a)  8  B.  Moore,  252.  (b)  3  Car.  &  Payne,  842. 
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pTeciate  the  consequences  of  their  failing  to  obtain  those  ^^^ 
objects  than  either  Judges  or  Juries.  Whether  a  con- 
tract be  under  seal  or  not,  if  it  clearly  states  what  shall  be 
paid  by  the  party  who  breaks  it  to  the  party  to  whose 
piejiidioe  it  is  broken^  the  verdict  in  an  action  for  the 
Iweaeh  of  it  should  be  for  the  stipulated  sum.  Our  office 
is  to  macertain  the  intent  of  the  parties,  and,  if  not  con- 
trary to  law,  to  carry  their  intent  into  execution.'*  Here 
the  objeet  of  the  plaintiff  was  to  secure  the  performance 
of  the  defradant  as  an  actor  at  Coeeni  Garden  Theatre  for 
four  auceessive  seasons,  and  that  during  that  period  be 
should  not  withdraw  or  transfer  his  services  to  a  rival  e«- 
tabKabtaent.  But  he  did  so  at  the  commencement  of  the 
second  aeason,  and  baa  not  performed  at  Cavent  Garden 
tinoe»  It  was,  theiefcre,  an  entire  withdrawment  for  the 
whole  of  the  renuinder  of  the  term  contracted  for ;  and 
although  the  sum  of  1000/.  may  appear  to  be  exorbitant 
tot  a  aHght  or  trifling  violation  of  the  contract,  yet  it  was 
so  fixed  by  both  parties.  On  taking  the  whole  of  the 
tenas  of  the  agreement  into  consideration,  the  liqui- 
dated damages  must  be  taken  to  apply  to  those  breaches 
only  which  were  in  their  nature  uncertain ;  and  if  the  de- 
fendant had  refused  to  perform  at  the  theatre  on  any 
night  within  the  period  contracted  for,  he  would  have 
been  liable  to  the  payment  of  the  stipulated  sum,  which 
was  expressly  declared  to  be  liquidated  and  ascertain- 
ed damages,  and  not  a  penalty,  or  in  the  nature  there- 
of. It  is  impossible  to  use  stronger  language;  and  the 
dauae  was  framed  for  the  purpose  of  removing  any  doubt 
thai  might  possibly  arise  as  to  its  construction,  and  by 
which  the  parties  must  be  bound ;  and  as  the  defendant  has 
been  guilty  of  a  substantive  breach  of  the  agreement  by 
withdrawing  himself  from  the  theatre,  the  plaintiff  is  en-^ 
tided  to  have  the  verdict  found  for  him  increased  to  the 
sum  prayed. 

Cnr,  adv.  vulL 
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1939.  Lord  Chief  Justice  Tindal  now  deUrered  the  jadgmeiit 

of  the  Court  as  follows : — 

This  is  a  rule  which  calls  upon  the  defendant  to  shew 
cause  why  the  verdict  which  has  been  entered  tor  the 
plaintiff  for  750/.  should  not  be  increased  to  10002.  The 
action  was  brought  upon  an  agreement  made  between  the 
plaintiff  and  the  defendant,  whereby  the  defendant  agreed 
to  act  as  a  principal  comedian  at  the  Theatre  Royal,  CoMi# 
Oarden^  during  the  four  then  next  seasons,  commeocing 
in  October i  1828,  and  also  to  conform  in  all  things  to  the 
usual  regulations  of  the  said  Theatre  Royal,  Cbresi  Qat* 
den;  and  the  plaintiff  agreed  to  pay  the  defendant  S/«  6»*8dL 
every  night  on  which  the  theatre  should  be  open  tout  thea- 
trical performances  during  the  next  four  seasons,  and  that 
the  defendant  should  be  allowed  one  benefit  night  during 
each  season,  on  certain^erms  therein  specified.  And  the 
agreement  contained  a  clause,  **  that  if  either  of  the  parties 
should  neglect  or  refuse  to  fulfil  the  said  agreement,  or  any 
part  thereof,  or  any  stipulation  therein  contained,  eadi 
party  should  pay  to  the  other  the  sum  of  1000/./  to  wluch 
sum  it  was  thereby  agreed  that  the  damages  sustained  by 
any  such  omission,  neglect,  or  refusal  should  amount,  and 
which  sum  was  thereby  declared  by  the  said  parties  to  be 
liquidated  and  ascertained  damages,  and  not  a  penalty  or 
penal  sum,  or  in  the  nature  thereof."  The  breach  allied 
in  the  declaration  was,  that  the  defendant  refused  to  act 
during  the  second  season ;  for  which  breach  the  Jury,  upon 
the  trial,  assessed  the  damages  at  750L;  which  damages, 
the  plaintiff  contends,  ought,  by  the  terms  of  the 
mcnt  to  have  been  assessed  at  1000/.  It  is  cei 
difficult  to  suppose  any  words  more  precise  or  explicit 
than  those  used  in  the  agreement,  the  same  declaring  not 
only  affirmatively  that  the  sum  of  1000/.  should  be  taken 
as  Uquidated  damages,  but  negatively  also,  that  it  should 
not  be  considered*  as  a  penalty,  or  in  the  nature  thereof; 
and  if  the  clause  had  been  limited  or  confined  to  breaches 
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of  Uie  agreement  where  the  damages  would  be  of  an  un-  1889^ 
certain  nature  and  amount,  we  should  have  thought  that 
it  wouU  have  had  the  effect  of  ascertaining  the  damages 
iqpon  any  such  hreach  at  1000^»  for  we  see  nothing  illegal 
or-  unreasonable  in  parties,  by  their  mutual  agreementt 
astiling  the  amount  of  damages,  uncertain  in  their  .nature, 
at  any  sum  upon  which  they  might  agree.  In  some,  ia« 
deed  in  many  cases,  such  an  agreement  fixes  that  which 
iaafanoflt  impossible  to  be  accurately  ascertained,  and  in  all 
oaseait  saves  the  expense  and  difficulty  of  bringing  up  wit* 
nesaesat  the  trial  to  ascertain  that  point.  But  in  the  present 
ease  ike  clause  is  not  so  confined,  for  it  extends  to  the  breach 
^fw^y  sUpulaiion  by  either  party.  If,  therefore,  on  the  one 
hand^  the  plaintiff  had  neglected  to  make  a  single  payment 
of  SA  6s^  Sd,  per  night,  or,  on  the  other  hand,  the  defendant 
had  nfiised  to  conform  to  any  usnal  regulation  of  the 
Aealref  however  minute  or  unimportant,  it  must  have  been 
contended  that  the  clause  in  question,  in  either  case*  would 
have  giren  the  stipulated  damages  of  1000/.  But  that  a 
very  large  sum  should  become  immediately  payable  in  con* 
sequence  of  the  non-payment  of  a  very  small  sum,  and 
that  the  former  should  not  be  considered  as  a  penalty, 
appears  to  be  a  contradiction  in  terms,  the  case  being  pre- 
cisely that  in  which  Courts  of  equity  have  always  relieved, 
and  against  which  Courts  of  law  have  also,  in  modern  times, 
endeavoured  to  relieve,  by  directing  Juries  to  measure  and 
t^BgesA  the  damages  actually  sustained  by  the  breach  of  the 
agreement.  But  it  has  been  argued  at  the  bar,  that  the  li- 
quidated damages  apply  to  those  breaches  of  the  agreement 
only  which  are  in  their  nature  uncertain,  leaving  those 
which  are  certain  to  a  distinct  remedy  by  the  verdict  of  a 
Jnry.  But  we  can  only  say,  that  if  such  was  the  intention 
of  die  parties,  they  have  not  so  expressed  it,  but  have 
made  the  clause  relate,  by  express  and  positive  terms,  to  all 
breaches  of  every  description,  and  of  the  most  trifling  na- 
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tare.  We,  therefore,  cannot  distinguish  this  ease  in  prin* 
ciple  from  that  oiAstley  v.  fFeldon,  in  which  it  was  stipu- 
lated, *'  that  either  of  the  parties  neglecting  to  perform  the 
agreement,  should  pay  to  the  other  of  them  ^(XM.,  to  be  re* 
covered  in  any  of  his  Majesty's  Courts  of  record  at  fVesi' 
mimter.**  In  that  case,  there  was  a  distinct  agteement,  that 
the  sum  stipulated  should  be  liquidated  and  ascertain- 
ed damages*  There  were  clauses  in  the  agreement,  some 
sounding  in  uncertain  damages,  others  relating  to  certain 
pecuniary  payments.  The  action  was  brought  for  the  breadi 
of  a  clause  of  an  uncertain  nature;  and  yet  it  was  held  bj 
the  Court,  that,  for  this  very  reasmi,  it  would  be  absurd  to 
construe  the  sum  inserted  in  the  agreement  as  Kquidated 
damages,  and  that  it  was  a  penal  sum  only.  As  that  ease 
appears  to  us  to  have  been  decided  on  a  clear  and  intelli- 
gible  principle,  and  to  apply  to  the  present,  we  think  H 
right  to  adhere  to  it;  and  this  makes  it  unnecessary  to 
consider  the  subsequent  cases,  which  do  not  in  any  way 
break  in  upon  it.  We  think,  therefore,  that  the  present 
verdict  should  stand,  and  the  rule  for  increasing  the  dam- 
ages be 

Dbcharged. 


Tuesday,  MiTCHiNsoN  and  Others  v.  Begbie  and  Others. 

July  7  th.       ^^ 

The  piaintiflk,  J.  HIS  was  an  action  of  assumpsit  for  freight.  At  the 
Slftractedby      trial,  before  Lord  Chief  Justice   Tindal,  at  GmldAaU,  at 

charter-party 
with  ^.,  to  take 

on  board  a  cargo  of  wheat,  at  Dantzic,  where  ^.  resided,  and  convey  it  to  London^  at  4s.  6d,  per 
quarter.  J,,  not  having  a  cargo  ready,  entered  into  a  sub- charter-party  with  B.  to  take  com  at 
6«.  per  quarter.  JS.  consigned  the  cargo  to  the  defendanU  under  billtf  of  lading,  by  which  the 
corn  was  made  deliverable  to  them,  or  their  assigns,  on  paying  freight  at  6s.  per  quarter.  No 
reference  was  made  to  the  sub-charter-party  in  the  bills  of  lading.  B.  gaw  the  defentaais  Kotfee 
not  to  pay  the  full  freight  to  the  ptaintiS,  stating  that  they  were  only  entitled  to  freight  at  is.  64. 
per  quarter: — Held,  that  the  plaintiS^  could  only  recover  freight  at  that  rate,  although  the  defend- 
ants, in  ignorance  of  the  sub- charter- party  or  claim  of  B.,  hai^  at  first  promised  to  pay  the  IhI 
freight  of  6«.,  according  to  the  bills  of  lading. 
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the  Siuings  after  the  last  Term,  it  appeared  that  the         18^. 
plaintifis,  as  owners  of  the  ship  IfiUiam  Peile,  in  Sep*    ^^jg^cuiMon 
tember,  18S8.  entered  into  a  charter-party  with  Messrs.  •• 

Sackf  Bremer^  %  Co.,  ship  brokers  in  Lamdanf  as  agents 
for  6.  E.  Gerlackf  at  Daninic^  by  which  it  was  stipu- 
lated,  that  the  ship  should  proceed  forthwith  from  L(m* 
dam  %o  DaniMiCf  and  there  take  on  board  a  full  and  com-* 
plete  cargo  of  wheat  for  London,  for  certain  freight  pay« 
able  in  that  behalf,  W«.  at  the  rate  of  4#.  6d.  per  quarter; 
tibaty  on  the  arrival  of  the  ship  at  DaniMtc,  there  was  a 
great  demand  for  vessels,  as  com  had  risen  in  price  in 
this  country,,  and  Gerlaehf  having  no  cargo  ready,  enn 
ployed  a  broker  to  let  the  ship  on  his  account.  The 
broker  accordingly  entered  into  a  negotiation  with  Messrs. 
Smermans  ^  Son,  at  Danixic;  and,  on  the  8th  October, 
18S8f  a  charter-party  was  entered  into  there,  which  stated 
that  the  following  freight  conditions  had  been  agreed  for 
the  ship  William  Peile,  commanded  by  Captain  LiiUle,  for 
the  voyage  from  Danimc  to  London,  who,  after  verbal  and 
mutual  understanding  with  the  shippers,  Messrs.  Saer-* 
mans  ^  Son,  on  one  side,  and  the  loader,  Mr.  G.  E. 
Gerlaohf  through  the  medium  of  the  broker  who  signed 
the  charter-party,  agreed  that  the  ship  should  receive 
a  full  end  easy  cargo  of  wheat,  on  freight,  six  shillings 
for  each  delivered  imperial  quarter,  on  the  regular  and 
due  delivery  at  the  place  of  destination.  The  captain 
signed  bills  of  lading  on  the  shipment  of  the  com,  on 
the  16th  October,  18^,  by  which  709  quarters  of  wheat 
were  made  deliverable  to  the  defendants,  or  their  assigns, 
they  paying  freight  for  the  said  corn,  6«.  per  quarter.  No 
reference  was  made  to  the  sub-charter-party  by  the  bills  of 
lading,  and  it  did  not  appear  whether  the  captain  had  ne- 
gotiated for  the  sub-charterer,  as  agent  of  the  plaintiffs,  or 
of  Gerkich,  or  when  the  instrument  was  executed.  The 
vessel  having  arrived  at  London,  and  the  wheat  being  de- 
manded by,  and  delivered  to  the  defendants,  the  plaintiffs 
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1899.        diumed  freight  at  the  rate  of  6f.  per  quarter,  according  to 

M1TCHIV8011    ^®  ^'^^^^  ^^  lading,  which  the  defendants  promised  to  pay, 
V*  being  then  imorant  of  the  sub-charter-party  or  the  claim  of 

BfiGBIB 

Messrs.  Saermans,  the  shippers.  The  amount  of  the  fuU 
freight,  at  the  rate  of  6s.  per  quarter,  was  56/.  Thei  wheat 
remaining  in  the  defendants'  hands  was  attached  by  order 
of  Messrs.  Saermans  ^  Son,  who  gave  them  notice,  that  the 
plaintiffs  were  only  entitled  to  freight  at  the  rateof  4f.6dL 
per  quarter,  which  the  defendants  paid.  The  attachment 
having  been  dissolved  by  the  defendants'  putting  in  baO, 
and  they  having  refused  to  pay  the  additional  1«.  6dm  per 
quarter,  as  claimed  by  the  plaintiffs,  the  pretsent  action 
was  commenced. 

The  Jury  found  a  verdict  for  the  plaintiffs  for.  the  fiiU 
amount  of  the  freight,  leave  being  reserved  to  the  de- 
fendants to  move  to  set  it  aside,  and  that  a  verdict  nug^ 
be  entered  for  them  instead  thereof,  in  case  the  Cpuit 
should  be  of  opinion  that  the  plaintiffs  were  not  eiititle4 
to  recover  the  full  freight,  at  the  rate  of  6^.  per  quarteTt 
as  claimed  by  them  under  the  bills  of  lading. 

Mr.  Serjeant  Wilder  on  a  former  day  jnjthis  Term,  ob- 
tained a  rule  nisi  accordingly,  and  submitted,  thai  the 
plaintiffs  could  only  be  entitled  to  recover  freight  for  the 
wheat,  according  to  the  stipulations  contained  in  the  di|ir- 
ter-party,  entered  into  between  them  and  Sad,  Bre* 
mer  ^*  Co.,  as  agents  for  Gerlachf  viM»  at  the  rate  of  4i. 
6d,  per  quarter.  The  bills  of  lading  were  not  signed  by 
the  captain,  as  agent  of  the  plaintiffs  as  owners  <tf  the 
ship,  but  as  agent  of  Gertach,  on  whose  behalf  the  sub- 
charter-party  was  effected. 

Mr.  Serjeant  Jones  now  shewed  cause. — The  defend- 
ants received  the  wheat  under  the  bills  of  lading,  by  which 
it  was  made  deliverable  to  them,  on  their  paying  freight, 
at  the  rate  of  6^.  per  quarter.     The  plaintiffs,  therefore. 
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#ere  entitled  to  freight  according  to  the  terms  of  the  hilb         1^- 
of  lading ;  and  the  defendants  having  promised  to  pay  at  the     n ii^^hhm 
rate  of  6#.  per  quarter^  they  could  not  afterwards  set  up  s  v. 

right  or  claim  by  Messrs.  SaermanSy  under  a  sub-contract| 
as'against  the  plaintifTs.  Neither  the  plaintiffs  nor  the  de* 
fendants  were  parties  to  the  sub-charter-party  entered  intc^ 
at  DmiMie,  nor  did  it  appear  that  the  captain  acted  as  the 
agent  of  Oerlaeh»  He  might  have  negotiated  with  the  brok- 
er on  iiehalf  of  the  plaintiffs,  and  although  there  might  have 
been  a  sub-Ietting  of  the  ship  to  Messrs.  Saermans  ^  Sot$t 
stiO  Ae  circumstances,  as  proved  at  the  trial,  are  sufficient 
to  entitle  the  plaintiffs  to  retain  their  verdict.  Although  the 
defendants  insist,  that  the  terms  of  the  charter-party  from 
the  plaintiff^  to  Gerlach  estop  them  from  recovering 
more  than  49.  6i/.  per  quarter,  as  that  was  all  they  con*: 
traeted  to  receive  for  freight  under  that  instrument;  yet,  as 
the  defendants  demanded  and  received  the  cargo,  liable  to 
the  freightj  it  is  evidence  of  a  new  contract  to  pay  accord^ 
ing  to  the  tenor  of  the  bills  of  lading,  and  falls  within  the 
principle  established  in  Cock  v.  Taylor  (a),  viz.  that,  al« 
though  no  express  agreement  be  made  by  the  shipper  for 
freight,  yet  that  the  consignee  becomes  liable  for  it,  by 
accepting  the  goods  imder  the  bill  of  lading ;  and  Lord 
EUenbortmgh  there  said — '^  Though  there  were  no  original 
pririty  of  contract  between  these  parties  for  payment  of 
the  freight,  yet  the  taking  of  the  goods  from  the  ship  by 
the  purchaser  under  the  bill  of  lading,  is  evidence  of  a  new 
a^eenient  by  him,  as  the  ultimate  appointee  of  the  ship« 
pers  for  the  purpose  of  delivery,  to  pay  the  freight  due 
for  the  carriage  of  such  goods,  the  delivery  of  which  was 
only  stipulated  with  the  shippers  to  be  made  to  the  con* 
signees  named  in  the  bill,  or  their  assigns,  he  or  they 
paying  freight  for  the  said  goods."  This  is  not  a  new 
doctrine,  for  in  Roberts  v.  Holt  (6),  it  was  held,  that  if 
a  consignee  receive  goods  in  pursuance  of  a  bill  of  lading, 

{a)  13  East,  399.  (6)  2  Show.  443. 
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freight.  In  B^U  v.  Kymer  (a),  the  indorsee  of  a  bill  of  1829. 
lading  of  goods  shipped  by  a  chartered  vessel,  deliverable  mitchiniom 
to  the  consignee  or  his  assigns,  he  or  they  paying  freight  _  v. 
according  to  the  charter-party,  was  held  liable  to  the 
charterer  for  the  freight,  although  the  goods  were  landed 
before  the  bill  of  lading  was  indorsed,  and  the  indorsee  had 
paid  over  the  proceeds  to  the  indorser  before  the  freight 
was  deinanded.  In  Moorsom  v.  Kymer  (b),  there  was  an 
express  contract  in  the  charter-party  which  provided  for 
the  payment  of  freight,  and  there  was  no  implied  con-* 
tract  on  the  part  of  the  indorsee  of  the  bill  of  lading  to 
pay.  In  Pinder  v.  WUks  (c),  the  defendants  were  nei<* 
ther  the  consignees  nor  holders  of  the  bills  of  lading, 
and  they  had  assigned  all  their  effects  to  a  trustee  for 
benefit  of  creditors,  previously  to  the  arrival  of  the  goods. 
These  cases,  therefore,  are  distinguishable  from  Cock  v. 
Tmylar^  which  must  govern  the  present;  and,  as  the 
defendants  not  only  promised  the  plaintiffs  to  pay  the 
freight  to  them,  but  actually  paid  part  of  it,  they  ad- 
mitted their  liability  to  pay  the  whole  according  to  the 
tenna  of  the  bills  of  lading;  and  if  Messrs.  Saermans 
§[  SoMf  the  consignors  of  the  wheat,  had  a  right  to  the 
additional  freight  under  the  sub-charter-party  entered 
into  between  them  and  Gerlach^  at  Dantxic,  they  must 
make  their  claim  on  the  plaintiffs,  who  are  clearly  en- 
titled to  recover  the  full  freight  as  against  the  defend- 
ants, they  having  received  the  cargo  under  the  bills  of 
lading. 

Mr.  Serjeant  WiUe,  and  Mr.  Serjeant  Stephen^  in  sup- 
port of  the  rule,  were  stopped  by  the  Court 

Ix)rd  Chief  Justice  Tindal. — I  think  that  this  rule 
ought  to  be  made  absolute.     It  is  quite  clear,  from  the 

(«)  S  Taunt  477;  5.  C.  1  Manh.  146.  (6)  2  Man.  &  Selw.d03. 

(r)6Tavnt.  612. 
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1829.        evidence  adduced  at  the  trial,  that  the  plaintiffs  have  ob* 
MrrcHiNsoN    ^^^'^^^  ^^  much  as  they  had  bargained  for,  vix,  the  fuU 
V.  amount  of  the  freight  stipulated  to  be  paid  to  them  ac- 

cording to  the  provisions  of  the  charter-party ;  but  they 
now  seek  to  recover  an  extra  sum  for  freight  made  pay- 
able underbills  of  lading,  but  which  freight  in  fact  belongs 
to  Messrs.  Saermans,  the  shippers,  to  whom  Gerlach  let 
the  ship;  and  the  charter-party  entered  into  between  those 
parties  at  Dantzic  was  sufficiently  proved,  both  in  sub- 
stance and  in  terms.     If,  however,  the  defendants  were 
liable  for  the  extra  or  full  freight,  or  could  be  compelled  (o 
pay  it  by  any  strict  rule  of  law,  we  must  be  bound  by  it. 
All  the  cases  to  which  we  have  been  referred,  were  cases 
where  no  jus  tertii  intervened.     The  parties  who  were  en- 
titled to  the  additional  freight  gave  the  defendants  notice 
not  to  pay  it  to  the  plaintiffs.   The  question  then  is — Whe- 
ther, in  defiance  of  such  notice,  they  were  bound  to  do  so, 
the  wheat  being  deliverable  to  them  by  the  bills  of  lading, 
on  paying  freight  at  6«.  p^  quarter,  the  freight  payable  by 
the  plaintiffs*  charter-party  being  4«.  Gcf.  only.     Although 
the  defendants  at  first  promised  to  pay  the  full  freight  of  6f. 
per  quarter,  yet  they  did  not  then  know  the  conflicting 
rights  of  the  parties  who  were  really  entitled  to  receive 
it;  and,  therefore,  such  proniise  is  not  binding  on  theoK 
If  an  agent  receive  money,  with  directions  from  his  prin- 
cipal to  pay  it  over  to  a  third  party,  the  principal  may  re- 
voke the  authority  given  to  the  agent,  at  any  time  before 
the  payment  is  actually  made.     Here,  the  plaintiffs  have 
received  the  whole  of  the  benefit  they  expected  to  derive 
under  the  charter-party  entered  into  by  them  with  the 
agents  for  Gerlach.     If  a  landlord  let  a  house  for  30/.  per 
annum,  and  the  tenant  underlet  it  for  40/.,  the  landlord 
cannot  claim  the  additional  rent  from  his  lessee.     So,  here 
the  plaintiffs  cannot  be  entitled  to  recover  the  additional 
freight  of  1  s.  GiL  per  quarter,  according  to  the  sub-char- 
ter-party entered  into  between  Qerlach  and  Messrs.  Saer^ 
manSf  at  Dantzic;  and,  as  the  defendants  had  notice  not  to 
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pay  such  freight  to  the  phintifTs,  I  am  of  opinioiii  that     .  .I^39» 
they  were  not  entitled  to  recover  it  in  this  action.  mitchinsom 


Mr.  Justice  Park.-^I  am  entirely  of  the  same  opinion. 
There  was  sufBcient  evidence  to  support  the  sub-charter- 
party  entered  into  between  Gerlach^  the  original  charterer, 
and  Messrs.  Saermans,  atDantzic*  Although  the  bills  of 
lading  were  signed  by  the  captain,  it  did  not  appear  that 
the  cbntract  at  Danizie  was  made  by  him  on  behalf  of  the 
pluntifik  There  is  no  rule  of  law  or  equity  to  prevent  the 
charterer  of  a  ship  abroad,  who  cannot  obtain  a  cargo,  to  let 
her  to  another  at  a  higher  rate  by  a  sub-charter-party. 
The  plaintifls  agreed  with  the  agents  of  Gerlach  to  con- 
vey the  wheat  from  Dantzic  to  London,  at  4«.  6d.  per 
qnaftler,  and  they  have  received  the  amount  from  the  de- 
fendants at  that  rate.  The  plaintiffs,  therefore,  have  sus- 
tuned  no  injury,  for  they  never  entered  into  a  contract  to 
be  paid  freight  at  the  rate  of  6s.  per  quarter.  The  cases 
cited  b]^  my  brother  «/bne«  have  no  reference  to  the  pre« 
sent,  as  there  the  rights  of  third  parties  had  not  interven- 
ed; and  Messrs.  Saermans,  the  shippers,  were  clearly  en- 
titled td  the  benefit  of  the  contract  entered  into  with  Ger- 
lack  hi  Dantsic,  where  it  was  agreed  by  the  original  cbar- 
teP-XMir^^  that  the  cargo  was^^to  be  shipped. 

Mr:  Justice- BuRROUGH. — The  question  in  truth  is, 
whfetheif '  the  plaintiffs  can  be  entitled  to  recover  the  full 
iraght  at  6i,per  quarter,  when  they  engaged,  by  the 
tenm  of  their  charter-party,  with  the  agents  of  Gerlach, 
to  bifng  home  the  wheat  at  4*^.  6d.  per  quarter.  Messrs. 
Saem§an$,  the  shippers,  are  clearly  entitled  to  receive  the 
additional  1«.  6</.  per  quarter,  according  to  the  terms  of 
the  sub-charter-party  entered  into  between  them  and  Ger- 
laeh,  and  over  which  the  plaintiffs  could  have  no  control. 

Rule  absolute  (a). 
(a)  Mr.  Justice  Gaselee  was  at  Cham  ben. 
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1829. 


Wednesday, 
July  8M. 

A  burgeas  of  a 
corporation  may 
justify  as  bail  in 
error,  in  an  ac« 
tion  brought 
against  the  cor- 
poration, if  he 
be  not  a  capital 
burgess  or  a 
party  on  the  re- 
cord. 


Henley  v.  The  Mayor  and  Burgesses  of  Lyme  Regis* 

[In  Error]  (a). 

On  Mr.  Serjeant  Wildes  opposing  the  justification  of 
the  bail  in  error,  in  this  cause,  one  of  them  admitted  thai 
he  iras  a  burgess  of  the  corporation  ol  Lyme;  on  which 
the  learned  Serjeant  ilisisted,  that  he  was  not  in  a  situa* 
tion  to  justify,  he  being  a  member  of  the  corporate  bodj^ 
and,  in  effect,  one  of  the  defendants  on  the  record. 

But,  on  the  bail's  stating  that  he  was  not  a  capital  bur* 
gess,  nor  a  party  to  the  suit,  the  Court  held — that,  as  he 
might  be  examined  as  a  witness  at  the  trial,  and  that,  in 
case  the  plaintiff*  recovered,  the  verdict  could  not  afi*ect 
him,  there  was  no  foundation  for  the  objection* 

The  bail  justified  accordingly. 

(n)  See  ante,  page  315. 


Wedneiday, 
July  Qth. 

The  Court 
granted  a  vrrit 
of  privilege  to 
exempt  the  de- 
puty  to  the  clerk 
of  tiie  treasury, 
from  serving 
the  office  of 
overseer  of  the 
poor  in  the  pa- 
rish in  which 
he  resided,  the 
duties  of  that 
office  being  in- 
compatible with 
his  personal  at- 
tendance on  the 
Court. 


Jefferies,  Ex  parte. 

JxIR.  Serjeant  Wilde,  on  a  former  day  in  this  Tem,  ob- 
tained a  rule  nisi,  that  a  writ  of  privilege  might  issue,  to 
exempt  the  applicant,  Mr.  Jefferies,  the  deputy  to  the 
clerk  of  the  treasury  of  this  Court,  fi-om  servnig  the  office 
of  overseer  of  the  poor  of  the  parish  of  St.  Giles.  Tlie 
learned  Serjeant  founded  his  motion  on  an  affidavit  of  the 
applicant,  which  stated,  that  he  had  filled  the  sitnaidon  «f 
deputy  to  the  clerk  of  the  treasury  of  this  Court  siiiee  the 
year  1812,  that  the  duties  of  the  office  required  his  per- 
sonal attendance  during  Term  and  at  the  Sittings,  from 
eleven  in  the  morning  until  two  in  the  afternoon,  and 
from  six  to  eight  in  the  evening;  and  that  he  was  en- 
trusted with  the  custody  of  the  records  of  the  Court, 
which  he  filed  and  kept  in  proper  order,  and  which  he 
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«ras  obliged  to  produce  to  parties  applying  to  inspect  thein«         1829. 
and  fiwr  which  he  was  entitled  to  a  fee  or  remuneration. —       „  ^ 

Ex  parte 

That  he  had  offered  to  serve  the  office  of  overseer  by  de*     Jcfpbrim 
putjTi  or  to  pay  the  usual  fine  imposed  on  a  parishioner  of 
St  Giles,  who  is  appointed  to  fill  that  office* 

Mr.  Seijeant  Merewether  afterwards  shewed  cause. — 
The  privilege  of  the  Court  extends  (Hily  to  exempt  its  offi* 
eers  from  personal  duties.     The  question  then  is,  wlie- 
ther  personal  attendance  was  requisite  in  botli  the  offices 
Mr.  Jejferies  was  called  upon  lo  fill,     in  GernrSs 
(a),  it  was  held^  that  an  attorney  is  not  privileged  from 
acrriog  in  the  railitiai  or  providing  a  substitute;  and  al* 
though  Mr.  Justice  Blacistone  there  said^   that  privi- 
1^^  extends  to  aU  cascfl  of  personal  service,  as  in  the 
case  of  overseers  of  the  poor,  and  he  referred  to  the  Offi^ 
dna  BreiHum  (b)  as  an  luuihority ;  yet  he  observed,  that 
there  was  no  pretence  for  privilege,  if  it  were  not  a  per- 
sonal service.     Although,  in  the  ckse  of  The  King  v. 
Clarke,  Mr.  Justice  Grose  said  (c)— **  That  the  office  of 
constable  might  be  served  by  deputy;'* — yet  the  office  of 
overseer  of  the  poor  cannot.  But  the  office  of  deputy  to  the 
derk  <3ii3ae  treaaury  might,  as  the  duties  of  the  office  did 
not  require  his  personal  attendance;  and  even  if  they  did, 
lie  fldgfat  procure  a  deputy.  Although,  in  the  case  of  The 
Kings*  Warner  {d),  it  was  decided,  that  an  officer  ofthe<:us- 
tomswaa  exempted  from  serving  the  office  of  overseer  of  the 
fSKxr,  aldiough  he  had  not  his  writ  of  privilege  at  the  time; 
yet  there  ihe  offices  were  incompatible,  and,  having  obtain- 
ed his  writ  of  privilege,  the  Court  at  once  admitted  that  it 
exempted  him  from  serving  the  office.     Besides,  the  of- 
fice of  clerk  of  the  treasury  is  not  a  patent  office.     He 
holds  his  place  by  the  parol  appointment  of  the  Lord 

(a)  2  Sir  W.  Bl.  1 123.  (c)  1  Term  Rep.  689. 

(6)  Pa^  162.  {d)  8  Term  Rep.  3/5. 
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Chief  Justice ;  and,  although  it  is  hia  duty  to  take  care  at 
^  and  file  all  the  records  of  the  Court,  yet  hia  persoiial  at- 
tendance is  not  necessary  for  that  purpose,  and  the  appli- 
cant should  have  at  least  shewn  the  Court  that  Ua  office 
could  not  haye  been  performed  by  deputy.  A  writ  of  pri- 
vilege has  never  been  extended  to  an  officer  of  the  Court, 
who  fills  the  place  of  deputy.  An  attorney  stands  in  a  dif- 
erent  situation,  as  he  is  entitled  to  his  privilege,  not  only 
as  an  immediate  officer  of  the  Court,  but  it  is  hia  duty  to 
attend  personally,  and  watch  the  progress  of  a  eause,  in 
which  his  client  not  only  requires  his  profesrional  skill  and 
assistance,  but  his  presence  in  Court  is  necessary.  In  Mmreh*s 
Reports  {a),  a  clerk  of  the  Court  residing  in  Lomdam  was 
chosen  churchwarden,  and  prayed  a  writ  of  privilege,  which 
was  granted ;  and  the  whole  Court  agreed,  that,  fi>r  all 
offices  which  require  personal  and  continual  attendance, 
aa  churchwarden,  constable,  and  the  like,  he  may  have 
his  privilege ;  but  for  offices  which  may  be  executed  by  de- 
puty, and  do  not  require  attendance,  as  recorder  and  the 
like,  for  these  he  shall  not  have  his  privilege.  Here,' there- 
fore, the  applicant  should  have  shewn,  either  that  the  offi- 
ces of  clerk  of  the  treasury  and  overseer  of  the  poor  were 
incompatible,  or  that  the  duties  of  the  former  office  could 
not  be  performed  by  a  deputy.  In  BUhcp  v.  JUoy<{(6),' 
a  writ  of  privilege  was  refused  to  the  chief  accountant  to 
the  commissioners  for  victualling  the  navy,  who  was  chos- 
en churchwarden,  as  there  was  no  absolute  incompatibility 
in  the  two  offices.  Besides,  the  duty  of  an  overseer  is  pa- 
ramount to  that  of  a  deputy  or  inferior  officer  of  the  Court, 
the  former  being  created  by  statute,  and  on  whom  an  im- 
perative duty  is  cast.  The  writ,  therefore,  ought  not  to 
go. 

Mr.  Serjeant  Wilde,  in  support  of  the  application.— The 
(6)  Page  30.  (b)  Bunbury,  2S6. 
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office  of  deputy  to  the  clerk  of  the  treasury  of  this  Court  is  1^^- 
an  office  of  considerable  importance.  He  has  not  only  the  £j^  j^g^ 
care  and  custody  of  the  treasury  of  the  Court*  which  con-  Jsi^ptiis*. 
tains  all  the  records,  but  he  examines  and  signs  all  copies 
taken  from  the  rolls,  and  all  records  of  Nisi  Prius.  He 
also  amends  records,  and  exemplifies  verdicts  and  judg- 
ments. It  is  therefore  an  office  which  requires  great  care 
and  attention,  and  there  are  fixed  and  stated  hoiirs  of  at- 
tendance; and  the  Court  must  assume  that  j^^wita/ at- 
tendance is  necessary;  and  if  so,  they  will  take  judicial  no- 
tice of  the  duties  of  their  officer,  and  affi^rd  him  the  protec- 
tion he  seeks.  It  has  been  admitted,  that  an  attorney  is  privi- 
l^ed,  although  he  is  not  actually  bound  to  attend  the  Court ; 
whilst  here  it  is  sworn  that  the  personal  attendance  of  the 
officer  is  necessary.  In  The  Mayor  of  Norwich  v.  Berry  (a), 
an'attomey  of  this  Court  was  held  to  be  privileged  from  serv- 
ing a  corporate  office;  although  he  resided  within  the  cor- 
poration town,  before,  and  at  the  time  he  was  admitted  an 
attorney;  and  Lord  Mansfield  said — "The  privilege  in- 
sisted upon  as  the  ground  of  exemption  is  the  privilege 
of  the  Court t^  and  where  an  officer  of  the  Court  has  a  duty 
to  perform  which  is  created  by. the  Court,  he  is  entitled  to 
its  protection.  Although  an  overseer  of  the  poor  could 
not,  formerly,  appoint  a  deputy,  yet,  by  the  statute  59  Geo. 
S,  c.  12,  s.  7,  assistant  overseers  may  be  appointed,  who 
are  empowered  to  execute  all  the  duties  to  be  performed 
by  overseers,  previously  to  the  passing  of  that  act. 

Cur.  adv.  vult. 

LfOrd  Chief  Justice  Tindal  on  this  day  delivered  the 
judgment  of  the  Court,  as  follows: — 

In  this  case,  an  application  was  made  by  an  officer  of 
this  Court,  for  a  writ  of  privilege  to  issue,  to  exempt  him 

(a)  4  Burr.  2109;  S.  C.  1  Sir  W.  Bl.  ^3^. 
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1829.        from  serving  tbe  office  of  overseer  of  the  poor  of  the  pa- 
Ex  parte       ^^^  of  St.  GUes.     Having  looked  into  all  the  authorities 
Jefperieb.     on  the  Bobject^  as  well  as  the  nature  of  the  office,  and  the 
duties  of  the  clerk  of  the  treasury  of  this  Court  and  his 
deputy,  we  are  of  opinion  that  the  writ  ought  to  go.    The 
duties  of  each  are  clearly  expressed  and  pointed  out  in  tbe 
report  of  the  commissioners  appointed  by  Parliament  for  ex* 
atnining  into  the  duties,  salaries,  and  emoluments  of  the  offi- 
cers, clerks,  and  ministers  of  the  several  Courts  of  justice  in 
England  and  WcUes.  It  is  there  stated  (a),  that  the  derk  rf 
the  treasury  is  verbally  appointed  by  the  Lord  Chief  Justiod 
for  the  time  being,  and  is  accountable  to  him  for  the  profits 
of  the  office,  with  the  few  exceptions  afterwards  stated* 
Tbe  duties  of  the  clerk  of  the  treasury  are  performed  in 
part  at  the  chambers  of  the  Lord  Chief  Justice,  and  in 
part  at  the  treasury  of  the  Court.    Those  duties  which 
are  performed  at  the  chambers,  this  officer  performs  in 
person.     Those  duties  which  are  performed  at  the  trea- 
sury, arc  performed  on  his  behalf  by  the  deputy  to  the 
treasury  keeper.     We  consider  it  to  be  the  duty  of  the 
clerk  of  the  treasury,  to  take  care  of  the  records  in  the 
treasury,  and  to  sign  all  copies  and  exemplifications  taken 
from  the  rolls,  to  keep  a  file  of  all  rules  and  orders  relat- 
ing to  the  rules  in  the  treasury,  and  to  give  attendance,  by 
himself  or  his  deputy,  in  the  treasury,  every  day  in  Term 
time.    The  deputy  of  the  treasury  keeper,  on  behalf  of 
the  clerk  of  the  treasury,  signs  all  copies  and  exemplifi- 
cationsfrom  the  records.     Rules  and  orders  of  the  Court, 
relating  to  the  records,  are  filed  by  such  deputy;  attend- 
ance is  given  in  the  treasury  by  such  deputy  every  day  in 
Term,  during  the  sitting  of  the  Court,  and  at  other  tfanes 
when  especially  desired.     The  present  clerk  of  the  trea- 
sury was  appointed  in  1811,  on  the  decease  of  his  father, 
who  held  the  office  from  about  the  year  1781,  until  thst 

(r/)Puge87. 
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tine.  We  believe^  that,  generally  speaking,  the  practice  1B21I. 
of  the  office  is  the  same  at  the  present  time,  as  it  was  ^^  p^  ^ 
the  time  of  the  father  of  the  present  officer.  As  to  the  JeFFEais*. 
drcuniataDce  of  discharging  the  duties  in  the  treasury  by 
a  deputy^  apd  the  personal  non-attendance  of  the  officer 
at  any  other  place  than  the  chambers  of  the  Chief  Justice, 
we  belicTe  the  praqtioe  to  be  altogether  the  same.  The 
present  deputy  to  the  clerk  of  the  treasury,  acting  as  above 
mentioned  in  respect  of  the  duties  in  the  treasury,  waa 
appointed  in  the  year  181^.  The  duties  performed  by 
this  officer  injEi^foa,  are  as  follow: — to  pass  all  records 
otNisi  Prius  for  Ltondou  or  Middlesex ^  or  for  the  assises, 
and  to  enter  in  a  book  kept  for  the  purpose,  the  names  of 
the  plaintiff  and  defendant,  the  name  of  the  plaintiff  *s  at- 
torney, &c.  For  the  purposes  ahove  mentioned  attend- 
ance is  given  at  the  chambers  of  the  Lord  Chief  Justice, 
duriiig  the  Term,  and  during  the  Sittings  at  Nisi  Prius 
for  London  and  Middlesex;  and  also,  during  the  Sittings 
after  the  Summer  Assizes  are  over,  attendance  is  given  for 
a  few  days  before  Michaelmas  Term,  and,  after  the  Christ^ 
mas  vacation,  for  a  few  days  before  Hilary  Term.  The 
hours  of  attendance  are  from  eleven  in  the  morning  until 
two  in  the  afternoon,  apd  from  five  till  eight  in  tlie  even- 
ing. 

It  therefore  appears,  that  the  deputy  to  the  clerk  of  the 
treasury  is  bound  to  attend  personally  in  the  discharge  of  his 
duties,  each  day  successively,  for  a  certain  portion  of  the 
year.  The  ground  on  which  an  attorney  is  entitled  to  his 
privilege  is  laid  down  by  Lord  Mansfield  and  Mr.  Justice 
Yaies,  in  The  Mayor  of  Norwich  v.  Berry,  viz,  that  the 
privilege  is  the  privilege  of  tfte  Court;  that  it  must  have 
mimsters,  and  that  an  attorney  is  exempt  from  all  offices 
incompatible  with  his  attendance  in  the  Court  in  which  he 
pnurtises.  That  he  is  bound  to  attend  the  Court;  and, 
therefore,  that  he  is  not  within  the  terms  of  a  bye-law, 
which  made  his  attendance  requisite  in  another  place,  for 
that  he  could  not  be  necessarily  attendant  in  both  places 
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r829.  at  the  same  time.  So^  here,  the  deputy  to  the  clerk  of  the 
Ex  parte  treasury  is  bound  to  attend  personally,  in  discharge  of 
Jbfferibs.  ihe  duties  imposed  on  him  by  the  Court,  and  which  are 
for  the  benefit  of  the  public  at  large.  The  Officina 
Brevium  is  a  book  of  great  authority,  and  contains  se- 
veral precedents  of  writs  of  privilege  for  different  oflScers 
of  the  Court.  The  first  is  to  exempt  a  clerk  of  the  Protho- 
notary  from  serving  the  oifice  of  constable  (a).  There  is 
another  to  exempt  the  clerk  of  the  Chirographer  from  ex- 
ecuting the  office  of  overseer  of  the  poor  (6) ;  another  to 
exempt  the  Clerk  of  the  Exigents  from  the  collectorship 
of  tithes  (c);  and  another,  directed  to  the  mayor  and  alder- 
men of  London^  to  exempt  the  Treasurer  of  the  Court  of 
King's  Bench  from  being  chosen  a  constable;  and  the  writ 
states  (e/),  that  he  was  the  treasurer  of  the  Bench,  where 
the  records  are  kept;  and  that  his  continual  residence  in 
Court  was  required,  for  the  public  advantage  and  utility  {e). 
And,  although  it  may  be  said,  that  the  office  of  overseer  of 
the  poor  may  be  executed  by  deputy,  we  are  strongly  in- 
clined to  think  that  it  cannot.  But,  it  is  unnecessary  to  de- 
termine that  point,  as  the  clerk  of  the  treasury  and  his  deputy 
are  exempt  from  serving  the  office  on  the  grounds  I  have 
stated.  In  the  case  of  The  King  v.  Warner  {f)^  an  officer 
of  the  customs  was  held  to  be  exempted  from  serving  the 
office  of  overseer,  although  he  had  not  his  writ  of  privilege 
at  the  time  he  was  appointed;  and  Mr.  Justice  Grou 
thought  that  the  two  offices  were  incompatible.  In  Siane^s 
case  {g)i  a  writ  of  privilege  was  granted  to  an  attor- 
ney to  exempt  him  from  being  reeve  to  the  lord  of  a  ma- 
nor, he  being  a  copyholder,  and  liable  to  serve  by  cus- 

(a)  Page  160.  tra  in  eodem  Banco  canservanturj 

(6)  Ibid.  162.  cujus  contmua  residentia  in 


(c)  Ibid.  163.  nostrS,  pro  noitro  ei  iigeomm  ao** 

{d)  Ibid.  163.  trorum  commodo  ct  uiilUatef  rtfdr 

(c)  The  words  in  the  writ  are  ritur,"' 

as  follow  i—viz.  **  A.  \V.  curiam  if)  8  Term  Rep.  375. 

habeniem  Domus  Themurarii  nostri  {g)  1  Lev.  266. 

de  Banco  pradkto,  ubi  recorda  nos- 
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torn;  andy  although  it  was  said^  that  he  might  execute  the         18J9. 
office  by  deputy,  yet  the  Court  held,  that  the  privilege  of       g^'J 
the  Court  was  as  ancient  as  the  custom  of  any  manor,  and      ^^nnuMM. 
that  he  was  responsible  for  his  deputy.     Looking,  there- 
fore, at  the  nature  of  the  office  of  the  deputy  to  the  clerk  of 
the  treasury,  and  the  duties  required  of  him,  as  well  as  the 
authorities  to  which  I  have  referred,  we  are  of  opinion, 
that  the  writ  of  privilege  ought  to  go.     This  rule,  there- 
fore, must  be  made 

Absolute. 


Walsh,  Bart,  and  Another,  Executors  of  Sir  Henry        Wednetday, 
Stracuey,  Bart.  v.  Fussell.  ^^s/  8M. 

JL  his  was  an  action  of  covenant  by  the  executors  of  Sir  in  an  indenture 
Henry  Strachey,  deceased.    The  declaration  stated,  that  gee^enanted* 
heretofore,  and  in  the  lifetime  of  Sir  Henry  Strachey^  to  J^^'^j^*  '"f*^' 
wit,  on  the  ISth  March,  1792,  at  the  parish  o(  Elm,  in  the  assigns,  to  in* 
county  of  Somerset ,  by  a  certain  indenture  then  and  there  overseers  fortiie 
made  between  the  said  Sir  Henry  of  the  one  part,  and  the  u^^parflSfin^ 
defendant  of  the  other  part;  the  said  Sir  Henry,  for  the  '^hich  the  pre- 

.  ,  .1  raises  demised 

considerations  therein  mentioned,  did  demise,  lease,  and  to  were  situate, 
farm  let,  unto  the  defendant,  his  executors,  administrators,  and  ctiarga  by 
and  assigns,  all  that  remaining  part  of  a  messuage  or  dwell-  j^eVto? * 
ing-house,  with  the  mill,  stable,  and  garden  thereto  ad-  •»  apprentice 
joining  and  belonging,  called   Curtis's  Mill,  situate  and  siiouid  thereby 
being  within  the  parish  of  Elm  in  the  said  county  of  So-  Sem^idtiUn"  or 
merset,  and  of  which  the  said  Sir  Henry  was  seised  in  his  *>f«>™«  charge- 

.  *^  able  (o  the  pa- 

demesneasof  fee,  together  with  all  out-houses,  ways,  waters,  nnhi^HeU,  to 

&c«  and  appurtenances  whatsoever,  to  the  said  remaining  nant,^aithou^~ 

part  of  the  said  messuage  or  dwelling-house,  mill,  andpremi-  |h]J["t^"^®^'*^ 

ses belonging  or  in  anywise  appertaining:  To  have  and  to  reisonabie,inre- 

hold  the  same  to  the  defendant  for  a  certain  term  as  in  the  and  contrary  to 

said  indenture  mentioned,  which  said  term  is  yet  unexpired.  JJ*  J^p^aw^g. 

— Held,  also, 
that  the  action  was  well  brought  by  the  executors  of  the  lessor,  as  the  covenant  was  an  express 
covenant  with  him  personally,  and  did  not  run  with  the  land. 
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18S9.  And  the  defendant,  lor  himaelf,  hu  executon^  adiainMira- 
torsyandaasigns^didyin  and  by  the  said  indenture,  in  anotlier 
part  thereof,  covenant,  promise,  and  grant  to  and  with  the 
said  Sir  Henry ^  his  heirs  and  assigns,  amongst  other  thinga, 
that  he,  the  defendant,  his  executors,  administrators,  or  as- 
signs, should  and  would,  from  time  to  time,  and  at  all  times 
thereafter,  fully  and  clearly  indemnify  and  save  harmless 
the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Elm  aforesaid,  for  the  time  being,  and  all  and  singular 
other  the  owners  and  occupiers  of  lands  and  tenements, 
and  the  inhabitants  of  or  within  the  parish  of  Elm  afore- 
said, for  the  time  being,  of  and  from  all  manner  of  costs, 
rates,  taxes,  assessments,  and  charges  whatsoever,  for,  or 
by  reason  or  means  of  the  defendant,  his  executors,  admin- 
istrators, or  assigns,  taking  an  apprentice  or  servant,  who 
should  thereby  gain  a  settlement  within,  or  become  charge- 
able to  the  parish  of  Elm  aforesaid ; — as,  by  the  said  inden* 
ture  (reference  being  thereunto  had)  will  (amongst  other 
things)  more  fully  and  at  large  appear*  By  virtue  of  which 
said  demise,  the  defendant  entered  into  and  upon  all  and 
singular  the  said  demised  premises,  with  the  appurtenances, 
and  became  and  was  possessed  thereof. — The  plaintiffs 
then,  after  alleging  performance  of  all  the  covenants  in 
the  indenture,  by  the  said  Sir  Henry ^  in  his  life-time,  to  be 
performed,  fulfilled,  and  kept; — assigned  for  breach,  that 
the  defendant  did  not,  nor  would,  from  time  to  time,  and  at 
all  times  thereafter,  fully  and  clearly  indemnify  and  save 
harmless  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  Elm  aforesaid,  for  the  time  being,  and  aU 
and  singular  other  the  owners  and  occupiers  of  lands  and 
tenements,  and  the  inhabitants  of  or  within  the  parish  ti 
Elm  aforesaid,  for  the  time  being,  of  and  from  all  man* 
ner  of  costs,  rates,  taxes,  assessments,  and  charges  what- 
soever, for  or  by  reason  or  means  of  the  defendant,  hif 
executors,  administrators,  or  assigns,  taking  an  appreo 
tice  or  servant  who  should  thereby  gain  a  settlement  wit! 
in,  or  become  chargeable  to  the  parish  of  Elm;  but,  on  tl 
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contrary  thereof,  he,  the  defendant,  after  the  making  of  1929. 
the  said  indenture,  and  after  the  death  of  the  said  Sir 
Henry ^  and  dnring  the  continuance  of  the  said  term,  to 
wit»  on  the  lat  December ^  1806,  took  a  certain  servant,  to 
wit,  one  WiUiam  LoMdaum,  within  the  true  intent  and 
meaning  of  the  said  indenture;  and  the  said  William  LanM-^ 
iown^  by  reason  of  his  being  such  servant  to  the  defend* 
ant,  did  gain  a  settlement  within  the  parish  of  Elm  afore* 
said,  and  within  the  true  intent  and  meaning  of  the  said 
indenture,  to  wit,  in  the  parish  aforesaid,  in  the  county 
aforesaid.  The  plaintiffs  then  averred,  that  the  said  Wil- 
liam Lansdown^  having  so  gained  such  settlement  as  afore- 
said, did  afterwards,  to  wit,  on  the  14th  February ^  18^, 
by  reason  of  the  premises,  become  chargeable  to  the  said 
parish; — and  the  overseers  of  the  poor  of  the  parish  afore- 
said for  the  time  being,  by  reason  thereof,  as  such  over- 
seers as  aforesaid,  were  heretofore,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  commencement  of  this  suit,  forced 
and  obliged  to,  and  did,  necessarily,  pay,  lay  out,  and  ex- 
pend, divers  large  sums  of  money,  amounting  in  the  whole 
to  a  large  sum,  to  wit,  to  the  sum  of  100/.,  in  and  about 
the  necessary  support,  maintenance,  and  sustaining  the 
said  William  Lansdoum  and  his  family,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid. 

To  this  declaration  the  defendant  pleaded  seven  pleas 
in  bar;  the  first  six  concluding  to  the  country,  and  on 
which  issues  were  joined.  In  the  last,  the  defendant  al- 
leged, that  the  plaintiffs,  executors  as  aforesaid,  had  not,  at 
any  time  since  the  making  of  the  said  indenture  hitherto, 
been  in  anywise  damnified,  by  reason  or  means  of  any  mat- 
ter, cause,  or  thing  in  the  said  indenture  mentioned.  And 
this,  &c.  wherefore,  &c. 

To  this  plea,  the  plaintiffs,  executors  as  aforesaid,  de- 
murred specially,  and  assigned  for  causes,  that  the  defend- 
ant had,  in  and  by  his  said  plea,  attempted  to  put  in  issue. 


9  CASES  IN  thinity  term, 

1829.  to  be  tried  by  a  Jury,  a  question  of  law,  and  not  of  fiu;t; 
and  also,  for  that  the  defendant,  in  and  by  his  said  plea, 
did  not  plead  or  set  forth  any  fact,  matter,  or  thing,  which 
is  any  bar  to  the  declaration  of  the  plaintiffs.  And, 
that  the  defendant,  in  and  by  his  said  plea,  confessed  the 
declaration  of  the  plaintiffs,  and  the  matters  therein  con- 
tained, but  did  not  in  any  manner  avoid  the  same.  And 
also,  for  that  the  plea  was  wholly  repugnant,  and  in  other 
respects  uncertain,  informal,  and  insufficient,  &c.  The 
defendant  joined  in  demurrer. 

This  case  was  argued  three  times,  rt«.  in  Michaelmas 
Term  18S8,  in  the  last  Term,  and  again  in  this  Term,  by 
Mr.  Serjeant  Wilde,  for  the  plaintiffs,  and  Mr.  Serjeant 
Stephen,  for  the  defendant. 

For  the  plaintiffs,  it  was  submitted,  that  the  plea  de- 
murred to  was  bad  in  substance,  because  it  admitted  a 
breach  of  covenant,  but  denied  that  any  damage  had  ac- 
tually accrued ;  whereas,  damage  is  a  legal  consequence  of 
the  breach  of  covenant.     But  the  defendant  insiatSf  that 
the  covenant  on  which  the  action  is  founded,  as  set  out  in 
the  declaration,  is  illegal  and  void.     The  action  is  well 
brought  by  the  plaintiffs,  as  executors  of  Sir  Henry  StrO' 
cheff,  the  lessor,  as  the  covenant  in  question  is  a  personal 
covenant,  and  does  not  run  with  the  land,  according  to  the 
distinction  laid  down  in  Spencer*s  case  (a),  between  col- 
lateral covenants  and  such  as  run  with  the  land; — the  lat- 
ter must  be  such  as  affect  the  demised  land  itself,  and  not 
merely  the  collateral  interest  of  the  lessor;  and  that  prin- 
ciple was  recognized  and  established  in  Bally  v.  Walls  (i), 
which  shews  that  a  prejudice  to  the  reversioner  need  not 
be  certain,  nor  is  it  necessary  that  it  should  arise  during 
the  term.     The  covenant  does  not  prohibit  the  defend- 
ant from  employing  apprentices  or  servants,  but  is  merely 

(a)  5  Rep,  16  a.  (6)  3  WUb.  25. 
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a  covenant  requiring  him  to  indemnify  the  parish  against  1829. 
any  costs  the  overseers  might  be  put  to  by  reason  of  the 
defendant's  taking  an  apprentice  or  servant,  who  should 
thereby  gain  a  settlement,  or  become  chargeable  to  the 
parish.  It  must  be  assumed  that  the  defendant  entered 
into  the  covenant  voluntarily,  and  that  he  knew  its  pur- 
port and  effect  at  the  time  the  indenture  was  executed, 
and  there  is  nothing  to  prevent  poor  persons  from  being 
employed  by  him  in  the  parish  of  Elm.  In  the  case 
of  The  Mayor  of  Congleioh  v.  PaiiUon{a\  where,  in  a 
lease  of  land,  with  liberty  to  make  a  water-course  and 
erect  a  mill,  the  lessee  covenanted  for  himself,  his  execu* 
tors,  administrators,  and  assigns,  hot  to  hire  persons  to 
work  in  the  mill,  who  were  settled  in  other  parishes,  with- 
out a  parish  certificate ;  it  was  held,  that  the  covenant  did 
not  run  with  the  land  or  bind  the  assignee  of  the  lessee. 
Although  the  argument  and  judgment  of  the  Court  were 
confined  to  that  point,  yet  that  case  is  an  express  author- 
ity, to  shew,  that  a  covenant  to  bear  a  burthen  occasioned 
by  the  introduction  of  a  manufactory  into  a  parish  is  valid, 
as  it  does  not  operate  in  restraint  of  trade.  But,  it  may 
be  said,  that  the  covenant  in  question  is  an  unreasonable 
covenant,  and  against  the  policy  of  the  poor  laws ;  as,  by 
the  defendant's  indemnifying  the  parish  officers,  it  took 
away  from  them  all  motives  of  economy,  and  was  injurious 
to  the  due  regulation  and  management  of  the  poor.  But, 
the  defendant  might  have  engaged  labourers  and  servants, 
and  employed  them  in  the  mill  and  premises  demised,  without 
making  them  chargeable  to  the  parish,  or  conferring  a  settle- 
ment upon  thiem.  The  only  onusthe  lessor  intended  to  throw 
on  the  defendant  at  the  time  of  his  contracting  for  the  lease 
was,  that  the  parish  in  which  the  premises  were  situate 
should  not  be  biirthened  with  additional  poor;  and  the  les- 
sor was  seised  of  lands  within  the  parish,  besides  those  de- 

(d)  10  East,  130. 
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1829.        BiMcd  to  die  defendant ;  and  as  it  is  alleged  in  the  deckratioD 
that  the  pUintiffwas  seised  in  fee  of  the  premises  in  question, 
it  was  unnecessary  to  aver  or  shew  that  he  was  the  occupier; 
for,  in  Bullardv.  Harrison,  where,  in  trespass,  the  defend- 
ant pleaded  two  special  pleas  of  justification,  prescribing  for 
a  right  of  way,  Lord  EUenborough  said  (a)—"  This  record 
is  full  of  a  vast  number  of  prurient  novelties  in  pleading; 
and  there  is  one  that  has  not  been  touched  upon  in  ai^- 
»ent.    For  what  is  alleged  in  these  pleas,  that  the  defend- 
ant is  seised  in  fee,  and  also  in  the  occupation  of  the  iam, 
every  pleader  knows  is  not  usual  nor  necessary ;  for  the  al- 
leging a  seisin  in  fee  virtually  includes  an  occupation,  un- 
less the  contrary  be  shewn."    It  must  be  assumed,  that  the 
defendant  obtained  the  premises  at  a  reduced  rent,  in  con- 
sideration of  the  covenant  in  qoeation,  and  it  was  only  to 
indemnify  the  parish  against  lods  own  acts ;  and  if  he  had 
covenanted  to  conArifaote  personally  to  the  relief  and 
maintenance  of  the  poor  of  the  paridbi,  it  wosld  be  a  good 
covenant*     Although  a  covenant  in  general  restraint  of 
trade  is  illegal  and  void,  yet,  if  diere  be  a  mere  ipartial  re- 
straant,  and  founded  «n  an  adequate  oonsideraAion,  it  is  a 
sofBciait  answer  to  tbe  objectson;  and  here,  the  consider- 
ation was  the  beneficial  eecuyatian«  and  th^ e  is,  conse- 
quendy,  nothing  unreasonable  in  it.    In  the  caae  of  The 
King  V.  The  Inhabitants  of  Mnrsley,  Mr.  Justice  BMer 
said  (6)—^'  The  master  may,  if  he  please,  hire  a  servant 
for  a  less  time  than  a  year,  for  the  express  pur|K>8e  of  pre- 
*^^ntiNg  his  gaining  a  setdement;*'  and  Mn  Justice  Grou 
concurred  in  that  opinion.    A  security  givea  to  overseen 
to  indemnify  the  parish  agamst  charges  to  which  tfaeyaMf 
be  subject  by  the  birth  of  an  illegitimate  choM,  ia  good^ 
according  to  the  case  of  Cole  v.  Gower  (c).    Efvery  pauper 
must  have  a  place  of  settlement;  and,  as  he  is  entitled  to 
relief  in  the  parish  in  wfaic^  he  derives  a  setdcsient,  die 


(a)  4  Mau.  &  Selw.  392.        (ft)  I  Term  Rep.  695.        (c)  6  East,  110. 
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nere  circtiiiistance  of  loeaKty  is  iminaterial;  and  here,  die  ^^^^* 
deiendant  was  not  restrained  from  employing  tiie  poor  in 
llie  parish  in  which  (he  premises  were  situate^  and  the 
only  boithen  cast  upon  him  was,  that  he  should  indemnify 
the  paiidi  against  the  expenses  of  those  persons  who 
sbonkl  become  chargeable  by  his  own  acts ;  and  he  might 
hare  any  number  of  apprentices  or  servants  he  pleased  i 
and  lemploy  tbem  on  the  demised  premises,  without  their 
gaining  a  settlement,  or  becoming  chargeable  to  the  parish. 

Mr.  Serjeant  SHephen,  for  the  defendant. — The  cove- 
nant declared  on  is  illegal  and  void  on  three  grounds:-— 
Fhrsij  as  being  in  restraint  of  trade;  Secondly,  because  it 
is  unreasonable;   and. lastly ^    as   being  contrary  to  the 
generail  policy  of  the  poor  laws.     First,  it  has  long  been 
an  eatabUshed  principle,  that  all  stipulations  or  contracts 
in  restraint  of  trade  are  illegal  and  void,  as  they    are 
agaaist  the  benefit  of  the  commonwealth ;  and,  according 
to  the  case  of  Colgate  v.  Backeler  {a\  it  is  not  necessary 
tSkat  there  should  be  an  absdute  prohibition  or  restraint, 
fisr  if «  party  be  abridged  of  his  trade  and  living,  it  is 
attffident.     It  therefore  follows,  that  a  covenant  which 
tends  to  the  general  discouragement  of  trade,  is  void; 
and  a  particular  or  partial  restraint  is  illegal,  unless  it  be 
foanjkd  -on  an  adequate  consideration.     In  Hartley  v* 
Biee  (6),  it  was  held,  that  a  contract,  tending  to  discout^ 
«ge  Marriage,  was  fllegal,  as  being  against  the  sound  po- 
liey  of  the  law ;  and  Lord  Ellenboraugh  said — "  We  have 
BO  scales  to  weigh  the  degree  of  effect  it  would  have  on 
the  hunuin  mind ;  the  distinct  and  immediate  tendency  of 
the   restraint  stamps  it  as  an  illegal  ingredient  in  the 
eontract**    But,  the  leading  case  ont  his  subject  is  that  of 
Mitchel  V.  Reynolds  (c),  where  it  was  resolved   by  the 
Court,  afier  several  arguments  at  the  bar,  that  general 

(a)  Cro.  EUz.  872.        (6)  10  East,  22.         (c)  1  Peere  Wms.  181 . 
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1829.         restraints  of  trade,  whether  by  bond,  covenant,  or  pron 
mise,  either   with    or    without    consideration,   are   void; 
and  that  particular  restraints,  without  consideration,  are 
also  void ;  and  that  if  the  consideration  does  not  appear, 
so  as  to  make  the  contract  reasonable  and  useful,  a  Court 
of  law  will  presume  that  it  is  not  valid; — on  the  grounds, 
that  it  is  not  only  of  no  benefit  to  the  party  bound,  but  a 
general  mischief  to  the  public.     Here,  although  the  cove* 
nant  is  not  in  terms  in  general  restraint  of  trade,  yet  it 
tends  to  that  end,  as  it  prohibits  the  defendant  from  em- 
ploying servants  within  the  parish  where  the  premises 
are  situate.    The  principles  established  in  Mitchel  v.  /fey- 
nolds  have  been  since  recognized  and  adopted,  particu- 
larly in  the  late  case  of  Homer  v.  Ashford  (a),  where  aD 
the  previous  authorities  were  referred  to  and  considered. 
There,  however,  the  Court  were  of  opinion  that  the  deed,  as  ^ 
set  out  in  the  declaration,  disclosed  a  suflScient  legal  consi- 
deration; and  also,  that  it  was  a  reasonable  conaideration. 
But  secondly^  the  covenant  in  question  is  unreasonable.  It 
imposes  upon  the  defendant  a  liability  for  a  term  of  unli^ 
mited  duration,  it  not  being  restricted  to  the  term  demised^ 
nor  confined  to  the  life-time  of  the  parties,  as  the  defend— * 
ant  covenanted  for  himself,  his  executors,  administrators^ 
and  assigns,  with  the  lessor,  his  heirs,  and  assigns.  Besides^ 
.the  lessor  cannot  prescribe  a  particular  mode  in  which  m> 
lessee  is  to  carry  on  his  business,  or  the  servants  he  may 
choose  to  employ,  or  the  parishes  or  districts  from  which 
they  may  be  engaged.     Lastly ^  the  covenant  is  void,  as 
being  against  the  policy  of  the  poor  laws.     Although 
it  was  decided  in  the  case  of  The  King  v.  Mursley, 
that  a  master  may  hire  a  servant  for  a  less  period  than 
a  year,  to  prevent  his  gaining  a  settlement;   yet  here^ 
the  breach  assigned  is,  that  the  defendant  took  a  servant, 
who  thereby   gained   a  settlement  within,  and  became 

(a)  11  B.Moore,  91. 


FUSSKLL. 


IN  THE  TENTH  YEAR  OF  GCO.  IV.  465 

chargeable  to  the  parish^  and  even  if  he  had  employed  ca-  IS29. 
sual  poor,  he  would  have  been  liable  for  a  breach  of  co-  \vm!sh 
venant.  The  covenant  is  not  founded  on  a  go6d  or  suffi- 
cient consideration;  it  tends  to  prohibit  the  defendant 
from  employing  as  many  servants  as  he  otherwise  would; 
by  which  the  parish  would  be  relieved  from  the  burthen 
of  maintaining  such  paupers  as  might  enter  into  the  de- 
fendant's service:  besides  which,  it  is  highly  prejudicial 
to  the  labouring  classes;  and  Mr.  Justice  JB/lo^it^/oii^,  aller 
enumerating  the  different  modes  by  which  settlements  may 
be  acquired)  and  referring  to  hiring,  service,  and  appren- 
ticeship, says  (a):  ''  This  is  meant  to  encourage  application 
to  trades,  and  going  out  to  reputable  services/'  The  co- 
venant in  question  would  frustrate  that  object,  as  it  would 
prevent  the  defendant  from  hiring  servants  from  other 
parishes  or  districts,  which  would  be  higlily  injurious  to 
them;  besides  which,  it  would  hold  out  an  inducement 
to  the  overseers  of  the  parish  of  Elm  to  dispose  of  the 
funds  appropriated  to  the  relief  of  the  poor  in  prodigality 
and  waste,  which  is  decidedly  contrary  to  the  object  of  the 
poor  laws,  and  the  office  and  duty  of  the  overseers: — and 
Mr.  Justice  Blackstone  says  {b) :  "  The  two  great  objects  of 
the  statute  43  Eliz.  c.  3,  by  which  overseers  are  appointed, 
are—Jirsif  to  relieve  the  impotent  poor ;  and  secondly^  to 
find  employment  for  such  as  are  able  to  work,  and  this 
principally  by  providing  stocks  of  raw  materials  to  be 
worked  up  at  their  separate  homes,  instead  of  accumulat- 
ing all  the  poor  in  one  common  work-house;"  and  here, 
t^e  defendant  would  have  found  them  employment,  but 
for  the  prohibitory  covenant  in  the  lease. 

But  even  if  the  covenant  be  not  void,  on  either  of  these 
grounds,  the  action  is  improperly  brought  by  the  plain- 
tiffs, as  executors  of  the  lessor,  and  therefore  the  declara- 
tion cannot  be  supported.    It  being  alleged  that  the  tes- 

(a)  Vol.  1,  364.  (/.)  Ibid.  360-1. 
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1829.  i^tor  wan  seised  ia  iee»  and  the  covenant  being  nade  to 
him  and  hi«  heirs,  the  action  should  have  beeo  brought 
by  the  heir  or  party  beneficially  entitled,  who  would  be 
entitled  to  damages  for  «  breach  of  the  covenant,  which 
affects  the  value  of  the  land  devised;  and  it  does  not 
{pjlow,  that  the  interest  descends  to  the  executors  or 
personal  representatives  of  the  deceased.  The  premis- 
es might  have  been  assigned  to  a  stranger,  during  the 
life-time  of  the  lessor,  and  although  it  is  alleged  that  he 
was  seised  in  fee,  it  does  not  appear  that  he  was  the  oc» 
cupier ;  and  if  not,  he  could  not  be  liable  to  the  paynient  of 
poor  rates,  or  beebargeable  to  dieir  relief.  The  plaintiA, 
therefore,  must  be  considered  as  strangers  in  point  of  in- 
teres 1 1  and  although,  in  the  Mayor  of  Congldtm  ▼•  PmUi^ 
son,  it  was  held,  that  those  covenants  alone  whioh  tend  di» 
rectly,  and  not  merely  through  the  intervention  of  crila* 
teral  causes,  to  improve  the  estate,  run  with  the  land:  yet 
here,  as  was  said  in  the  argument  in  that  case,  the  questioB 
is  blended  with  the  general  policy  of  the  country,  whidi 
may  be  affected  by  a  stipulation  not  to  employ  eervants 
out  of  other  parishes  or  districts. 

Mr.  Serjeant  Wilde,  in  reply^— ^Although  it  has  been 
mainly  contended,  that  the  covenant  is  void,  ite  tendencjr 
being  in  restraint  of  trade,  and  the  opinion  of  Mr*  Justioo 
Blackstone  has  been  relied  on  in  support  of  that  pfajectieBy 
who  says  (a):  **  That  the  practice  of  accumulatipg  all  the 
poor  in  one  common  work-^house,  puts  the  aober  and  diii* 
gent  upon  a  level  with  those  who  are  dissolute  and  idle;"  yety 
if  such  work-houses  were  not  established,  the  inerease  of 
poor  rates  would  be  incalculable.    The  defendant  could 
not  carry  on  his  trade,  unless  he  occupied  the  premises 
demised ;  and  if  he  took  them  in  the  expectation  of  iU 
beiiig  a  beneficial  occupation,  he  must  also  be  subject  (o 
the  restrictions  imposed  on  him  by  the  terms  of  the  lease. 

(«)  I  Bl.  Com.  361. 
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Thd  Court  will  presmne  that  there  was  a  reasohnble  1829. 
eonnckration  for  tlie  defendant's  entering  into  the  got^- 
nant,  as  in  Hcmerr.  Ashford.  There  is  nothing  to  shew  that 
any  inconrenietice  or  injury  will  result  to  the  public  from 
the  introduction  of  the  covenant,  as  it  is  confined  to  the 
indeiiinifyii^  the  parish  against  any  pan  pers  which  the  lessee 
nght  cause  to  become  chargeable.  It  therefore  depend- 
ed on  his  acts  alone,  and  he  might  employ  poor  within  the 
porisfay  in  such  a  manner  as  not  to  entitle  them  to  gain  a 
aettlement  by  such  service.  Although  it  is  said  that  the 
action  is  improperly  brought  by  the  executors  of  the 
l^motf  yet  there  is  no  weight  in  the  objection,  as  the  co^ 
Tenant  is  a  personal  covenant,  and  does  not  run  with  the 
land ;  and  as  the  contract  was  made  for  the  personal  benefit 
of  the  testator,  his  executors  are  entitled  to  sue  for  a  breach 
of  it  afker  his  death.  Again,  it  has  been  urged  that  the 
covenant  has  a  tendency  to  induce  the  overseers  of  the 
poor  to  misapply  the  funds  which  are  raised  for  their 
inppoTt;  yet,  that  is  a  remote  circumstance,  and  it  is  not 
to  be  assumed  that  it  would  induce  the  parish  officers  to 
be  gnilty  of  a  breach  of  duty.  A  question  nearly  similar 
to  the  present  was  brought  before  the  Court  of  King's 
Benehf  in  the  case  of  Hill  v.  Eastqff  (a),  on  demurrer  to  a 
covenant  contained  in  the  condition  of  a  bond  given  by 
the  overseers  of  one  parish  to  the  overseers  of  another, 
to  indemniiy  the  latter  from  all  costs  which  might  be  in- 
curred by  them,  by  reason  of  a  person  having  apprenticed 
himself  to  a  parishioner,  and  who  might  thereby  become 
chargeable  to  the  parish ;  and  none  of  the  objections  now 
raised  wore  resorted  to  in  that  case,  and  the  Court  held 
the  covenant  to  be  binding. 

Cur.  adv.  vuli. 

Lord  Chief  Justice  Tindal  now  deUvered  the  judg- 
ment of  the  Court  as  follows: — 

(fl  Sec  poslf  470. 
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1829.  The  plaintiffs  declared  in  covenant,  as  executors  of  Sir 

Henry  Strachet/y  upon  an  indenture  of  demise,  bearing 
date  the  12th  March ^  1792,  and  made  between  the  said 
Sir  Henry ^  of  the  one  part;   and  the  defendant,  of  the 
other  part;  by  which  certain  premises  in  the  parish  of 
Elm  were  demised  to  the  defendant,  for  a  term  not  jet 
expired,  and    the    indenture   contained   a  covenant,   bj 
which  the  defendant,  for  himself,  his  executors,  adminis- 
trators, and  assigns,  did,  in  and  by  the  said  indenture,  cove- 
nant, promise,  and  grant  to  and  with  the  said  Sir  Henrys 
his  heirs  and  assigns,  (amongst  other  things),  that  he,  the 
defendant,  his  executors,  administrators,  or  assigns,  should 
and  would,  from  time  to  time,  and  at  all  thnes  thereafter, 
fully  and  clearly  indemnify  and  save  harmless  tbe  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  Elm 
for  the  time  being,  and  all  and  singular  other  owners  and 
occupiers  of  lands  and  tenements,  and  the  inhabitants  of 
or  within  the  parish  of  Elm  for  the  time  being,  of  and 
from  all  manner  of  costs,  rates,  taxes,  assessments,  and 
charges  whatsoever,  for,  or  by  reason  or  means  of  the 
defendant,  his  executors,. administrators,  or  assigns,  taking 
an  apprentice  or  servant,  who  should  thereby  gain  a  set— 
tiement  within,  or  become  chargeable  to,  the  parish  o 
Elm  aforesaid ;  and  then  assigned  as  a  breach^  that  th< 
defendant  would  not  indemnify  and  save' harmless  th< 
churchwardens  and  overseers  of  the  poor  of  the  parish  o 
Elm^  from  all  costs  by  reason  of  his  taking  an  apprentio 
or  servant,  who  should  thereby  gain  a  settlement ;  but  or« 
the  contrary  thereof,  he,  the  defendant,  after  the  making* 
of  the  said  indenture,  and  after  the  death  of  the  said  Sir 
Henry y  and  during  the  continuance  of  the  said  term,  to  wit; 
on  the  1st  December ^  1826,  took  a  certain  servant,  to  wit, 
one  William  LansdownCy  within  the  true  intent  and  mean- 
ing of  the  siiid  indenture;   and  the  said  William  Lans- 
drnvncy  by  reason  of  his  being  such  servant  to  the  defend- 
ant, did  gain  a  settlement  withip  the  parish  oi  Elm  afore- 
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said,  and   within   the  true  intent  anil  meaning  of  the         1829. 
said  indenture,  to  wit,  in  the  parish  aforesaid,  in  the      ^TT"     ' 
county  aforesaid,  and,  having  gained  such  a  settlement,  ». 

became  chargeable  to  the  parish  of  Elm. 

The  defendant  pleaded  several  pleas  in  bar,  to  the  last  of 
which  there  was  a  demurrer  and  joinder;  and  the  question 
which  ultimately  arose  was,  whether  the  covenant  was 
a  valid  covenant  in  law.  It  was  contended,  on  the  part  of 
the  defendant — Firsts  that  the  plaintiffs  had  no  interest 
which  could  authorize  them  to  maintain  an  action;  and 
secondly,  that  the  covenant  was  void,  on  the  grounds  that 
it  was  unreasonable;  that  it  was  in  restraint  of  trade;  and 
against  the  policy  of  the  poor  laws;  inasmuch,  as  it  took 
away  from  the  overseers  any  reason  for  economy,  and  was 
injurious  to  the  poor  themselves:  but  we  do  not  think 
that  any  of  the  objections  are  maintainable.  As  to  the 
^rsi,  the  covenant,  being  an  express  covenant  with  the 
lessor,  and  not  being  a  covenant  running  with  the  land, 
an  action  lies  for  the  breach  thereof,  in  the  name  of  the 
personal  representatives  of  the  covenantee,  who  become 
trustees  for  the  persons,  whoever  they  may  be,  who  are 
beneficially  interested  in  the  performance  of  the  covenant. 

As  to  the  objections  to  the  covenant  itself,  we  do  not 
think  that  any  of  the  consequences  above  stated  flow  so 
naturally  and' necessarily  from  the  observance  of  this 
covenant,  as  to  call  upon  the  Court  to  hold  it  to  be 
void.  It  is  not  contended  that  the  covenant  is  illegal 
on  the  ground  of  the  breach  of  any  direct  rule  of  law,  or 
the  direct  violation  of  any  statute ;  and  we  think,  that,  to 
hold  it  to  be  void  on  the  ground  of  its  impolicy  or  incon- 
venience, we  ought  to  be  clearly  satisfied  that  the  per- 
formance of  it  would  be  necessarily  attended  with  in« 
jury  or  inconvenience  to  the  public.  But  such  is  not 
the  case.  There  is  nothing  in  the  covenant  which  will 
prevent  the  poor  generally  from  being  employed  by 
the  defendant;   he  may   employ  as  servants  or  appren- 
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1829.  ikes  the  poor  of  that  parish,  inrho  may  ht  sufficient  for 
tb6  service  of  the  mill;  be  may  employ  in  tfaoac  capa- 
cities, the  poor  who  have  settlements  in  other  paririn 
esybutwho  have  certificates  from  those  parishes}  or  be 
mayi  in  the  case  of  servants,  hire  them  for  a  less  period 
than  a  year,  and  thereby  prevent  them  altogether  from 
gaining  a  settlement*  There  is,  consequently,  no  general 
restraint  of  the  poor  from  being  employed  in  the  tervioe  of 
the  defendant  in  this  particular  parish;  and  as  to  any  eb* 
itract  right  in  a  pauper  to  obtain  a  settlement  in  any  pariA 
be  chooses  to  select,  as  he  must  bate  a  settlement  some* 
wfaerci  the  law  will  not  consider  a  settlement  in  one  ptfish 
ratber  than  another  as  any  benefit  (0  the  poor*  If  the  ob* 
jections  urged  in  thb  case  had  been  entitled  to  wei|^t,  we 
tiiink  they  would  not  have  been  omitted  in  tihe  ease  of 
The  Mayor  of  Congleton  v.  PaiHson  (a) ;  for  akboogh  tbe 
question  in  that  case  was^  wbether  the  covenant  ran  with 
the  land  or  not,  this  objection  would  at  Btite  have  put  aa 
end  to  the  action.  In  Hill  v«  EasUfff  (Jb)^  which  was  ar« 
gued  in  the  Court  of  King's  Bench,  in  Easier  Term,  I819| 
where  an  aetion  of  debt  was  brought  upon  a  bond,  con« 
ditioned  that  the  oUigorSi  who  were  the  churchwardens 
and  overseers  of  one  parish,  should  indemnify  the  obli- 
gees, who  were  the  churchwardens  and  overseers  of  ano- 
ther parish,  and  all  the  inhabitants  of  that  pariah,  from 
all  costs,  charges,  and  expenses,  which  might  be  i] 
by  the  latter  parish,  by  reason  of  one  Stevenson 
put  himself  apprentice  to  one  Moored  in  the  latter  parish) 
the  Conrt  gave  judgment  for  the  plaintiffs,  and  some  of 
the  objections  above  raised  would  have  applied  as  weR  to 
that  case  as  to  the  present*  Upon  the  whole,  therefbiei 
we  think  that  judgment  should  be  given  for  the  (daintiA. 

Judgment  for  the  plaintifis. 

(a)  10  East,  230.  (6)  Not  reported. 


^ 
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The  Earl  of  Shrewsbury  v.  Haycroft.  jJvm!^' 

A  RULE  nUi  was  obtained  by  Mr.  Serjeant  Cross,  on  a  A  writ  of  tetia- 
fonner  day  in  this  Term,  that  the  writ  of  testatum  capias  ^^^^J^^ 
ad  respondendum  which  had  been  issued  in  this  causei  wa»  direcicd  to 

,  ^  the  CiiAmber* 

might  be  set  aside  upon  the  ground  of  irregularity  of  service  bin  of  the  coun- 
on  the  defendant.  The  motion  was  founded  on  an  affidavit^  chuter,  ud 
which  stated,  that  the  writ  was  directed  to  the  Chamber-  "7*^^^  *f 

•  ,  ,  plaintiflTi  attor- 

lain  of  the  county  palatine  of  Chester,  commanding  him,  ney  upon  the 

in  the  usual  terms,  that,  by  writ  under  the  seal  of  the  reuded  within 

county  palatine,  to  be  directed  to  the  Sheriff  of  the  said  ^!^^hJi^X''' 

county,  the  Chamberlain  should  command  the  Sheriff  to  resui«r,  as  the 

•:        ,    I.      1  plaintiff'i  ailor- 

take  the  defendant  ney  did  not  pro- 

,    That  the  plaintiff's  attorney  served  the  defendant,  who  berUin't  manT" 
resided  within  the  city  of  Chester,  with  a  copy  of  the  ori-  ej^^.^^^i^u 
ginal  writ,  without  having  procured  the  Chamberlain's  county  of  that 
mandate  to  the  Sheriffs  of  the  county  of  the  city.  Court  Mt  aside 

.  The  learned  Serjeant  submitted,  that  this  was  irregular, 
as  the  Chamberlain  was  only  empowered  to  issue  his  man- 
date to  the  Sheriffs  to  take  the  defendant;  and  that  such 
mandate  should  have  been  served  on  the  latter. 

Mr.  Serjeant  Jones  now  shewed  cause,  and  submitted. 
First,  that  the  Chamberlain  had  an  exclusive  jurisdiction 
within  the  city  of  Chester,  and  therefore,  that  the  service 
of  the  writ,  directed  to  him,  upon  the  defendant  within 
the  city,  was  good  service.  Lord  Coke  says  (a),  **  the  coun- 
ty of  Chester,  (wherein  the  city  of  Chester  is  now,  and  by  a 
good  time  past  hath  been,  a  county  of  itself),  of  very  an- 
cient time  before  the  reign  of  King  Hen.  3,  hath  been, 
and  yet  is,  a  county  palatine,  with  other  members  there- 
unto belonging ;  and  so,  from  time  to  time,  hath  been  re- 
ceived and  allowed  in  the  law.     And  that  by  the  like  time 

(a)  4th  Inst.  212. 
VOL.  IIT.  I  I 
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1829.         of  antiquity  and  continuance,  there  hath  been  and  yet  is 

Tb  Earl  of     ^  ^^®  ®^*^  county  palatine  one  principal  or  head  officer, 

Shrewsbury    called  the  Chamberlain  of  Chester,  who  hath,  and  ever 

Haycroft.     had,  all  jurisdictions  belonging  to  the  office  of  a  Chancel* 

lor,  within  the  said  county  palatine.** 

Secondly,  although,  in   Williams  r.  Oregg  (a),  it  was 
held,  that  a  capias,  directed  into  Kent,  could  not  be  well 
served  in  the  Cinque  Ports,  and  tfie  Court  there  said,  that 
writs  of  capias  directed  into  one  county  cannot  be  serv- 
ed in  another;  yet  the  reason  assigned  was,  that  they  were 
made  out  by  different  officers,  and  that  it  would  make  con- 
siderable eonfusion,  if  a  writ  issued  into  one  county  might 
be  served  in  another.    That,  however,  was  not  the  case 
here: — and  as  the  writ  was  directed  to  the  Chamberlain, 
who  was  the  proper  officer,  and  had  exclusive  jurisdiction 
within  the  city  of  Chester,  the  plaintiff^'s  attorney  need  not 
have  procured  the  Chamberlaki^s  mandate  to  th^  Sheriffs; 
and  as  the  defendant  was  merely  served  with  a  copy  df 
the  writ  by  the  plaintiff^s  attorney,  there  was  no  breach 
of  duty  by  the  officer  of  the  Chamberlain  or  of  the  She- 
riffs ;  and,  consequently,  the  defendant  ought  not  to  be  al- 
lowed to  raise  a  technical  objection  to  the  service  of  the  writ. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  this 
rule  must  be  made  absolute.  The  writ  served  upon  the 
defendant  was  directed  to  the  Chamberlain  of  the  county 
palatine  of  Chester,  commanding  him,  that,  by  writ  wider 
the  seal  of  the  county  palatine,  to  be  duly  made  and  di- 
rected to  the  Sheriff  of  the  said  county  palatine,  he,  the 
Chamberlain,  should  command  the  Sheriffs,  to  take  the  de- 
fendant. Instead  of  this,  the  plaintiff^'s  attorney  did  ndt 
take  the  writ  to  the  Chamberlain  for  the  purpose  of  pro- 
curing his  mandate  to  the  Sheriffs,  but  served  the  defend- 
ant with  a  copy  of  the  original  process  issued  out  of  diis 

(fl)  7  Taunt.  233. 
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Court.     If  the  Chamberlain  had  issued  his  mandate  to  the         1829. 
Sheriff  of  the  county,  it  would  have  been  irregular,  as  the     1^   "  ,\ 

The  £arl  of 

defendant  resided  within  the  city,  which  is  a  county  of  it-  Shrewsbury 
self,  and  the  mandate  should  have  been  issued  to  the  Hatcroft. 
Sheriffs  of  the  county  of  that  citv.  As,  therefore,  the  plain** 
tiff^s  attorney  neglected  to  take  the  intermediate  step  of 
procuring  the  Chamberlain's  mandate  to  the  Sheriffs  of 
the  city,  by  virtue  of  which  alone  the  defendant  could»  be 
Hiade  liable  for  contempt  in  not  obeying  the  process,  the 
service  of  the  writ  in  question  was  irregular, 

Mr.  Justice  Park. — By  the  writ,  the  Chamberlain  was 
commanded  to  command  the  Sheriff  of  the  county  of  C/tes- 
ter  to  take  the  defendant;  and,  as  the  Chamberlain  did 
not  iaaue  his  mandate  for  that  purpose,  the  service  of  the 
original  process  on  the  defendant  was  irregular,  as  the 
Sheriffs  of  the  city  of  Chester ^  and  not  the  Chamberlain, 
had  the  authority. 

.  Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Gaselee. — As  the  defendant  resided  with- 
in the  city  of  Chester,  the  service  of  the  original  process 
on  him  there  was  clearly  irregular,  the  plaintiff's  attorney 
not  having  taken  the  intermediate  step  of  obtaining  the 
mandate  of  the  Chamberlain  to  the  Sheriffs  of  that  city. 

Rule  absolute  (a). 


(a)  In  Bracebridge  v.  Johnson,  3 
B.  Moore,  237,  a  writ  of  capias 
Erected  to  the  Chamberlain  of 
Chester,  commanding  him  to  take 
the  defendant,  was  held  to  be  ir- 
j^^ar  and  void;  as  he  is  only 
empowered  to  issue  his  mandate 
to  the  Sheriff  for  that  purpose. 
fiat  in  Oiborns  t.  Hancocky  12  B. 


Moore,  it  was  held,  that,  if  the 
writ  be  directed  to  the  Sheriff  in 
the  first  instance,  instead  of  to  the 
Chamberlain  y  and  he  cause  the 
party  to  be  arrested,  it  is  no 
ground  for  setting  aside  the  writ, 
as  the  Sheriff  is  the  proper  officer 
to  execute  it. 


Ii2 


474  CASES  IN  TRINITY  TERM, 

1829. 


Wednesday, 

Juli/QtJk  Hammond  9.  Teaoue. 

ToadecUratioQ  J  HIS  was  an  action  of  assumpsiL    The  declaration  con- 

for'moni^ient,  twined  coiuits  for  tnoney  lent,  money  paid,  and  money  had 

money paW,  and  and  received  by  the  defendant  to  the  plaintiflTs  nse. 

money  bad  and  ^        ^                                                 '■ 

received;  the  Mr.  Serjeant  Russell,  on  a  former  day  in  this  Term, 

not  allow  the  obtained  a  rule  nisi,  to  plead  several  matters,  viz.  Jlrst, 

phMdf/rL^tum  ^^^  general  issue,  and  secondly,  that  before  and  at  the 

mitumptk:  and  said  several  times  in  the  first,  second,  and  last  counts  men- 

the  plaintiff  and  tioned,  to  wit,  on  &c.  aforesaid,  at  London,  aforesaid,  the 

penont^had  be-  pl^intiff,  and  divers  other  persons,  had  entered  into,  and 

comeaharchoid-  become,  and  then  were  shareholders  and  partners  toirc- 

ers  and  partners  ...                            . 

in  a  certain  ther,  in  a  Certain   partnership  or  Company,  called  the 

that  the  several  Cornwall  and  Devonshire  Mining  Company,  and  remained 

hai^e'beenlen?  ^"^  Continued  such  partners  for  a  long  space  of  time,  to 

paid,  and  bad  wit,  from  theucc  hitherto ;  that  the  said  several  sums  of 

the  defendant,  money  SO  alleged  to  have  been  lent  and  advanced,  and 

use,  were  Tent,*  V^^^f  '^^^  ^"'>  *"^  expended  by  the  plaintiff,  to  and  for 

paid,  and  had  the  use  of  the  defendant,  and  had  and  received  by  the 

and  received  by  ,     ,                  "^ 

the  defendant  defendant,  to  and  for  the  use  of  the  plaintiff,  were  lent 

partners  in  ^he  ^"^  advanced,  and  paid,  laid  out,  and  expended  by  the 

anrtow^'di^'h  P'^^"*^^*  ^^^  ^^'^  ^"^  received  by  the  defendant,  and  the 

purposes  and  said  Other  partners  in  the  said  Company  or  partnership,  for 

Company;  that  ^nd  towards  the  purposes  and  concerns  of  the  said  Company 

csme^^d^ere  ^^  partnership ;  and  the  said  several  sums  then  and  there 

part  of  the  stock  became  and  were  part  of  the  stock  and  effects  of  the  said 

and  effects  of  i  .              i   i 

the  Company,  Company  or  partnership,  and  became  and  were  common 

mon^o'iJU^*  ^^  ^^^  ^^®  partners  and  shareholders  therein,  to  wit,  at 

partners  and  London  aforesaid. 

shareholders 
therein:  as  the 

g^eVrid^cc  Mr.   Serjeant    Wilde   and   Mr.   Serjeant    Mereweiher 

all  such  matters  shewed  causc. — The  plea  is  bad  in  substance,  and 

under  the  gene-  '^ 

rai  issue.  ought  not  to  be  put  on  the  record;  and  even  if  it  were 

good,  the  defendant  would  gain  no  time  or  advantage  by 
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pleading  it.  All  that  can  be  given  in  evidence  under  that  1^^- 
plea  may  be  proved  under  the  general  issue,  and  the  plea,  hammono 
if  allowed,  would  be  most  injurious  to  the  plaintiff,  as  it 
would  tend  to  embarrass  him ;  and  it  would  be  difficult  to 
take  issue  upon  it,  as  it  sets  up  several  and  distinct  defences 
to  each  count;  and  the  replication  must  either  be  bad  for 
duplicity,  or  admit  some  of  the  facts  stated  in  the  plea.  The 
names  of  the  partners  should  have  been  stated ;  and,  as  the 
plea  is  framed,  it  does  not  tend  to  narrow  the  real  question 
to  be  tried  between  the  parties ;  and  as  it  merely  travers- 
es, that  the  money  was  paid,  or  had  and  received  by  the 
defendant  to  the  plaintiff's  use,  whether  it  were  so  or  not 
may  be  given  in  evidence  under  the  general  issue ;  and, 
although  in  Carr  v.  Hinchliff  (a),  which  was  an  action  of 
assumpsit  for  goods  sold  and  delivered,  and  the  defend* 
ant  pleaded  that  the  goods  were  sold  and  delivered  to 
him  by  A.  J?.,  the  factor  and  agent  of  the  plaintiff, 
with  the  privity  of  the  plaintiff,  as  and  for  the  goods 
otA.B.t  and  that  the  defendant  did  not  know  that  the 
goods  were  not  the  property  of  A.  B,;  that,  at  the 
time  of  the  sale  and  delivery,  A.  B.  was,  and  still  was, 
indebted  to  the  defendant  in  more  than  the  value  of  the 
goods;  and  that  the  defendant  was  ready  and  willing 
to  set-off  and  allow  the  plaintiff  the  value  of  the  goods 
out  of  the  money  so  due  and  owing  from  A,  B, :  it  was 
held,  that  the  plea  was  good ;  yet,  it  was  on  the  grounds 
that  it  confessed  a  right  of  action,  and  then  avoided  it  by 
matter  ex  post /ado;  and  that  it  was  good  as  being  matter 
of  law,  as  it  did  not  negative  the  facts  alleged  in  the  de- 
claration, but  was  matter  of  defence  arising  out  of  the  sta- 
tute of  set-off.  So,  in  the  subsequent  case  of  Maggs  v. 
Ames  (6),  the  plea  did  not  deny  the  plaintiff's  right  of 
action,  or  the  facts  stated  in  the  declaration,  but  was 


(a)  4  Bam.  &  Cress.  647  j  S.  C.  {b)  1  Moore  &  Payne,  294 ; 

7  Dowl.  &  RyL  42.  S.  C.  4  Bing.  470. 
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jj^^  Here,  however,  the  defendant  traversed  all  the  allegations 

V.  in  the  declaration,  ti«.  that  the  monies  were  lent^  or  paid, 

Teaoue 

or  had  and  received  by  the  defendant  to  the  plaintifTs  use, 
but  that  such  payments  were  made  for  the  purposes  of 
the  partnership  concern,  and  became  part  of  the  stock  of 
the  Company.  The  plea,  therefore,  raises  two  distinct  is«> 
sues;  it  does  not  confess  the  plaintiff's  right  of  action, 
and  avoid  it  by  matter  ex  post  facto;  nor  does  it  answer 
Buch  right  by  matter  of  law. 

Mr.  Seijeant  Russell  in  support  of  his  rule. — The  plea 
is  warranted  by  precedent,  and  may  be  supported  on  the 
authority  of  adjudged  cases.  In  Chitty  on  Pleading  (a), 
there  is  a  form  of  a  plea  in  bar,  in  assumpsit^  that  the 
contracts  mentioned  in  the  declaration  were  made  by  the 
defendants  jointly  with  one  of  the  plaintiffs,  and  not  by 
the  defendants  separately ;  and  in  Moffatt  v.  Van  MilUnr 
gen  {b),  a  plea  in  abatement,  to  the  same  effect,  was  heM 
good  on  demurrer;  and  Mr.  Justice  jBfrffer  said — "The 
promise  was  made  jointly  with  one  of  the  plaintiffs.  How 
can  he  sue  himself  in  a  Court  of  law?  It  is  impossible  to 
say  that  a  man  can  sue  himself** 

[Lord  Chief  Justice  Tindah — There,  the  defendant  did 
not  plead  the  general  issue.] 

But,  in  the  case  of  Mainwaring  v.  Newman  (c),  a  plea,  si- 
milar in  terms  to  this,  was  pleaded  together  with  tlie  general 
issue,  and  Lord  Eldon,  in  delivering  the  judgment  of  tbe 
Court,  recognized  the  case  of  Moffatt  v.  Van  MUtimgeUt 
and  said,  it  was  unanswerable;  and  in  Holmes  v.  Hig' 
gins  (J),  where  a  number  of  persons  were  associated  toge- 
ther for  a  common  purpose,  and  the  plaintiff  and  defend- 
ant were  both  members  of  the  association,  it  was  held,  tbit 

(a)  Vol.  2,  2nd  Edit.  471.  {d)  1  Barn.  &  Cress.  74;  S.  C.  2 

{h)  2  Bos.  &  Pul.  124,  n.  (c).         DowL  &  Byl.  196. 
(c)  Ibid.  120. 
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they  were  partners,  and  Lord  Chief  Justice  Abbott  said 
— "  The  defendant  might  have  pleaded  that  he  under- 
took jointly  with  the  other  subscribers."  This  plea,  _  9. 
therefore,  is  well  pleaded,  and  will  save  unnecessary  ex^ 
pense,  as  it  tends  to  narrow  the  evidence,  and  confine  the 
matters  in  issue  between  the  parties  to  a  smgle  point. 

Lord  Chief  Justice  Tindal. — By  refusing  this  applica- 
tion of  the  defendant  to  plead  several  matters,  we  shall 
not  abridge  or  deprive  him  of  any  portion  of  his  defence, 
because,  all  which  he  purposes  to  place  on  the  record  in 
the  last  plea,  may  be  given  in  evidence  under  the  general 
issue*  It  is  said,  that  if  we  allow  the  plea  to  stand,  it  will 
^void  unnecessary  expense,  by  compelling  the  plaintiff  to 
take  issue  on  one  specific  fact;  and  although,  possibly, 
one  issue  might  be  taken,  we  ought  not  to  involve  the 
plaintiff  in  difficulty  or  perplexity ;  and  it  is  certainly 
doubtful  whether  all  the  facts  alleged  in  the  plea  may  be 
answered  by  a  single  replication.  Although  in  Carr  v. 
HinchUff^  Mr.  Justice  Bay  ley  said  (a) — "  I  am  not  prepar- 
ed to  say,  that  the  plaintiff  might  not  have  framed  hLy 
replication  so  as  to  put  in  issue  both  the  sale  by  the  fac- 
tor as  alleged  in  the  plea,  and  the  debt  stated  to  be  due 
from  him  to  the  defendant.  Those  two  facts  constitute 
one  matter  of  defence,  and  the  replication  suggested 
might  probably  be  supported  by  the  cases  of  Robinson  Vp 
Rayley  (6)  and  O'Brien  v.  Saxon  (c)."  In  Robinson  y» 
pMyleffy  in  trespass  for  breaking  and  entering  the  plain- 
tiff's close,  the  defendant  pleaded  that  it  was  parcel  of  a 
eommon  field,  and  that  he  had  right  of  common  there; 
and  the  replication  traversed,  that  the  cattle  were  the  de- 
iepdant's  cattle,  and  that  they  were  levant  and  couchani, 
and  commonable  cattle: — the  defendant  demurred,  as- 
signing for  causes,  that  the  replication  was  multifarious, 
and  put  several  matters  in  issue;  and  Lord  Mansfield 

(a)  4  Bam.  &  Cress.  553.  (r)  2  Bam.  &  Cress.  908;  S.  C. 

(6)  1  Burr.  316.  4  Dowl  &  Ryl.  579. 
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^j    """J^      but  it  is  not  necessary  that  this  single  point  should  consist 
»•  only  of  a  single  fact."    Yet,  here,  the  allegations  in  the 

plea  raise  distinct  points,  on  which  separate  issues  may  be 
taken,  and  it  is  certainly  doubtful  whether  they  can  be  all 
answered  in  one  replication.  The  defendant  might  have 
a  good  defence  to  the  count  for  money  lent,  but  not  to 
that  for  money  had  and  received;  but,  as  evidence  appli- 
cable to  all  the  counts  may  be  given  under  the  general 
issue,  we  ought  not  to  accede  to  this  application. 

Mr.  Justice  Park. — The  special  plea  contains  several 
distinct  allegations,  and  raises  multifarious  issues ;  and  it 
is  doubtful  to  which  the  replication  ought  to  be  confined. 
I  therefore  think  that  we  ought  not  to  allow  the  plaintiff 
to  be  harassed,  when  the  defendant,  if  he  has  a  good  de- 
fence, may  give  all  the  matters  in  evidence  under  the  ge- 
neral issue. 

Mr.  Justice  Burrough. — I  am  of  opinion  that  the  plea 
amounts  in  terms  to  the  general  issue,  and  that  the  de- 
fendant may  give  in  evidence  under  that  plea  all  that  he 
could  avail  himself  of  under  the  special  plea. 

Mr.  Justice  Gaselee. — Before  the  passing  of  the  sta- 
tute of  Anne  (a),  a  defendant  could  only  plead  a  single 
matter  to  the  whole  declaration,  although  he  might  plead 
several  matters  to  different  parts  of  it.  But  now  he  is 
permitted,  with  the  leave  of  the  Court,  to  plead  as  many 
several  matters  as  he  shall  think  necessary  for  his  defence. 
In  an  action  of  assumpsit,  a  defendant  may  give  almost 
every  matter  in  evidence  under  the  general  issue,  and 
minor  branches  of  defence  are  not  to  be  considered  $s 
.  several  matters.  But,  of  late  years,  it  has  been  the  prac- 
tice of  the  Courts  to  allow  a  party  to  plead  matters,  which 

(a)  4  Ann.  c.  16,  s.  4. 
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may  be  given  in  evidence  under  the  general  issue,  if  such         1829. 
matters  raise  separate  and  distinct  grounds  of  defence: 
for  instance,  the  general  issue — and  infancy  or  coverture,  «. 

may  be  pleaded  together,  as  they  are  not  inconsistent  with  caooe. 
one  another;  and  such  a  course  is  beneficial  to  both  par- 
ties, as  it  shews  the  plaintiff  the  ground  of  defence  on 
which  the  defendant  means  to  rely,  and  thereby  prevents 
surprise  as  well  as  the  expense  of  proving  facts  which  the 
plaintiff  might  otherwise  think  necessary.  In  the  prece- 
dents and  cases,  to  which  we  have  been  referred  by  my 
brother  RusseUy  the  pleas  were,  in  terms,  merely  pleas  of 
partnership  between  the  plaintiffs  and  defendants;  but 
here,  the  plea  contains  several  distinct  allegations,  so 
as  to  raise  a  difficulty  and  perplex  the  plaintiff  as  to 
the  mode  in  which  he  ought  to  reply.  The  action  is 
brought  on  counts  for  money  lent,  money  paid,  and  money 
had  and  received;  and  the  defendant  has  pleaded,  that 
the  sums  alleged  in  those  counts  to  have  been  lent,  paid, 
and  had  and  received  by  the  defendant^  were  lent,  paid,  and 
had  and  received  by  him  and  other  partners  in  a  Company, 
of  whom  the  plaintiff  was  one ;  that  the  monies  were  applied 
towards  the  concerns  of  the  Company;  that  they  became 
part  of  the  stock  and  effects  of  the  Company ;  and  that 
they  were  common  to  all  the  partners  and  shareholders 
therein.  The  defendant,  therefore,  asserts  that  these  sums 
were  no  longer  monies  lent  to,  or  had  and  received  by 
him,  to  the  plaintiff's  use,  as  alleged  in  the  declaration ;  and 
whether  they  were  so  or  not,  might  be  proved  under  the 
general  issue;  and  therefore  I  am  of  opinion  that  this  plea 
ought  not  to  have  been  pleaded  with  the  general  issue;  and 
as  the  defendant  may  give  every  matter  in  evidence  that 
may  be  necessary  for  his  defence  under  that  plea,  upon 
this  ground,  as  well  as  on  account  of  the  multifariousness 
of  the  plea,  and  the  difficulty  of  the  allegations  therein 
contained,  I  concur  with  the  Court  in  thinking,  that  this 
rule  must  be 

Discharged* 
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Monday,  IN  THE  EXCHEQUER  CHAMBER. 

July  6th: 

Capel  and  Another  v,  Buszard  and  Othersi  Assignees 
of  William  Robinson  Jokes  and  George  JoneSi 
Bankrupts. 

[In  Error.] 

A,,  by  inden-  J.  HIS  was  an  action  of  trover  for  two  barges.     The  first 

toj9. a^cei^n  count  of  the  declaration  laid  the  possession  in  the  bank« 

wharf  ad^oio-  yupts; — the  second  couTit  was  upon  the  possession  of  thq 

Thames,  de-  assignees.     Plea — Not  guilty. 

uh,  wiuTiiber-  At  the  trial,  before  Lord  Chief  Justice  TerUerden,  at 

iJad  JS^V^  Guildhall,  at  the  Sittings  after  Trinity  Term,  1827,  the 

gether  with  all  Jury  found  a  general  verdict  of  not  guilty,  for  the  defend* 

waya^  paths,  ti/i**/***  \  i/»  i 

passages,  ease-  ants  below  (plaintifis  in  error),  upon  the  first  count ;  and, 
commodities!''  upon  the  second,  a  special  verdict^  stating,  as  to  the  griev- 
andappurtenan-  ances  in  that  count  mentioned,  that  before,  and  at  the 

ces  whatsoever 

to  the  wharf  be-  time  of  making  the  distress  thereinafter  mentioned,  W^R^ 
pertaining:— it    Joncs  and  G.  JoTies  had  become  and  then  were  bank- 

IJtJrilTvetduJ,*  '^P^*'  ^"^  ^^^^  *®  plaintiffs  below  (defendants  in  error) 
that,  by  this  in*  had  been  duly  nominated,  chosen,  and  appointed,  their 

exclusive  use  o{    assignees;  that  the  plaintiffs  below  (defendants  in  error)  , 
rWer*7%«»«#**    SO  being  such  assignees,  before  and  at  the  time  of  the 
opposite  to,  and  making  of  the  distress  thereinafter  mentioned   to  have 

m  front  of  the  ^ 

wharf,  between  been  made,  were  lawfully  possessed,  as  of  their  own  pro- 
water*markras  P^rty,  as  such  assignees,  of  the  barges  thereinafter  men- 
weUwhcnco-     tioncd   to  havc  been    taken  and  distrained  by  the  de- 

▼ered  witii  water  •' 

as  dry,  for  the     fendants  bcIow  (plaintiffs  in  error).     That,  by  a  certain 

accommodation  . 

of  the  tenants  indenture,  bearing  date  the  9th  March,  1816,  and  made 
wa!?^dembl^d  as   before  the  said  W.  R.  Jones  and  G.  Jones,  or  either  of 

appurtenant  to 
the  wharf;  but, 

that  the  land  itself,  between  high  and  low  water- mark,  was  not  demised: — Held,  that  barges  of  i91, 
lying  between  high  and  low  water-mark,  and  attached  to  the  wharf  by  ropes,  could  not  be  dis- 
trained by  A.  for  rent  in  arrear  of  the  premises  demised. 
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tbenny  became  bankrupt,  between  one  Thomas  Brfnon  of      ^  ^^^ 
the  one  part;  and  the  said  W.  R.  Jones  and  G.  Jones  of 
the  other  part;   the  said  Thomas  Brown  demised,  Ieas« 
ed,  and  to  farm  let,  unto  the  said  fV.  R.  Jones  and  6, 
Jones,  all  that  wharf,  ground,  and  premises  next  the  river 

.  Thames;  and  also,  all  that  capital  brick-buik  warehouse 
of  three  floors,  erected  and  built  thereon,  abutting  north 
on  the  river  Thames^  east  on  the  premises  in  the  occupa* 
tion  of  T*  Flociton,  south  on  the  street  cartway  and  com- 
mon highway  leading  from  Pickle^Herring  Stairs  to 
Horsley^doum  Stairs,  and  west  on  the  Five-footway ,  ox 
lAttle  Wharf  for  landing  goods,  and  certain  other  pre- 
mises in  the  said  indenture  more  particularly  mentioned; 
together  with  free  liberty  for  them,  the  said  W.  R.  Jones 
and  G.  Jones,  their  executors  and  administrators,  during 
that  demise,  to  land  and  load  goods,  wares,  and  merohan* 
dues,  in  common  with  the  rest  of  the  tenants  of  the  said 
T.  Brown,  at  the  said  Five-footway  or  little  Wharf, 
fronting  the  river  Thames,  together  with  all  cellars^  soUarsi 
TOOiM,  chambers,  ways,  paths,  passages,  lights,  easementSi 
profits,  commodities,  advantages,  and  appurtenances  what- 
soever to  the  said  wharf,  ground,  warehouse,  and  premises, 
or  any  of  them  belonging,  or  in  anywise  appertaining: — To 
hold  the  same  premises,  with  their  and  every  of  their  ap- 

.  purtenances,  unto  the  said  W.  R,  Jones  and  G.  Jones, 
their  executors,  administrators,  and  assigns,  from  the 
S5th  day  oi  March  then  last  past,  for  and  during  and  unto 
the  full  end  and  term  of  thirteen  years,  at  the  yearly  rent 
of  565/.,  clear  of  the  land-tax  and  all  other  taxes,  by  equal 
quarterly  payments,  payable  unto  the  said  T.  Brown  dur- 
ing such  part  of  the  said  term  as  be  might  happen  to  live, 
andy  from  and  after  his  decease,  unto  the  person  or  persons 
who  for  the  time  being  should  be  entitled  to  the  freehold 
of  the  premises. 

The  Jury  then  found,  that,  by  the  said  indenture,  the 
exclusive  use  of  the  land  of  t/ie  river  Thames,  opposite 


ft  » 

482  CASES  IN  TRINITY  TERM, 

1829.  ^      to  and  in  front  of  the  said  wharf,  ground,  and  premises, 
between  high  and  low  water-mark,  as  well  when  covered 
with  water,  as  dry,  for  the  accommodation  of  the  tenants  df 
the  wharf,  was  demised  as  appurtenant  to  the  said  wharf, 
ground  and  premises,  but  that  the  said  land  itself,  between 
high  and  low  water-mark,  was  not  demised: — that,  before 
and  on  the  12th  of  November,  1826,  the  sum  of  565/.  of 
the  rent  aforesaid  was  in  arrear  and  unpaid ;  and  that,  on 
that  day,  and  at  the  time  of  making  the  distress  therein- 
after mentioned,  the  two  barges,  the  property  of  the  plain- 
tiffs below  (defendants  in  error),  as  such  assignees  as 
aforesaid,  were  attached  by  ropes,  head  and  stem,  to  the 
wharf-ground  aforesaid,  and  were  lying  and  being  on  that 
part  of  the  river  Thames  opposite  to  and  in  front  of  the 
said  wharf-ground  and  premises,  and  between  high  and 
low  water-mark,  the  exclusive  use  of  which  was  demised  as 
aforesaid: — and  that  the  defendants !  below,  (plaintiffs  in 
error),  on  the  said  12th  oi  November,  as  the  bailiffs  of  the 
person  who  was  then  entitled  to  the  freehold  of  the  said 
wharf  and  premises,  and  was  duly  authorized  by  law  to 
distrain  for  the  said  arrears,  seized  and  took  the  said  two 
barges,  as  and  for  a  distress  for  the  said  arrears  of  rent, 
and  shortly  afterwards  sold  and  disposed  of  the  same  to 
satisfy  such  arrears.    But  whether  or  not,  upon  the  whole 
matter,  &c.  &c. 

This  cause  was  first  tried  before  Lord  Chief  Justice 
Best,  at  Guildhall,  at  the  Sittings  after  Michaelmas 
Term,  1826,  when  his  Lordship  directed  a  nonsuit,  and 
this  Court,  in  Easter  Term,  1827,  discharged  a  rule 
which  had  been  obtained  for  setting  it  aside,  they  being 
of  opinion  that  the  barges  might  be  distrained  (a).  The 
plaintiffs  then  brought  an  action  in  the  Court  of  Kings 
Bench,  which  came  on  for  trial  before  Lord  Tenterden, 
at  the  Sittings  after  Trinity  Term,  1827,  when  the  Jury 

(a)  See  4  Bing.  137. 
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found  the  above  special  verdict;  and  after  argument  in      ^ .1829. 
Banc,  in  Easier  Term^  1828^  the  Court  of  King's  Bench, 
after  taking  time  (a)  to  consider^  gave  judgment  for  the 
pbuntiffs  below :  upon  which  a  writ  of  error  was  brought 
in  this  Court. 

The  case  came  on  for  argument  in  the  last  Hilary 
Term. 

Mr*  Siarr,  for  the  plaintiffs  in  error  (defendants  be- 
low). The  special  verdict  finds,  that  the  exclusive  use  of 
the  land  of  the  river  Thames,  opposite  to  and  in  front  of 
the  wharf  and  ground  on  which  the  barges  were  distrain- 
ed, was  demised  as  appurtenant  to  the  wharf;  and  although 
Lord  Tenterden,  in  delivering  the  judgment  of  the  Court 
below,  said,  that  it  was  difficult  to  understand  what  was 
meant  by  that  part  of  the  special  verdict  which  finds  that 
the  exclusive  use  of  the  land  was  demised  as  appurtenant 
to  the  wharf,  but  that  the  land  itself  wks  not  demised ;  yet 
the  finding  is  intelligible  and  capable  of  explanation.  Lord 
Coke  says  {b) :  '*  If  a  man  hath  twenty  acres  of  land,  and 
by  deed  granteth  to  another  and  his  heirs  vesturam  terrte, 
and  maketh  livery  of  seisin  secundum  formam  charted,  the 
land  itself  shall  not  pass,  because  he  hath  a  particular 
right  in  the  land;  for,  thereby  he  shall  not  have  the  houses, 
timber-trees,  mines,  and  other  real  things,  parcel  of  the 
inheritance,  but  he  shall  have  the  vesture  of  the  land, 
(that  is)  the  com,  grass,  underwood,  swecpage,  and  the 
like,  and  he  shall  have  an  action  of  trespass  quare  clau* 
sumjregit.  The  same  law,  if  a  man  grant  herbagium  terra, 
he  hath  a  like  particular  right  in  the  land,  and  shall  have 
an  action  quare  clausumfregit : — but,  by  grant  thereof,  and 
livery  made,  the  soil  shall  not  pass,  as  is  aforesaid.*' 
Again,  Lord  Coke  says  (c) — ^^  If  a  man  take  a  lease  of  the 

(fl)  8  Barn.  &  Cress.  160;  S.  C.  (6)  Co.  Lit.  4  b. 

2  Man.  &  Ryl.  206.  (c)  Ibid.  47  b. 
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1829.  herbage  of  his  own  land  by  deed  indented,  this  is  no 
conclusion  to  say,  that  the  lessor  had  nothing  in  the  land| 
because  it  was  not  made  of  the  land  itself.'* 

[Lord  Chief  Justice  Best. — Lord  Coke  also  says  (a)— 
'*  If  a  man  demiseth  the  vesture  or  herbage  of  his  land,  he 
may  reserve  a  rent,  for  that  the  thing  is  maynorablci  and 
the  lessor  may  distrain  the  cattle  upon  the  land.**] 

Here,  the  Jury  have  found  an  exclusive  use  of  the  land, 
which  may  be  inferred  from  acts  of  enjoyment,  such  as 
making  beds  for  the  barges,  or  clearing  out  the  mud  at 
low  water.    Although  it  is  an  established  rule,  that  land 
cannot  be  appurtenant  to  land,  yet  a  lessor  may  have  aiidk 
a  tangible  interest  as  to  support  a  distress,  as  in  the  case 
of  vesture  put  by  Lord  Coke;   and  although  he  says  (6): 
**  Prescription  doth   not   make  any  thing  appendant  or 
appurtenant,  unless  the  thing  appendant  or  appurtenant 
agree  in  quality  and  nature  to  the  thing  whereunto  it  if 
appendant  or  appurtenant,  as  a  thing  corporeal  cannot  pro* 
perly  be  appendant  to  a  thing  corporeal,  nor  a  thing  incor^ 
poreal  to  a  thing  incorporeal.*'    Yet  Mr.  Butler^  in  his 
note  to  this  passage  says  (c) — **  This  position  is  not  true* 
It  sometimes  fails  as  to  things  appurtenant.      The  true 
test  seems  to  be  the  propriety  of  relation  between  the 
principal  and  the  adjunct;  which  may  be  found  out  by 
considering  whether  they  so  agree  in  nature  and  quality,  as 
to  be  capable  of  union  without  any  incongruity  (cQ.**    Now 
here,  the  principal  is  the  wharf^  and  the  exclusive  right 
to  use  the  land  as  found  by  the  Jury,  b  the  adftmcL 
They  both  agree  in  nature  and  in  quality,  and  are  capa- 
ble of  union  without  incongruity.     But  this  is  such  aa 
exclusive  use,  that  it  may  be  made  the  subject  of  an  ai> 
tion  of  trespass  quare  clausumfregit^  although  the  hid 
itself  be  not  demised.    In  Wilson  v.  MackreiA  («),  where 

(a)  Co.  Lit.  47  a.  (b)  Ibid  121  b.  (c)  Note  175. 

(d)  See  1  Vcntr.  386.  (c)  3  Burr.  1824. 
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Ae  plaintiff  had  an  exclusive  right  to  dig  turres.  Lord        182SL 
Mansfield  held^  that  he  might  maintain  trespass  against  a 
|>arty  who  disturbed  his  rights  although  he  had  not  the  ab- 
solute right  to  the  soil.     So,  here,  there  was  an  exclu- 
feife  use  or  tangible  enjoyment  of  the  land  demised ;  and 
Lord  CokCi  in  drawing  a  distinction  between  rights  of 
common  and  exclusive  rights  by  prescription,  says  (a) — 
**  If  a  man  claim  by  prescription  any  manner  of  common 
in  another  man's  land,  and  that  the  owner  of  the  land  shall 
be  excluded  to  have  pasture,  estovers,  or  the  like,  this  is 
a  prescription  or  custom  against  the  law  to  exclude  the 
owner  of  the  soil,  for  it  is  against  the  nature  of  this  word 
tommon,  and  it  was  implied  in  the  first  grant  that  the 
owner  of  the  soil  should  take  his  reasonable  profit  there. 
But  a  man  may  prescribe  or  allege  a  custom  to  have  and 
Mjoy  solam  vesturam  terrtF,  from  such  a  day  till  such  a 
day,  and  hereby  the  owner  of  the  soil  shall  be  excluded 
to  pasture  or  feed  there;  and  so  he  may  prescribe  to  have 
neparalem  petsturam,  and  exclude  the  owner  of  the  soil 
from  feeding  there — Nota  diversitaiem.    So,  a  man  may 
prescribe  to  have  separalem  piseariamf  in  such  a  water, 
md  the  owner  of  the  soil  shall  not  fish  there;  but,  if  he 
claim  to  have  communiam  piscariiP,  or  liberam  piscariam, 
Ae  owner  of  the  soil  shall  fish  there." 

In  Hosknu  v.  Robins  (6),  where  there  were  conflicting 
rights  1)etween  the  lord  of  a  manor  and  copyholders,  it 
Iras  held,  that  the  latter  might  have  the  sole  and  separate 
^mature  in  the  lord's  soil,  so  as  to  exclude  him.  Here,  there 
is  no  conflicting  right  but  that  of  the  King,  who  has  the 
middle  of  the  river,  and  is  owner  of  the  soil  by  virtue  of 
his  prerogative,  and  as  parens  patri€e ;  but  the  exclusive 
«9^  of  the  land  being  demised  to  the  tenants  or  occupiers 
of  the  wharf,  it  passed  such  an  interest  to  them  as  to  en- 
able them  to  sue  a  wrong-doer,  or  party  entering  upon  it, 
in  an  action  of  trespass ;  and  if  so,  they  may  have  a  reme- 

(fl)  Co.  Lit.  122  a.  (6)  2  Wmg.  Saund.  324. 
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1829.         dy  by  distressj  as  a  party  to  whom  a  grant  is  made  vesiu^ 
ras  terra  ;  and  here,  by  analogy ,  the  sole  and  exclusive  right 
was  in  the  grantees.     In  Wilson  y,  Mackreth,  Mr*  Justice 
Wthnot  drew  a  distinction  between  exclusive  rights,  and 
right  of  common^  and  said  (a) — **  In  the  former  case,  the 
grantee  may  take  away  thorns  cut,  but  the  commoner  can- 
not."  Mr.  Justice  Y(Ues  said — "  Wherever  there  is  an  ejv 
elusive  right,  trespass  lies."    And  Mr.  Justice  Aston  men* 
tioned  the  case  of  Hoe  v.  Taylor  (6),  where  the  second 
error  assigned   was,  '*  that  trespass  did  not  lie  quare 
clausum  /regit;  because  the  soil  was  not  granted:**  but 
all  the  Court  held  that  it  did  lie,  although  they  grant- 
ed, that  the  soil  did  not  pass:  for,  he  who  has  herbt^ 
gium,  pastura,  &c.,  shall  have  trespass  vi  et  armis.    In 
Welch  V.  Myers  (c),  the  assignees  of  a  bankrupt,  who 
was  the  lessee  of  pasture  land  for  a  limited  period,  hav- 
ing allowed  his  cattle  to  remain  on  the  demised  premi- 
ses, it  was  held  that  they  thereby  became  tenants  to  the 
lessor,  and  that,  for  arrears  of  rent,  he  might  follow  and  dis- 
train the  cattle,  which  had  been  removed  for  the  purpose 
of  avoiding  the  distress.     There,  the  tenant  had  merely 
the  herbagium  lerree,  whilst  here,  the  lessees  had  the  ex- 
clusive use  of  the  land  on  which  the  barges  were  distrain- 
ed.    This,  therefore,  gets  rid  of  the  diflSculty  which  Lord 
Tenterden  experienced  in  delivering  his  judgment  in  the 
Court  below,  as  to  the  demise  of  the  exclusive  use  of  the 
land,  and  not  of  the  land  itself.    If,  then,  an  exclusive  use 
may  be  appurtenant  to  land  demised,  it  is  an  interest  on 
which  a  distress  may  be  supported.  It  is,  at  all  events,  an  ex- 
clusive use  or  an  interest,  for  the  recovery  of  which  an  as- 
size of  novel  disseisin  would  lie*  JBractoitsays  {dji  ^^Inquh 
bus   casibus    omnibus  subvenitur  disseisito  per  breve  de 
ingressUf  secundum  formas  inferius  notandas,  tarn  snfct 
possessionibus  rerum  corporalium,   quam  super  juribus 


(a)  4  Burr.  1827-  (c)  4  Camp.  368. 

(6)  Moore,  355.  (rf)  176. 
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Mciticet  rebus  incorporalibus,  sicut  Jure  pascendi^  et  hu^      ^  1829^ 
jusmodig  uiendi,  fruendi,**    Lord  Coke,  in  his  commen- 
tary on  the  statute  of  Westminster  the  2nd^  c.  25,  with 
reference  to  the  words — **  et  sicut  prius  jacuit,  et  locum 
\abuit  in  communid  pasturts^  ita  de  ctstero  in  commumd 
furbarue^  piscaria,  et  aliis  communibus  hiis  similibus^ 
says  (a) — **  Bracton^  who  wrote  before  the  making  of  this 
act,  saith,  '  Quod  locum  habet  assisa  de  qudlibet  communid 
pertinen.  ad  liberum  tenementum,  scilicet,  communia  pas- 
tUTiB,  iurbaria, '  ^c.  .*  and  in  the  reign  of  Henry  the  Srd, 
which  was  before  the  making  of  this  act,  an  assise  did  lie 
of  a  common  of  piscary;    and  these  opinions  had  great 
probability  of  reason :  yet,  because  there  was  no  writ  in 
fhe  register  in  those  cases,  therefore,  before  this  act  no 
writ  did  lie,  by  the  general  opinion  of  the  Judges;  but  now 
this  act  hath  cleared  the  question.*'    There  is  no  autho- 
rity to  shew  that  a  distress  may  be  taken  for  the  rent  of  a 
eommon,  but  the  words  of  the  statute  11  Geo.  2,  c.  19, 
8*  8,  comprise  as  well  corporeal  as  incorporeal  rights,  and 
by  which  cattle  and  pasturage  on  a  common,  appendant  or 
appurtenant,  may  be  distrained  for  arrears  of  rent;  and  al- 
though this  may  be  said  to  be  a  new  enactment,  yet  it  does 
not  follow  but  that  such  cattle  might  have  been  distrained 
previously  to  the  passing  of  that  act.  Here,  the  barges  were 
distrained  for  a  rent  service,  which  not  being  against  com- 
mon right,  the  Court  will  afford  every  assistance  to  the 
exercise  of  such  right.   Fleta  says  {b) — "  In  qualibet  cap* 
fume  tria  principaliter  requiruntur;  videlicet,  certus  lo» 
cus,   certa  causa,  et  seisina  alicujus;*'  and  here,  these 
three  requisites  concur,  as  the  Jury  have  found  the  use  of 
the  wharf  to  be  an  exclusive  use,  and  the  wharf  itself  is 
demised.     The  wharf,  therefore,  is  certus  locus,  on  which 
the  distress  might  be  taken;  the  certa  causa  is  the  rent  in 
arrear;  and  the  grantees  had  a  seisina  alicujus^  for  even 

(a)  2nd  Inst.  412.  (6)  Book  2,  c.  49. 
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reasons;  Hz.  that  if  the  land  itself  was  demised  as  appur-  1829. 
tenant  to  the  wharf,  that  would  be  a  finding  that  one  piece 
of  land  was  appurtenant  to  another,  which,  in  law,  could 
not  be;  and  that,  if,  on  the  other  hand,  the  meaning 
was,  that  the  use  and  enjoyment  of  the  land  passed  as 
appurtenant,  it  would  be  a  mere  privilege  or  easement, 
and  the  rent  would  not  issue  out  of  that.**  That  is 
sound  reasoning,  and  is  not  only  warranted  by  law,  but 
founded  on  principle: — for.  Lord  Coke  says  (a) — "  Firsig 
it  appeareth  by  Littleton^  that  a  rent  must  be  reserv- 
ed out  of  the  lands  or  tenements,  whereunto  the  les- 
sor may  have  resort  or  recourse  to  distrain,  as  Little^ 
ton  here  also  saith ;  and  therefore  a  rent  cannot  be  re- 
served by  a  common  person  out  of  any  incorporeal  in« 
heritance,  as  advowsons,  commons,  oflSces,  corodies,  mulc- 
ture  of  a  mill,  tithes,  fairs,  markets,  liberties,  privileges^ 
franchises^  and  the  like.  But  if  a  lease  be  made  of  them 
by  deed  for  years,  it  may  be  good  by  way  of  contract,  to 
have  an  action  of  debt,  but  distrain  the  lessor  cannot.** 
Therefore,  before  the  passing  of  the  statute  1 1  Geo.  2,  c. 
19,  a  landlord  could  not  distrain  cattle  feeding  upon  a 
common,  on  the  ground  that  the  common  was  accessory 
or  appurtenant  to  the  land  demised.  The  statute  is  inti- 
tuled, **  An  Act  for  the  more  effectual  securing  the  pay- 
ment of  rents,  and  preventing  frauds  by  tenants,**  and  the 
8th  section,  empowers  landlords  to  take  and  seize,  as  a 
distresa  for  arrears  of  rent,  any  cattle  or  stock  of  their  te- 
nant or  tenants,  feeding  or  depasturing  upon  any  common, 
appendant  or  appurtenant.*'  Here  the  soil  or  land  be- 
tween high  and  low  water-mark  belongs  to  the  King,  and 
the  indenture  of  demise,  as  set  out  in  the  special  verdict, 
describes  the  premises  by  metes  and  bounds,  together 
with  aD  cellars,  ways,  easements,  profits,  commodities,  and 
appurtenances  whatsoever,  but  the  land  on  which  the 
barges  were  distrained,  did  not  pass  under  these  general 

(a)  Co.  Litt.  47  a. 
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1829.  words,  for  the  Jury  have  expressly  found  that  the  ex- 
elusive  use  of  the  land  of  the  river  opposite  to,  and  in 
front  of  the  wharf,  between  high  and  low  water  mark, 
(where  the  barges  were  distrained)^  was  demised  as  appur- 
tenant to  the  wharf,  but  that  the  land  itself  teas  not  demis^ 
ed.  That  therefore  distinguishes  this  case  from  that  of 
Buszard  v.  Capel,  when  it  first  came  before  the  Court  of 
Common  Pleas.  As,  therefore^  the  exclusive  use  of  the 
land  only  passed  by  the  demise,  such  use  is  a  mere  ease- 
ment; and  as  land  cannot  be  appurtenant  to  land,  the  distress 
cannot  be  supported,  as  rent  can  only  issue  out  of  the  land 
itself^  and  not  out  of  an  easement,  or  that  which  is  accessory 
to  land. 

Mr.  Starr f  in  reply. — The  Jury  having  found  that  the 
exclusive  use  of  the  land  was  demised,  this  case  does  not 
fall  within  either  of  the  instances  put  by  Lord  Coke,  out 
of  which  a  rent  cannot  be  reserved.  Although  the  exclu- 
sive use  may  be  assimilated  to  a  privilege,  yet  it  is  not  a 
privilege,  but  an  interest  in  the  soil;  and,  although  it 
may  be  superficial,  yet  it  is  tangible,  and  bears  a  striking 
resemblance  to  the  verdure  and  herbage  of  land,  which, 
if  a  man  demise,  reserving  a  rent,  he  may  distrain  the 
cattle  upon  it  for  rent  in  arrear. 

Cur.  adv.  vult. 

The  Judges  differing  in  opinion,  the  case  stoqd  over 
until  this  Term,  when  Lord  Chief  Baron  Alexander 
delivered  the  judgment  of  the  Court  as  follows: — 

This  is  an  action  of  trover  for  two  barges,  brought 
by  the  assignees  of  bankrupts  of  the  name  of  Jones, 
against  two  defendants,  who  were  bailiffs,  duly  authorized, 
of  the  person  then  entitled  to  the  freehold  of  a  wharf  and 
premises  in  possession  of  the  plaintiffs  below,  (the  defend- 
ants in  error),  the  assignees,  and  who  had  seized  the  two 
barges,  under  colour  of  a  distress  for  rent  in  arrear. 


IN  THE  TENTH  YEAR  OF  OEO.  IT«  4dl 

The  distress  was  made  upon  the  two  barges  lying  in  the  1829. 
river  Thames f  but  attached  by  ropes  to  the  wharf  demised^ 
by  the  principal  of  these  bailiffs,  the  defendants  below, 
(plaintiffs  in  error);  and  the  only  question  is,  whether 
the  distress  is  valid.  There  is  no  doubt  but  that  the 
wharf  was  demised,  that  rent  was  in  arrear,  and  the  dis- 
tress  made.  But  the  controversy  is,  whether  the  barges 
were  in  a  position  or  situation  which  rendered  them  liable 
to  be  distrained  upon? 

It  is  necessary  to  look  at  the  terms  of  the  demise,  to  de« 
termine  the  nature  of  the  interest  which  the  tenant  took 
under  the  demise  in  the  place  where  the  barges  were  al 
the  time  of  the  distress;  and  then  to  decide,  whether,  by 
law,  property  in  that  place  was  liable  to  be  distrained 
upon*  The  Jury  found  a  special  verdict,  where  the 
terms  of  the  demise  are  stated.  In  substance,  they  are  as 
follow: — By  indenture  of  the  9th  March^  1816,  and 
made  between  Broum,  of  the  one  part;  and  the  bank- 
rupts of  the  other  part;  Broum  demised  to  them  all  that 
wharf-ground  and  premises  next  the  river  Thames,  and 
also,  aD  that  warehouse  abutting  north  on  the  Thames, 
&c. :  [Here  his  Lordship  enumerated  the  abuttals] :  toge- 
ther with  free  liberty  for  them,  (the  bankrupts),  during  that 
demise,  to  land  and  load  goods  in  common  with  the  rest 
of  the  lessor's  tenants,  at  Five-foot-way  or  Liitle-wharf, 
fronting  the  river  Thames;  together  with  all  easements 
and  appurtenances  to  the  said  wharf  and  premises  belong- 
ing or  appertaining ;  to  hold  the  same  premises  with  their 
appurtenances  to  the  bankrupts,  from  the  25th  March, 
1816,  for  the  term  of  thirteen  years,  at  the  yearly  rent  of 
B65L,  payable  to  Broum  quarterly ; — the  special  verdict 
then  stated,  that,  by  the  indenture,  the  exclusive  use  of 
the  land  of  the  river  Thames,  opposite  to  and  in  front  of 
the  demised  wharf,  between  nigh  and  low  water-mark,  as 
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1829.  well  when  covered  with  water^  as  dry,  was  demised  as  ap* 

purtenant  to  the  wharf;  but  that  the  land  itself  betweei^ 
high  and  low  water-mark  was  not  demised. — It  has  been  ob* 
served,  that  the  special  verdict  is,  in  this  place,  erroneous, 
and  inconsistent  with  itself.  It  finds  that  the  exclusive 
use  of  the  land  over  which  the  river  flows  was  demised  as 
appurtenant  to  the  wharfs  but  that  the  land  itself  was  not 
demised.  This  inconsistency  has  suggested  to  one  of  the 
Judges  the  propriety  of  a  venire  de  novo.  It  is  agreed, 
that  the  finding  is  inconsistent,  because  a  grant  of  the  ex- 
clusive use  of  the  land  is  a  grant  of  the  land.  Therefoie, 
the  verdict  finds  that  the  land  was  demised,  and  that  it 
was  not  demised,  which  is  evidently  an  incongruity.  But, 
still,  the  majority  of  the  Judges  are  of  opinion  that  there 
is  no  occasion  for  a  venire  de  novo;  such  a  step  would,  in 
their  opinion,  occasion  useless  delay  and  expense.  The 
Jury  have  put  a  construction  upon  the  instrument.  The 
instrument  is  itself  sufficiently  set  out  upon  the  special 
verdict,  and  the  Court  can  judge  of  its  legal  effect  They 
are  now  informed  as  exactly  what  the  facts  are,  as  they 
could  be  by  any  amendment;  and,^herefore,  do  not  deem 
it  necessary  that  there  should  be  a  venire  de  novo.  The 
special  verdict  then  proceeds: — "  That,  on  the  12th  Ho- 
vember,  1836,  the  sum  of  565/.  of  the  rent  was  in  arrear 
and  unpaid;  and  that,  on  that  day,  and  at  the  time  of 
making  the  distress  thereinafter  mentioned,  the  two  barg* 
es,  the  property  of  the  plaintiffs  below,  (defendants  in 
error),  as  such  assignees,  were  attached  by  ropes,  head 
and  stern,  to  the  wharf-ground  aforesaid,  and  were  Ijring 
and  being  on  that  part  of  the  river  Thames  opposite  to  and 
in  front  of  the  said  wharf-ground  and  premises,  and  be- 
tween high  and  low  water-mark,  the  exclusive  use  of 
which  was  demised  as  aforesaid ;  that  the  defendants  be- 
low  (plaintiff's  in  error),  on  the  said  ISth  of  November, 
as  the  bailiffs  of  the  person  who  was  then  entitled  to  the 
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freehold  of  the  wharf  and  premises,  and  was  duly  autho-  1B29. 
rized  by  Uw  to  distrain  for  the  arrears,  seized  and  took 
the  two  barges  as  a  distress  for  the  arrears  of  rent,  and, 
shortly  afterwards  sold  and  disposed  of  the  same,  to  satisfy 
such  arrears,*' — Such  is  the  special  verdict.  Nothing  is  de- 
mised but  the  wharf-ground  and  premises  next  the  river 
Thames,  and  the  capital  brick  built  warehouse  of  three 
floors,  erected  and  built  thereon,  together  with  all  cellars, 
sollars,  rooms,  chambers,  ways,  paths,  passages,  lights, 
easements,  profits,  commodities,  advantages,  and  appurte- 
nances whatsoever,  to  the  said  wharf-ground  warehouse^ 
and  premises,  belonging  or  appertaining. 

What  is  demised,  therefore,  is  the  wharf-ground  and 
premises  next  the  river^  the  warehouse,  and  the  easements 
and  appurtenances  thereto  belonging.  The  Jury  tell  us 
that  it  was  as  appurtenant  that  the  exclusive  right  to  the 
use  of  the  land  in  question,  over  which  the  barges  were 
moored,  passed  to  the  lessee. 

As  it  is  an  acknowledged  rule,  that  land  cannot  be  ap- 
purtenant to  land,  it  follows  that  the  Jury  drew  a  right  in- 
ference from  the  deed,  when  they  found  that  the  land  it- 
self between  high  and  low  water-mark  was  not  demised ; 
and  when  they  say,  that  the  exclusive  use  of  the  land  was 
demised  for  the  accommodation    of  the  tenants  of  the 
wharf,  they  do  not  mean  exclusive  use  in  the  sense  which 
those  words  import,  when  they  are  held  to  pass  the  land 
itself.     That  would  be  contrary  both  to  their  own  express 
finding,  and  to  the  manifest  construction  of  the  deed  itself^ 
set  out  upon  the  record.     It  may  be  assumed  as  a  fact, 
therefore,  that  the  land  over  which  the  barges  were  moor- 
ed, was  not  demised,  although  the  land  to  which  they 
were  attached  was  demised.     The  question,  then,  comes 
'to  be,  whether,  by  law,  a  distress  can  be  made  upon  pro- 
perty situated  upon  land  which  is  not  parcel  of  the  de- 
mise— ^^land,  of  which  the  tenant  has,  at  most,  an  ease- 
ment. 
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the  barges  of  a  stranger^  moored  there  for  a  temporary  1829. 
purpose^  with  their  cargoes^  might  be  seized;  which  would 
be  unjust.  It  has  been  said,  that  a  decision,  that  the 
right  of  distraining  does  not  exist  upon  property  situated 
as  these  barges  were>  would  be  dangerous  to  the  commer- 
cial interests  of  the  country :  I  am  not  able  to  discover 
ihe  danger.  The  landlord  will  have  his  remedy  by  dis- 
tress upon  the  premises  really  demised,  and  will  have,  be- 
rides,  his  remedy  upon  the  contract.  If  it  be  supposed 
that,  because  the  soil  of  the  river  cannot  be  demised  by 
the  owners  of  the  adjoining  wharf,  the  easement  or  privi- 
lege of  attaching  their  barges  to  the  adjoining  wharf  would 
be  in  danger,  I  must  say,  I  cannot  discover  the  conse- 
quence. If  this  be  an  easement,  as  they  say  it  is,  to  the 
benefit  of  which  they  are  entitled,  the  law  has  the  means 
of  protecting  men  in  their  easements  appurtenant  to  their 
lands,  as  well  as  in  the  lands  themselves.  We  are  there- 
fore of  opinion,  that  the  judgment  should  be  affirmed. 

I  am  desired  to  state,  that  the  late  Lord  Chief  Justice 
of  the  Common  Pieces  (a),  who  heard  the  case  argued,  does 
not  concur  in  the  opinion  I  have  delivered,  but  thinks 
that  the  judgment  ought  to  be  reversed ;  the  majority  of 
the  Judges,  however,  are  of  opinion  that  it  ought  to  be 
affirmed. 

Judgment  affirmed. 

(a)  Lord  Wynford. 
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IN  THE  TENTH  YEAR  OF  THE  REIGN  OF  GEORGE.  IV. 


MEMORANDA. 

JLN  the  course  of  the  last  vacation^  the  Honourable  Mr. 
Baron  Hullock  died. 

He  was  succeeded  by  William  Bolland,  of  the  Inner 
Temple f  £sqr.»  who,  on  Monday^  November  16thj  was 
called  to  the  degree  of  Serjeant  at  Law,  and  gave  ringSi 
with  the  motto: — "  Regi  regnoque  Jidelis ;^  and  on  the 
following  day  he  took  his  seat  on  the  Bench.  He  after- 
wards received  the  honour  of  Knighthood. 

On  the  first  day  of  this  Term,  Thomas  Pembertont 
James  Lewis  Knight^  and  William  Henry  Tinney^  of  jLm- 
coin's  Inn,  Esquires^  and  the  Honourable  Charles  Ewan 
LaWy  of  the  Inner  Temple,  Esqr.,  having,  in  the  course  of 
the  last  vacation,  been  respectively  appointed  his  Majesty's 
Counsel  learned  in  the  law,  they  were  called  within  the 
barj  and  took  their  seats  accordingly. 
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1629. 

P1NERO9  Gent.,  One,  &c.  v.  Judson,  and  Another.  S^urday^ 

*  *  Nov.  7th. 

JL  HIS  was  an  action  for  the  use  and  occupation  of  a  house  By  tn  instm- 
belongbg  to  the  plaintiff,  and  alleged  to  have  been  occu-  YjB^^l^li 
pied  by  the  defendants  for  one  quarter  of  a  year,  viz.  ^^'"^  ic*!,  and 

CXCCQtCf  to  O* 

from  Lady 'day  to  Midsummer  ^  1828.  D.  a  legal  and 

At  the  trial,  before  LordChief  Justice  Tindal,  at  Guild-  of  premUef  for 

hall,  at  the  Sittings  after  the  last  Term,  the  plaintiff  put  *t^i™  J^f„*^ 

in  the  following  agreement,  as  evidence  of  the  holding  by  ^^^^  k°^  >«<! 

-        ,    ^      1      s.  subject  to  cove- 

tne  defendants.  xmuiu  by  c.  D., 

to  pay  the  rent 
and  taxes,  to 

"  Memorandum  of  airreement,  made  the  day  of  ^*«P  **»«  P**- 

.  ''  miscs  in  repair, 

,  1823,  between  Thomas  Wing  Finer o^  (the  plaintiff),  and  to  paint 
of  the  one  part;  and  Charles  Judson  and  Samuel  Cook,  third  yewn^and 
(the  defendants),  of  the  other  part.     The  said  T.  W.  Pi-  leaTethenj'in 

^   ^  SO<xi  repair  St 

nerOf  for  the  considerations  hereinafter  mentioned,  agrees  the  end  of  the 

to  grant,  seal,  and  execute,  unto  the  said  Charles  Judson  agre^  to  ao^ 

and  Samuel  Cook,  a  legal  and  effectual  lease  of  all  that  ^jj^.n^^jJe'tbUe 

messuage  or  tenement  and  premises  situate,  &c.,  to  hold  t«"n*>  >°<i  ^n 

the  mean  time, 

the  same,  with  the  appurtenants,  unto  the  said  Charles  and  untu  such 

Judson  and  Samuel  Cook,  their  executors,  administrators,  made'and  exe- 

gnd  assigns,  from  the  25th  day  of  March  now  last  past,  cuted,topaythe 

for  the  term  of  five  years,  and  three  quarters  of  another  hold  the  pre- 

yeaTj  wanting  ten  days,  at  and  under  the  yearly  rent  of  the  covenimts 

80/.,  to  be  made  payable  quarterly  on  the  four  next  usual  ^!!^S*1h^t 

days  of  payment  of  rent  in  the  year,  without  making  any  this  was  an  ac- 

_    tual  demite,  and 

deductions  or  abatement  out  of  the  same,  and  under  and  not  merely  an 
subject  to  covenants,  by  and  on  the  part  of  the  said  Charles  ^StatTx^r  * 
Judson  and  Samuel  Cook,  their  executors,  administrators,    ^  ^'^  **"?» 

J  ^  ...  *"■'  ■"  action 

and  assigns,  to  pay  the  said  rent,  in  manner  aforesaid,  and  may  be  main- 

11  1111.  .  tained  for  use 

also  the  sewers  rate,  and  all  other  taxes,  rates,  assess-  and  occupation, 
ments,  and  impositions  whatsoever,  in  respect  of  the  said  ^1^^^^  ^^^^ 
premises:  to  keep  the  premises  in  good  and  sufficient  re-  a  contract  or 

ft  1  •         11    1  agreement, 

pair,  (damage  by  fire  only  excepted)  to  pamt  all  the  out-  and  that  actual 

•  1  jj*  ii»i_i»x     4.i_  'J  occupation  is 

side  wood  and  iron  work  of  or  belonging  to  the  said  pre-  j^^  necessary. 
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1829.  mises,  twice  over,  in  good  oil  colours,  every  third  year  of 
the  said  term;  and,  at  the  end  of  the  said  term,  to  leave  the 
said  premises  in  good  and  tenantable  repair,  reasonable 
use  and  wear  thereof,  and  damage  by  fire  in  the  mean  time 
only  excepted.  That  the  said  T.  W.  Pinero  shall  have  li* 
berty  to  enter  and  view  the  said  premises,  and  to  give  or 
leave  notice  in  writing  thereon,  to  repair  all  defects  and 
decays,  within  three  months  then  next  following,  and  that 
the  said  Charles  Judson  and  Samuel  Cook,  their  execu- 
torS|  administrators,  and  assigns,  shall  do  all  necessary  re- 
pairs in  and  about  the  premises  (except  damage  by  fire  as 
aforesaid).  And  further,  that  the  said  Charles  Judsou 
and  Samuel  Cook,  their  executors,  administrators,  and 
assigns,  shall  not  convert  the  said  premises  into  a  shop, 
or  use  the  same  for  carrying  on  therein  any  trade  or  bu« 
siness  whatsoever;  and  also  a  proviso  for  re-entry  on 
non-payment  of  rent,  or  breach  of  any  of  the  said  cove- 
nants; the  said  lease  also  to  contain  a  covenant  by  and  on 
the  part  of  the  said  T.  W.  Pinero,  his  executors,  adminis- 
trators, and  assigns,  for  quiet  enjoyment,  upon  payment  of 
the  said  rent,  and  performance  of  the  said  covenants*  And 
the  said  Charles  Judson,  and  Samuel  Cook,  SLgtee  to  ac- 
cept and  take  the  said  lease  of  the  premises  aforesaid,  up- 
on the  terms  aforesaid,  and  to  execute  a  counterpart  there- 
of immediately  upon  the  execution  of  the  said  lease,  and 
to  pay  the  expense  of  preparing  the  said  lease,  and,  in  the 
mean  time,  and  until  such  lease  shall  be  made  and  executed, 
to  pay  unto  the  said  T.  W.  Pinero,  his  executors,  adminis- 
trators, and  assigns,  the  aforesaid  yearly  rent  or  sum  of 
80/.,  in  manner  aforesaid,  and  to  hold  the  same  premises, 
subject  to  the  covenants  above  mentioned.  And  the  said 
Charles  Judson  and  Samuel  Cook  further  agree  to  put 
the  said  premises  into  good  and  tenantable  repair,  at  their 
own  expense,  and  to  complete  all  such  repairs  on  or  be* 
fore  the  25th  day  of  April  now  next  ensuing.    And  last- 
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fy^  it  is  heieby  mutually  agreed  between  the  said  parties  1829. 
to  this  agrementy  in  case  the  said  Charles  Judsan  and  So* 
wmel  Cook  shall  not  put  the  said  premises  in  such  repair 
as  aforesaid,  within  the  time  aforesaid,  or  if,  at  any  time 
before  the  said  lease  shall  be  made  and  executed,  any 
quarterly  payments  of  the  said  yearly  rent  of  80/.  shall 
be  in  arrear,  and  no  sufficient  distress  be  found  on  the 
said  premises,  then,  and  in  either  of  such  cases,  the  said 
T*  VF»  Pitiero^  his  executors,  administrators,  and  assigns, 
shall,  and  lawfully  may  re-enter  upon  the  said  premises; — 
and  thereupon  this  agreement  shall  be  absolutely  void  to 
all  intents  and  purposes,  except  only  as  to  the  recovery  of 
die  said  rent  so  in  arrear,  or  any  satisfaction  for  the  amount 
tfiereof.    In  witness  &c." 

No  lease  was  executed,  and  the  defendants  proved,  that, 
previously  to  Michaelmas ^  18S7,  they  gave  the  plaintijOT 
lotice  of  their  intention  to  quit  at  Lady-day  following; 
md  that  they  quitted  before  that  day;  and,  it  was  con- 
tended for  them,  that  the  instrument  as  above  set  out 
was  not  an  actual  demise,  but  only  an  agreement  for 
a  lease  to  be  executed  thereafter;  and,  consequently, 
that  the  defendants  must  be  considered  as  tenants  from 
year  to  year,  and  were  at  liberty  to  determine  the  tenancy 
by  quitting  the  premises  at  Lady-day ^  1828,  in  pursuance 
of  the  notice  given  by  them  to  the  plaintiff,  at  Michaelmas 
preceding. 

For  the  plaintiff,  however,  it  was  insisted,  that  the  in- 
strument amounted  in  terms  to  a  present  lease  or  actual 
demise;  and  therefore,  that  the  defendants  were  liable  un- 
der it  during  the  whole  of  the  term  of  five  years  and  three 
quarters,  as  expressed  in  the  agreement.  The  Jury  found 
a  verdict  for  the  plaintiff,  damages  20/.,  the  amount  of  the 
lent  claimed. 

Mr.  Serjeant  Jones  now  applied  for  a  rule  itm,  that  this 
verdict  might  be  set  aside  and  a  nonsuit  entered  instead 
thereof^  on  the  grounds,  ^r#/,  that  the  instrument  produc- 
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ed  in  evidence  by  the  plaintiff  was  only  an  agreement  for  a 
lease,  and  not  an  actual  demise ;  and,  secondly,  that  the  fono 
of  action  was  wron^,  as  there  had  been  no  actual  oceupatkm 
of  the  premises  by  the  defendants  during  the  quarter  for 
which  the  plaintiff*  sought  to  recover,  as  they  quitted  at 
Lady 'day  i  1828,  pursuant  to  the  notice  given  by  them  at 
Michaelmas  preceding.     Firsif  admitting  the  rule  laid 
down  by  Lord  Ellenborough,  in  Poole  y.  Beniley,  to  be  cor- 
rect, vi«.  that  (a)  "  the  intention  of  the  parties,  as  declared 
by  the  words  of  the  instrument,  must  govern  the  constnK- 
tion;"  yet  the  question  there  arose  on  the  nature  of  die 
stamp  on  the  instrument  pr9duced  in  evidence,  and  which 
was  altogether  distinguishable  from  the  present  case;  lor, 
although  the  agreement  contained  a  clause  for  a  lease  to 
be  granted  afterwards,  yet  it  commenced  by  words  which 
could  only  operate  as  a  present  or  actual  demise,  as  the 
plaintiff*  thereby  agreed  to  let,  and  the  defendant  agreed 
to  take  the  premises,  for  a  term,  at  a  certain  yearly  rent 
Here,  however,  the  plaintiff*  only  agreed  to  grant  a  legal 
and  effectual  lease  of  the  premises;  and  the  defendants 
were  merely  to  hold  until  such  lease  should  be  made  and 
executed.     Besides,  in  Poole  v.  Beniley,  the  defendant 
agreed  to  lay  out  ZOOOL  in  building  within  four  years  fion 
the  date  of  the  agreement,  and  upon  which  Lord  EUenbo' 
rough  grounded  his  decision,  for  he  said,  that ''  the  inten- 
tion appears  to  have  been,  that  the  tenant,  who  was  to  ex- 
pend so  much  capital  upon  the  premises  within  the  first 
four  years  of  the  term,  should  have  a  present  legal  interest 
in  the  term,  which  was  to  be  binding  upon  both  parties."  In 
Goodiitled.  Estmck  v.  Way  {b),  a  paper,  containing  words 
of  present  contract,  with  an  agreement  that  the  leasee 
should  enter  upon  the  premises  immediately,  and  that 
leases  should  be  executed  on  a  subsequent  day,  was  held 
to  operate  only  as  an  agreement  for  a  lease,  and  although 
here  the  defendants  were  to  hold  the  premises  until  the 


(a)  12  East,  170. 


(b)  1  Term  Rep,  735. 
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lease  was  executed,  it  could  not  operate  as  an  actual  or  1829. 
present  demise.  In  Dunk  v.  Hunter  (a),  where  a  te- 
nant was  in  possession  under  a  memorandum  of  agree- 
ment to  let  on  lease,  with  a  purchasing  clause,  for  twen- 
ty-one years,  at  a  net  rent,  and  the  tenant  was  to  en- 
ter at  any  time  on  or  before  a  given  day,  it  was  held  only 
to  amount  to  an  agreement  for  a  future  lease.  In  Doe  d. 
Coore  y.  Clare  {b)^  an  instrument  reciting  that  A.,  in  case 
he  should  be  entitled  to  certain  premises  on  the  death  of 
B.,  would  immediately  demise  the  same  to  C,  declaring 
that  he  did  thereby  agree  to  demise  and  let  the  same,  with 
a  subsequent  covenant  to  procure  a  Ucense  to  let  from  the 
lord^  was  held  to  operate  only  as  an  agreement  for  a  lease 
and  not  as  an  absolute  demise.  In  Tempest  v.  RawUng  (c), 
an  instrument,  executed  in  November^  setting  forth  the 
conditions  of  letting  a  farm,  and  the  regulations  to  be  ob- 
served by  the  tenant,  that  the  term  was  to  be  from  year 
to  year,  and  the  lands  to  be  entered  upon  in  February  fol- 
lowing, and  that  a  lease  was  to  be  made  on  these  conditions, 
with  all  usual  covenants,  was  held  to  be  an  agreement  for 
a  lease,  and  not  a  present  demise.  In  Doe  d.  Jackson  v. 
Ashbumer  (J),  it  was  held  that  an  agreement  that  A.  should 
hold  and  enjoy,  if  followed  by  words  which  shewed  that  the 
parties  intended  that  there  should  be  a  future  lease,  did  not 
operate  as  a  previous  demise,  but  that,  whether  it  did  so  or 
not,  must  dei>end  on  the  intention  of  the  parties ;  and  in  Mor^ 
gan  d.  Dowding  v.  BisseU,  Sir  James  Mansfield  said  (e): 
"  When  a  party  enters  into  that,  which,  on  the  face  of  it, 
appears  to  be  an  agreement,  though  there  are  words  of 
present  demise,  yet,  if  you  collect  on  the  face  of  the  instru- 
ment the  intent  of  the  parties  to  give  a  future  lease,  it 
shall  be  an  agreement  only ;"  and,  here,  it  is  evident,  that 


(a)  5  Bam.  &  Aid.  322.  {d).5  Term  Rep.  163. 

{b)  2  Term  Rep.  739.  (e)  3  Taunt.  72. 

(c)  13  East,  18. 
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^^^\  tfaepartiesmeant  thatalease  should  beexecuted,  as  theplmi- 
tiff  only  agreed  to  grant  a  lease,  and  the  defendants  were  to 
hold  until  it  was  executed ;  and  as  no  lease  was  afterwards 
prepared,  they  must  be  considered  as  tenants  from  year  to 
year;  and,  if  so,  the  tenancy  was  legally  determined  by 
the  notice  to  quit  Secondly,  the  defendants  are  clearly 
not  liable  in  this  action,  as  there  was  no  actual  occupation 
by  either  of  them  after  they  quitted  the  premises  pursu- 
ant to  the  notice  given  to  the  plaintiff,  which  was  a  legal 
determination  of  the  tenancy.  Although,  by  the  statute 
11  Geo.  2,  c.  19,  s.  14,  where  a  demise  is  not  by  deed,  a 
landlord  may  recover  a  reasonable  satisfaction  for  lands 
held  or  occupied  by  a  tenant,  in  an  action  for  use  and  oc- 
cupation; yet  there  must  be  an  actual  occupation: — for,  in 
Naish  v.  Tcalock,  Lord  Chief  Justice  Eyre  said  (a) — **  The 
statute  meant  to  provide  an  easy  remedy  in  the  simple 
case  of  actual  occupaiion^  leaving  other  more  complicated 
cases  to  their  ordinary  remedy.**  And,  although  in  BM 
V.  Sibbs  (6),  it  was  held  that  an  occupation  by  a  tenant 
of  the  defendant  was,  as  far  as  respected  the  plaintifi^  an 
occupation  by  the  defendant  himself;  yet  here,  neither  of 
the  defendants  held  or  occupied  the  premises  after  they 
quitted  them  at  Lady -day,  1828. 

Lord  Chief  Justice  Tindal. — This  was  an  action  for 
use  and  occupation,  in  which  the  plaintiff  sought  to  re- 
cover the  sum  of  20/.,  for  a  quarter  of  a  years  rent,  alleg- 
ed to  be  due  to  him  from  the  defendants  at  Midsummer, 
1828,  and  the  only  question  is,  whether  an  instrument  en- 
tered into  between  the  parties  at  the  time  the  defendants 
took  possession  of  the  plaintiff's  premises,  amoimts  to  a 
demise,  or  only  operates  as  an  agreement  for  a  lease  to 
be  executed  thereafter,  without  any  actual  demise.  If  it 
were  an  agreement,  its  legal  effect  would  be,  that  the  de- 

(d)  2  H.  BL  d2a  (&)  8  Term  Rep.  327- 
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ftndants  were  tenants  from  year  to  year  only,  and,  if  so,         1S29. 
the  tenancy  was  determined  by  the  notice  given  by  them 
to  the  plaintiff*  at  Michaelmas^  1837,  to  quit  at  Lady^ay 
following,  but  if  it  were  a  lease,  the  tenancy  still  subsisted, 
and  the  plaintiff*  will  be  entitled  to  retain  his  verdict.  The 
only  question,  therefore,  arises  on  the  meaning  and  con- 
atruction  to  be  put  upon  the  instrument,  rtx.  whether  it 
be  a  lease,  or  only  an  agreement  for  a  future  lease  t  The  law 
has  long  since  been  settled,  that,  when  the  words  of  an  in* 
atrument  of  this  description  are  doubtful  or  ambiguous  upon 
the  face  of  it,  the  Court  must  endeavour  to  ascertain  the 
intention  of  the  parties  at  the  time  it  was  entered  into; 
and  this  must  be  collected  from  the  terms  of  the  whole  of 
the  instrument;  and  if  we  see  a  paramount  intent,  that 
it  shall  operate  as  a  present  lease  or  demise,  it  must  be 
BO  construed.     Now,  it  appears  to  me,  that  it  was  clearly 
the  intention  of  the  parties,  that  the  instrument  in  ques- 
tion should  operate  as  a  lease ;  and  although  it  commences 
with  the  mention  of  the  execution  of  a  future  formal 
lease,  yet  it  states  that  the  tenancy  had  commenced  at 
a  day  previously  to  the  signing  and  execution  of  the  in- 
strument, viz.  on  the  25th  March,  then  last  past.     If  the 
only  stipulation  was  for  a  future  lease,  the  instrument 
might  perhaps  only  operate  as  an  agreement ;  but,  until  a 
leaae  was  prepared  and  executed,  the  defendants  were  to 
be  placed  in  the  same  situation  as  if  it  had  been  actually 
executed.    That  appears  to  me  to  remove  all  doubt  upon 
the  subject.    The  defendants,  as  tenants,  agreed  to  accept 
a  lease  of  the  premises  upon  certain  terms  expressed  in 
the  agreement,  and  to  execute  a  counterpart  immediately 
Upon  the  execution  of  the  lease,  and,  in  the  mean  time 
Mid  until  such  lease  should  be  made  and  executed,  to  pay 
the  plaintiff*,  as  landlord,  the  rent  of  80/.,  in  manner  before 
specified  in  the  agreement,  and  to  hold  the  premises  sub» 
ject  to  the  covenants  above  mentioned.   Some  of  those  cove- 
bants  appear  to  me  to  be  wholly  inconsistent  with  a  yearly 
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tenancy;  one  of  them  was,  tliat  the  defendants,  as  dh 
Hants,  should  paint  the  premises  every  third  year;  and  an<^ 
ther,  to  put  them  in  repair  at  their  own  expense,  and  oon^ 
plete  them  before  April  then  next  ensuing^  (the  tenancy 
having  commenced  at  Lady-day  preceding),  and  to  keep 
then!  in  proper  tenantable  repair.    These  covenants  would 
be  most  unreasonable,  if  the  tenants  were  to  occupy  the  pre- 
mises from  year  to  year  only,  but  reasonable  and  usual 
for  a  tenant  who  takes  for  a  term;  and,  although  the  parties 
might  have  meant  that  a  formal  lease  should  be  execnte^t 
yet|  in  the  mean  time,  and  until  it  was  prepared,  the  teosoti 
were  to  hold  the  premises  on  the  same  terms  as  if  it  bad 
been  actually  executed..    This  is  by  far  the  better  mode  of 
construing  this  instrument  for  the  defendants,  because,  aftiR 
they  had  put  the  premises  into  a  proper  state  of  repair^ 
they  could  not  be  turned  out  until  the  expiration  of  the 
term.  With  respect  to  the  other  objection,  that  the  defend* 
ants  did  not  occupy  during  the  last  quarter,  it  appears  to 
me  to  be  disposed  of  by  the  view  I  have  taken  of  the  fivtf 
for,  by  the  terms  of  the  statute  1 1  Geo.  2,  c.  19,  if  a  tenant 
holds  or  occupies,  he  is  liable  to  be  sued  in  an  action  &r 
use  and  occupation;  and  here,  the  defendants  certainlj 
held  the  premises  under  the  instrument  in  question. 

Mr.  Justice  Park. — It  is  highly  important  that  there 
should  be  no  difference  of  opinion  as  to  the  constnictioB 
of  instruments  of  this  description,  and  the  Courts  have 
long  since  determined  that  the  whole  of  such  instrument 
must  be  looked  at,  in  order  to  ascertain  the  real  intendon 
of  the  parties  at  the  time  it  was  entered  into*  The  intent 
is  the  only  question  in  this  case.  Agreements,  by  which 
the  relation  of  landlord  and  tenant  are  created,  must 
constantly  vary  in  terms;  and  here,  although  the  plaintiff^ 
an  attorney,  might  have  had  some  view  in  preparing  a  fu« 
ture  lease,  still,  by  the  terms  of  the  agreement,  a  present 
demise  or  holding  was  created,  and  the  defendants  were  to 
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^7  rent  from  the  time  of  taking  possession,  and  even  before  1829. 
the  agreement  was  signed.  But  the  latter  part  of  the  in- 
atmment  appears  to  me  to  remote  every  doubt,  by  which 
the  defendants  agreed  to  accept  and  take  a  lease,  and  to 
execute  a  counterpart,  and,  in  the  mean  time,  and  until  such 
lease  should  be  made  and  executed,  to  pay  the  plaintiff  the 
aforesaid  yearly  rent,  and  to  hold  the  premises  sul:ject  td 
the  covenants  above  mentioned.  The  defendants  thereby 
adopted  all  those  covenants,  and  which  are  wholly  incon- 
datent  with  a  yearly  holding,  as  one  of  them  was,  to  put 
die  premises  in  repair  on  taking  possession,  and  another, 
i&  pafait  them  every  third  year  during  the  said  term.  Ac- 
eordiag  to  this  construction,  our  decision  will  be  conform-* 
aUe  to  the  case  of  Poole  v.  Bentley,  where  Lord  EUenbe^ 
faugh  said  (a):  "  The  rule  to  be  collected  from  all  the  casetf 
is,  that  the  intention  of  the  parties,  as  declared  by  the  wordtf 
of  the  instrument,  must  govern  the  construction:  and  here, 
their  intention  appears  to  have  been,  that  the  tenant,  who 
was  to  expend  so  much  capital  upon  the  premises  within 
the  first  four  years  of  the  term,  should  have  a  present  legaF 
interest  in  the  term,  which  was  to  be  binding  upon  both:  par- 
ties." That  is  expressly  applicable  to  the  present  case,  and 
his  Lordship  further  observed,  that  **  the  case  of  Good* 
title  V.  Way,  was  the  strongest  in  favour  of  the  plaintiff's 
<!onstruction ;  in  which,  however,  the  exact  date  of  the  in- 
strument did  not  appear ;  but  the  stipulation  was,  that  lea^ 
€0,  with  the  usual  eovenants,  were  to  be  executed  before  Mi-*^ 
€haelmas,  and  the  rent,  which  was  to  be  paid  half  yearly, 
was  not  to  commence  till  Lady-day,  though  the  tenant  wHs 
to  be  let  into  possession  immediately,  which  looked  to  a 
payment  under  the  leases  to  be  granted.  The  agre\sment 
atso  regarded  several  leases  to  be  executed  in  future^  In 
the  case  last  cited,  (said  his  Lordship),  there  was  a  clause  to 
he  added  to  the  lease;  and  all  the  other  Cases  contain  cir- 
cumstances of  distinction."    The  case  of  Qoodtitle  v.  Way, 

(«)  12  East,  170. 
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therefore^  is  distingui;>hablc  from  that  of  Poole  v.  Bemiley} 
and  here,  as  the  defendants  agreed  to  paint  the  premiiet 
every  third  year,  and  to  put  them  in  repair  on  taking  pos- 
session,  it  was  inconsistent  with  a  tenancy  from  3^ear  to 
year.  The  second  objection  has  been  so  fully  answered 
by  my  Lord  Chief  Justice,  that  it  will  be  altogether  un* 
necessary  for  me  to  make  any  further  comment  upon  it. 

Mr.  Justice  Burrough. — We  should  in  effect  overturn 
the  decision  of  the  Court  pf  King*s  Bench,  in  Poole  v. 
BetUley,  if  we  were  to  hold,  that  the  instrument  in  ques- 
tion was  not  a  lease;  and  I  think,  that  that  case  was  right-^ 
ly  decided,  and  founded  on  a  sound  principle ;  and,  as  the 
instrument  in  question  contained  words  of  present  demise, 
we  must  infer,  that  it  was  the  intention  of  the  parties,  that 
it  should  operate  as  an  actual  demise,  although  it  contain- 
ed a  clause  for  a  lease  to  be  executed  in  future.  With  re- 
spect to  the  second  objection,  there  was  clearly  a  holdiDg 
by  the  defendants,  according  to  the  terms  of  the  statute  11 
Geo.  2,  c.  19.  They  took  an  immediate  interest  in  the  pre- 
mises by  the  terms  of  the  agreement,  and  also  acquired  a 
legal  right  of  possession  under  it.  That  is  sufficient,  with- 
out actual  occupation. 

Mr.  Justice  Gaselee. — It  is  quite  time  that  questioni 
as  to  the  construction  of  instruments  of  thb  nature  should 
be  set  at  rest.  There  have  been  several  vacillating  and 
conflicting  decisions.  All  the  early  authorities  on  the  sub- 
ject are  collected  in  the  case  of  Doe  d.  Jackson  v.  Ask' 
burner,  where  Lord  Kenyon  said  (a) :  ^^  It  is  of  great  import*, 
ance  to  the  public,  that  some  certain  rule  should  be  laid 
down,  and  that  the  question  should  not  be  floating;  whe* 
ther  a  particular  agreement  should  be  considered  as  a 
lease,  or  merely  as  an  agreement  for  a  lease?  and  this  muit 
depend  on  the  intention  of  the  parties,  as  it  is  to  be  col-, 

(a)  5  Term  Rep.  167. 
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lected  from  the  whole  of  the  agreement.     The  case  cited       ^829. 
from  Cro.  Car.  (a),  was  properly  decided;  there  the  words 
were  'the  defendant  «Aci//havc  and  enjoy/  &c.  without 
any  others  to  qualify  the  expression.     Those  words  were 
held  to  be  sufficient  to  give  the  legal  interest;  they  would 
be  operative  words  in  a  bargain  and  sale,  or  in  a  covenant 
to  stand  seised  to  uses." — The  subsequent  case  of  Poole 
V.  Bentley  appears  to  me  to  have  been  decided  upon 
a  sound  principle,  and   may  be   assimilated   to  that  of 
Baxter  v,  Broum  (6),  where  the  parties  agreed,  with  all 
convenient  speed,  to  grant  a  lease  to  the  defendant  of, 
and  they  did  thereby  set  and  let  to  him,  £c.,  with  a  pro- 
viso that  such  lease  should  contain  usual  covenants  on  the 
part  of  the  lessors  and  lessees,  &c.,  and  it  was  held  to  oper- 
ate  as  a  good  lease  in  pnesefiti,  with  an  agreement  to  exe- 
cute a  more  formal  and  perfect  lease  infuturo.    The  case 
oi  Doe  d.  Jackson  v.  Ashbumer^  was  decided  seventeen 
years  before  that  of  Poole  v.  Bentley ^  from  which  it  mate- 
rially varies  in  circumstances;  as,  in  the  former,  the  words 
in  the  agreement  were  that  the  tenant  shall  ergoy.     This 
holding,  therefore,  was  to  commence  infuturo.  There,  too, 
the  landlord  had  not  all  the  premises  in  possession  at  the 
time  of  the  agreement,  as  he  agreed  to  purchase  a  yard 
afterwards.      And    Mr.   Justice  Ashhurst    said  (c) — **  I 
Entirely  agree  to  the  position,  that,  whether  an  agree- 
ment of  this  kind  shall  or  shall  not  be  considered  as  a 
Ibase,  ought  to  depend  on  the  intention  of  the  parties, 
which  must  be  collected  from  the  words  of  the  agreement, 
and  from  collateral  circumstances.     Wliere  the  words  are 
depr€esenti,  *I  demise,'  &c.,  or  an  agreement  'that  the 
party  shall  hold  and  enjoy,'  and  the  party  is  immediately 
put  into  possession,  the  landlord  shall  not  afterwards  turn 
him  out  of  possession,  and  say  that  it  was  not  a  present  de- 
mise; for  the  permitting  the  party  to  enter  is  strong  evi- 

(fl)  Pfcge  207,  Droke  v.  Munday.  (5)  2  Sir  W.  Bl.  97a 

(c)  6  Term  Rep.  168. 
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denoe  to  shew  that  the  landlord  intended  to  give  a  present  in- 
terest. But  where  the  words  themselves  do  not  necessa- 
rily imply  it,  and  where  possession  is  not  given,  and  therc^ 
is  no  other  act  to  manifest  such  an  intention,  then  it  i9 
fierely  an  executory  contract.  Now,  here  the  words  thenn 
selves  import  an  executory  agreement;  for  the  worda, 
*  shall  enjoy/  are  followed  by  '  I  engage  to  give  him  a^ 
lease/  and '  I  will  purchase^  &c.|  to  be  laid  to  the  rest/  &c« 
And  the  smallness  of  the  quantity  of  land  to  be  purchased 
i^nd  added  to  the  rest  cannot  vary  the  case;  because  the 
whole  depends,  not  on  what  was  granted  at  the  time,  but 
on  what  was  to  be  granted  afterwards.  Besides,  the  rent  is 
agreed  upon  at  all  events ;  and  if  this  were  construed  to  be 
a  lease,  the  landlord  would  have  a  right  to  distrain  for  the 
whole  rent,  although  the  addition  were  not  afterwards 
made  by  the  purchase,  and  the  only  remedy  left  to  the 
tenant  would  be  by  an  action  at  law,  or  a  bill  in  equity/' 

Where,  therefore,  the  words  in  an  agreement  are,  that 
a  party  shall  enjoy  from  a  period  previous  to  the  execu- 
tion of  the  instrument,  and  that  a  lease  shall  be  executed,, 
and  that,  in  the  mean  time,  the  tenant  shall  pay  the  rent, 
and  hold  the  premises  subject  to  the  covenants  mentioned 
in  the  agreement,  they  clearly  shew,  that  it  was  the  inten- 
tion of  the  parties  that  there  should  be  a  holding  or  occu- 
pation by  the  tenants,  and  which  was  in  fieri  at  the  time  the 
agreement  was  executed;  and  if  the  defendants  required 
a  more  formal  conveyance,  they  might  have  filed  a  bill  in 
equity  for  a  specific  performance  of  the  agreement;  and 
that  Court  would,  in  all  probability,  have  directed  a 
I^ase  of  the  premises  to  be  formally  executed,  according 
to  the  terms  of  the  original  agreement.  But  I  am  of 
opinion,  that  the  instrument  in  question  falls  within  the 
principle  laid  down  in  Poole  v.  Beniley,  Baxter  v.  Broumt, 
and  Barry  v.  Nugent  (a),  as  it  was  intended  by  the  pa^ 

(a)  6  Term  Rep.  165,  n. 
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tie«»  that  the  agreement  should  operate  as  a  present  deknisei 
with  an  understanding  that  a  more  formal  and  perfect  lease 
should  be  executed  afterwards,  if  it  should  be  deemed  re- 
quisite. With  respect  to  the  second  objection,  if  the  de^ 
fendants  held  the  premises,  it  was  sufficient  to  bring  them 
withm  the  terms  of  the  statute  1 1  Geo.  2,  although  they 
might  not  have  remained  in  actual  occupation;  for,  if  a 
tenant  leave  premises  in  the  middle  of  a  quarter,  which 
he  has  previously  held  as  yearly  tenant,  his  hndlord  has 
still  a  right  to  declare  and  recover  for  the  whole  of  the 
quarter,  in  an  action  for  use  and  occupation. 

Rule  refused. 


MO 
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Newbury  v.  Armstrong. 


Saturday^ 
Nov.  7th. 


Jl  his  was  an  action  of  assumpsit  on  a  guarantie.     The  The  defendant 
first  count  of  the  declaration  stated,  that,  in  consideration  »^df«««ed  a  let- 

.  .     .  ter  to  the  plain* 

that  the  plaintiff,  at  the  request  of  the  defendant,  would  tiff  in  the  fol- 
take  and  retain  one  John  Corcoran  into  his,  the  plaintiiTs,  'T/the  m»der- 
employ  and  service,  the  defendant  undertook  and  promis-  "^®<^»  ^^  **«*■*- 

*^  ^  by  aicree  to  bind 

ed  the  plaintiff  to  be  answerable  to  him  for  whatever  Cor-  myicif  to  be 
eoran,  whilst  in  the  plaintiff*s  employ,  might,  as  his  ser-  for  /.  c,  late 
vant,  be  entrusted  with  by  the  plaintiff,  to  the  amount  of  ^ofTpT^r^ 
fiO/.,  and,  in  case  of  any  default,  to  make  the  same  i?ood.  ''^'tever,  while 

•^  '^  in  your  employ, 

The  plaintiff  then  averred,  that  he,  confiding  in  the  de-  you  (the  piaia- 

fendanfs  promise,  took  Corcoran  into  his,  the  plaintiff's,  tnist'him'with, 

service,  and  retained  him  in  such  service  upon  the  terms  ©f  sol'wid?' 

aforesaid^  for  a  long  time;  and  that  Corcoran,  whilst  in  caieofanyde- 

,  .  ,  '•111.        ^*^^  ^  make 

such  service,  was,  as  such  servant,  entrusted  by  the  plains  the  tame  good." 
tiff  to  receive,  and  that  he  did  receive,  for  him  divers  sums,  ^ere'wM^JTluf- 

ficient  consi- 
derHlton  for  the  defendant's  promise  on  the  face  of  the  letter,  as  the  employment  of  /.  C.  by  the 
ptaintiff  was  prospective,  and  the  guarantie  was  given  in  consideration  of  the  plaintiff 't  taking 
him  into  his  service. 
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1829.        amounting  to  50/.;  that  although  the  time  for  accounting^ 

"     '  for  and  paying  the  monies  by  Corcoran  to  the  plaintiff  had 

V.  long  since  elapsed,  yet,  that  he,  as  such  servant,  had  neg* 

lected  and  refused  so  to  do,  and  that  the  defendant  had 

pot  accounted  to  the  plaintiff  for,  or  paid,  the  said  sum  of 

60/.,  but  that  the  same  still  remained  unpaid. 

The  second  count  stated,  that,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  retain 
Corcoran  in  his,  the  plaintiff's,  employ  and  service,  the 
defendant  undertook  to  be  answerable  to  the  plain  tiff  as  in 
the  first  count. 

At  the  trial,  before  before  Lord  Chief  Justice  Tindalt 
at  Westminsterf  at  the  Sittings  after  the  last  Term,  it  ap- 
peared that  Corcoran  bad  been  in  the  employ  of  Mr.  Pear* 
son,  an  upholsterer,  and  that  the  plaintiff  had  agreed  to 
take  him  into  his  service,  on  procuring  security  to  the 
amount  of  50/. ;  upon  which  the  defendant  addressed  the 
following  letter  to  the  plaintiff: — 


To  Mr.  John  Newbury, 
Sir — ^I^  the  undersigned,  do  hereby  agree  to  bind  my* 
self  to  be  security  to  you,  for  Mr.  John  Corcoran,  late  in 
the  employ  of  Mr.  J.  Pearson,  of  London  Wall,  for  what- 
ever, while  in  your  employ,  you  may  entrust  him  with,  to 
the  amount  of  50/.  /  and,  in  case  of  any  default,  to  make  the 
same  good. 

Dated,  March,  11th,  1828.  /F.  Armstrong.'' 

The  plaintiff  having  taken  Corcoran  into  his  service^ 
and  he  having  received  various  sums  of  money,  amounting 
in  the  whole  to  34/.,  for  which  he  failed  to  account  to  the 
plaintiff,  the  present  action  was  commenced.  The  Jury 
found  a  verdict  for  the  plaintiff  for  that  sum. 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  nirt,  that 
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tliifl  verdict  might  be  set  aside  and  a  nonsuit  entered,  on         1829. 
the  ground  that  there  was  not  a  sufficient  or  apparent  con- 
sideration  for  the  defendant's  undertaking  or  promise  on  v« 

the  face  of  the  letter,  in  which  he  agreed  to  be  security 
for  Corcoran*    In  the  case  of  Jenkins  v.  Reynolds  (a), 
which  bears  the   nearest   resembknce    to  the  present, 
the  defendant  addressed  a  letter  to  the  plaintiffs,  in  which 
he  said — "  to  the  amount  of  100/.,  be  pleased  to  consider 
me  as  security  on  Cowing  ^  Co's  account;"  and  it  was 
held  not  to  be  a  sufficient  memorandum  to  bind  the  de- 
fendant under  the  fourth  section  of  the  statute  of  frauds,  on 
the  ground  that  the  consideration  for  the  defendant's  pro- 
iriise  or  undertaking  was  not  expressed  on  the  face  of  such 
letter.    And  Mr.  Justice  Parle  there  drew  a  distinction  be- 
tween the  fourth  and  seventeenth  sections  of  the  statute,  rur. 
that  the  latter  only  relates  to  contracts  for  the  sale  of  pro- 
perty between  vendor  and  vendee,  and  that  the  memoran- 
dum under  that  section  sufficiently  shews  the  consideration^ 
9Mr.  the  sale  of  goods.  But  that  in  the  fourth  section,  which 
relates  to  contracts  made  for  the  benefit  of  a  third  person^ 
the  particular  consideration  must  be  shewn,  for  it  cannot  be 
known  unless  it  be  distinctly  expressed.  Here,  no  consider- 
ation whatever  for  the  defendant's  undertaking  appears; 
and  if  Corcoran  were  in  the  plaintiff's  employ  at  the  time  the 
guarantie  was  given,  there  was  a  total  absence  of  consi- 
deration.   Although  it  is  stated  that  Corcoran  was  late  in 
the  Employ  of  Pearson^  he  might  have  been  in  the  plain-, 
tiff's  service  at  the  time  the  letter  was  written ;  and  if  he 
were  taken  into  his  employ  in  consequence  of  the  guaran-. 
tie,  it  could  only  be  shewn  by  oral  testimony,  which  it  was. 
the  express  object  of  the  statute  to  exclude;  for,  as  Mr. 
Justice  Richardson  said,  in  Jenkins  v.  Reynolds — "  The 
object  of  the  statute  is,  to  prevent  frauds  by  perjury  or 
subornation  of  perjury,  by  causing  that  to  be  reduced  into 

(fl)  6  B.  Moore,  86;  5.  C  3  Brod.  &  Bing.  14. 
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1889.        wridng,  which  before  might  have  been  proved  hj  parol 
^   "  testknony.    In  Saunders  v.  Wctkefield{a),  the  doctrine  es- 

tablished in  Wain  v.  Warliers  (6)»  was  expressly  confirm* 
ed,  vix.  that  an  agreement  to  be  answerable  for  the  debt  of 
a  third  person  must  not  only  be  in  writing,  but  most 
contain  the  consideration  for  the  promise,  as  well  as  the 
promise  itself,  and  that  parol  proof  of  the  consideration  is 
inadmissible.  Here,  it  does  not  appear  that  the  plaintiff 
engaged  to  take  Corcoran  into  his  service  in  consequence 
of  the  defendant's  guarantie,  and  the  latter  only  agreed  to 
be  answerable  for  a  default  by  Corcoran  whilst  he  contmu- 
ed  in  the  plaintiff's  employ. 

A  mere  undertaking  to  be  answerable  for  Coreonmt 
whilst  he  was  in  the  employment  of  the  plaintiff,  constitotes 
no  valid  or  legal  consideration,  and  there  was  no  under* 
taking  by  the  plaintiff  to  employ  him  or  continue  him  id 
hu  service;  and  in  the  late  case  of  L^es  v.  WhUeomb  (c)f 
ndiere  the  defendant  signed  a  paper,  by  which  she  agreed 
to  remain  with  the  plaintiff's  wife  for  two  years  from  die 
date  of  the  instrument,  for  the  purpose  of  learning  the 
business  of  a  dress-maker;  in  an  action  for  the  breach  of 
the  agreement,  it  was  held  that  it  was  not  binding  on  die 
defendant,  as  it  contained  no  engagement  or  undertaking, 
on  the  part  of  the  plaintiff  or  his  wife,  to  4;each  the  defend- 
ant.     So,  here,  there  was  no  undertaking  by  the  plaintiff 
to  employ  Corcoran;  and,  if  he  were  in  the  plaintiff*s  ser* 
vice  previously  to,  or  at  the  time  the  guarantie  was  given, 
there  was  a  total  absence  of  consideration  for  the  defend- 
ant's engaging  to  be  security  for  Corcoran  whilst  be  con- 
tinued in  the  plaintiff's  employ. 

Lord  Chief  Justice  Timdal. — By  the  fourth  section  of 
the  statute  of  frauds,  no  action  shall  be  brought  whereby  to 
charge  the  defendant,  upon  any  special  promise  to  answer 

(fl)  4  Barn.  &  Aid.  595.  (c)  2  Moore  &  Payne,  86;  &  C 

(6)  5  East,  10.  5Bing.d4. 
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for  the  debt  of  another  person,  unless  the  agreement  njpon         l^SS. 
which  such  action  is  brought,  or  some  memorandum  or      kivsukt 
note  thereof  shall  be  in  writing.    Since  the  case  of  fVain  ^ 

T.  Warliers,  which  has  been  confirmed  by  the  subsequent 
cases  of  Saunders  v.  Wakqfield^  and  Jenkins  v.  ReynoldSt 
the  agreement  must  contain  the  consideration  for  the 
promise,  as  well  as  the  promise  itself;  and  if  no  consider- 
ation be  expressed,  or  can  be  implied  on  the  face  of  the 
agreement,  the  party  seeking  to  enforce  it  cannot  re- 
cover, because  parol  evidence  cannot  be  admitted.  The 
<H)ly  question  in  this  case  then  is,  whether  the  consideiw 
ation  for  the  defendant's  promise  is  expressed  on  the 
face  of  his  letter  to  the  plaintiff,  or  whether  such  con- 
sideration can  be  raised  by  fair  implication?  I  think  that 
it  may.  The  defendant  agreed  to  become  security  to 
the  plaintiff  for  Corcoran^  whom  he  described  as  being 
hie  in  the  employ  of  Pearson  of  London  Wall,  for  what- 
ever, while  in  the  employ  of  the  plaintiff,  he  might  entrust 
l|iiil  with,  to  the  amount  of  SOL  It  must  therefore  be  in- 
ferred, that  the  defendant  undertook  to  be  responsible  for 
1^  person  who  had  latelf/  left  the  service  of  another,  and 
was  about  to  enter  into  the  employ  of  the  plaintiff.  The 
w<Mrd  laie  refers  to  a  past  transaction,  but  the  employment 
by  the  plaintiff  was  clearly  prospective.  The  declaration 
18  properly  framed,  ahd  in  which  the  consideration  for  the 
defendant's  promise  is  stated  to  be  the  plaintiff's  taking 
and  retaining  Corcoran  in  his  service.  We  should  not  be 
too  strict  in  construing  instruments  or  contracts  of  this  na- 
ture, as  they  are  generally  drawn  up  on  the  spur  of  the 
moment,  or  as  occasion  may  require,  by  tradesmen  and 
persons  of  business,  without  the  aid  or  assistance  of  a  pro- 
feasional  adviser.  I  therefore  think,  that,  in  this  case, 
there  was  a  sufficient  consideration  expressed  on  the  fece 
of  the  letter,  for  the  defendant's  undertaking,  namely,  that 
if  the  pl^ntiff  would  take  Corcoran  into  his  employ  or  ser- 
ynce,  the  defendant  would  be  responsible  whilst  he  remain- 
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1829.         ed  in  such  service,  for  any  sum  he  might  be  entrusted 
Newburt      ^^^^  ^y  ^^^  plaintiff,  to  the  amount  of  50/. 


V. 

Armbtroho. 


Mr.  .Justice  Park. — I  should  be  extremely  sorry  to  de- 
part from  the  decision  to  which  we  arrived  in  Jenkins  v. 
Reynolds^  which  is  conformable  to  Saunders  v.  Wake* 
field;  and  the  point  was  fully  considered  in  both  these 
cases.  Although  both  Courts  confirmed  the  principle  es- 
tablbhed  in  IVain  v.  Warlters,  still  I  do  not  say  that  that 
case  was  rightly  decided  on  the  facts  before  the  Court 
But  the  question  here  is — whether  the  undertaking  by  the 
defendant  to  be  responsible  for  Corcoran,  did  not  relate 
to  his  future  employment  by  the  plaintiff,  and  whilst  be 
should  continue  in  such  service.  The  defendant  under- 
took to  be  security  for  Corcoran,  whom  he  described  to  be 
late  in  the  employ  of  Pearson,  and  to  be  answerable  for 
him  fohile  in  the  employ  of  the  plaintiff,  for  whatever 
he  might  entrust  him  with,  to  the  amoimt  of  SOL  The 
words  while  and  might  are  clearly  prospective;  and  I 
am  therefore  of  opinion,  on  the  construction  of  the  agree- 
ment itself,  that  there  is  a  sufficient  consideration  upon 
the  face  of  it  for  the  defendant's  promise,  vix.  the  future 
employment  of  Corcoran  by  the  plaintiff,  and  entrusting 
him  while  in  his  service. 

Mr.  Justice  Burrough. — The  words  of  the  defendant's 
letter  clearly  import,  that,  at  the  time  it  was  written,  CorcO' 
ran  was  about  to  be  taken  into  the  employ  or  service  of  tbe 
plaintiff,  as  it  was  stated,  that  he  was  late  in  the  employ  of 
another  person :  and  the  defendant's  undertaking  to  be  an- 
swerable while  Corcoran  was  in  the  plaintiff's  employ,  shewsi 
that  he  was  not  actually  employed  at  the  time ;  and  if  a  con- 
sideration for  a  promise  can  be  implied  from  the  words  of 
the  agreement  itself,  it  may  be  so  averred  in  the  declaration* 

*  Mr.  Justice  Gaselee. — The  question  is,  whether  tb« 
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terms  of  the  defendant's  letter  import  that  Corcorcm  was  in 
the  employ  of  the  plaintiff  at  the  time  it  was  written.  I  think 
not;  and  the  first  count  of  the  declaration  states,  that,  in 
consideration  that  the  plaintiff  trott/(/toi(^,  and  retain^  Cor-^ 
eoran  ui  his  employ,  the  defendant  undertook  to  be  an- 
swerable to  the  plaintiff  to  the  extent  of  50i,  while  he, 
Corcoran^  continued  in  such  employ.  That  appears  to  me, 
to  be  the  true  construction  to  be  put  on  the  defendant's 
ktter,  and  more  particularly  as  the  time  of  the  service  as' 
well  as  the  credit  to  be  given,  are  both  prospective. 


51A 

1829. 

Nbwburt 
ARMSTKoya. 


Rule  refused. 


Herbert,  Assignee  of  Knight,  an  Insolvent  Debtor,  9. 

Wilcox  and  Joyce. 

1.  His  was  an  action  of  assumpsit^  and  brought  by  the 
plaintiff,  as  assignee  of  Knig/Uf  an  insolvent  debtor,  for 
money  alleged  to  have  been  had  and  received  by  the  de- 
fendants to  the  use  of  Knight  before  he  became  insolvent, 
and  of  the  plaintiff,  as  his  assignee,  since.  The  plaintiff, 
by  his  bill  of  particulars,  sought  to  recover  34/.  4«.,  paid 
by  Knight f  on  the  27th  September,  1828,  to  the  defend- 
ants, voluntarily  and  fraudulently,  and  by  way  of  undue 
preference  or  fraud,  and  delivered  or  made  over  to  them 
by  Knight,  whilst  in  insolvent  circumstances,  within  three 
months  before  the  commencement  of  his  imprisonment. 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  the 
last  Assizes  at  Bristol,  it  appeared,  that,  in  1828,  Knight 
was  an  inn-keeper  at  Bath,  and  that,  being  in  embarrassed 
circumstances,  he  borrowed  a  sum  of  money  from  his 
sister-in-law,  who  had  married  the  plaintiff;  that  shortly 
aflterwards,  viz,  in  September  in  that  year,  the  whole  of 
hb  stock  was  disposed  of,  and  that,  on  the  27th  of  that 


StUurda^f 
Nov.  7ih. 


A  Tolantery 
pftjrment  by  m 
debtor  to  hii 
creditor,  luch 
debtor  being  in 
inaolyent  dr- 
cumttances  at 
the  time,  and 
within  three 
monthi  berort 
hii  impriion- 
roent,  although 
in  discharge  of 
a  bondJUledthtf 
is  a  fraudulent 
delivery  of  mo- 
ney, and  void 
under  the  3Snd 
•ection  of  the 
statute  7  Geo. 
4,  c.  57,  al- 
though the  word 
payment  it  not 
introduced  in 
that  lection. 
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18S9J        mbntby  be  discharged  debts  which  be  owed  to  several  of 

lus  creditors,  and  among  others,  be  paid  the  defeadf 

ants  84i.  4s.,  for  wine  and  spirits  supplied  by  them  in  the 

coarse  of  their  trade,  and  that  Chose  debts  were  satisfied 

firom  the  sale  of  the  stock  and  the  sum  borrowed  from  the 

phdntifiTs  wife.    That  that  sum  remaining  wholly  unpaid, 

the  plainti£P  caused  Knigki  to  be  arrested,  who,  on  the 

IStfa  November,  1808,  rendered  himself  to  prison  in  dis* 

charge  of  his  bail,  and  filed  his  petition,  and  deUvered  a 

schedule  to  the  Insolvent  Debtors'  Court  on  the  3rd  De^ 

cember  following,  and  obtained  his  discharge  under  the 

statute  7  Geo.  4,  c.  57,  on  the  22nd  January ,  1830;  the 

plaintiff  having  been  previously  appointed  his  assignee. 

For  the  plaintiff,  it  was  contended,  that  the  payment  to 
the  defendants  having  been  made  by  Knight  when  he  was 
in  insolvent  circumstances,  and  within  three  months  before 
the  commencement  of  his  imprisonment,  it  was  ftaudaleot 
and  void  as  against  the  plaintiff,  under  the  statute  7  Geo, 
4,  c.  57,  8.  33  (a). 

For  the  defendants,  it  was  insisted,  that  the  statute  wai 
not  meant  to  invalidate  bond  fide  payments  made  to  eteH- 

(a)  By  which  it  is  enacted —  and  is  thereby  declared  to  be,  £rao- 

**  That,  if  any  prisoner,  who  shall  dulent  and  Toid,  as  against  the  pnh 

file  his  petition  for  his  discharge  visional  or  other  assignee  of  •»• 

under  the  act,  shall,  before  or  ugnees  of  such  prisoner,  appcnot' 

after  his  imprisonment,  being  in  ed  under  the  act.    Provided  il- 

insolvent   circumstances,   volun-  ways,  that  no  such  conveyanoSi 

nrily   convey,    assign*   transfer,  assignment,  traasfer,  charge,  iB* 

charge,  delivery  or  make  over  any  livery,  or  making  over,  shall  Be  0 

estate,  real  or  personal,  security  deemed  fraudulent  and  void,  us- 

fbrmoney,  bond,  bill,  note,  money,  less  made  within  three  mootbi 

property,  goods,  or  effects  what-  before  the  commencemeirc  of  sa^ 

soever,  to  any  creditor  or  cre<!Q-  imprisonment,  or  mth  the  fliv 

tors,  or  to  any  person  or  per-  or  intention  by  the  party  so  000* 

sons    in    trust    for,    or    to    or  veying,    assigning,    transferring 

for  the  use,  benefit,  or  advan-  charging,  delivering,  or  makiol 

tage  of  any  creditor  or  creditors,  over,  of  petitioning  the  Insdfeirf 

every  such   conveyance,   assign-  Court  for  his  disehargis  §nm  00* 

saeat,  transfer,,  charge,  delivery,  tody  under  the  act.** 
and  malung  over,  shall  be  deemed. 


IN  THB  TENTH  YJKAR  OF  OJEO«  lY.  All 

Ion  in  the  ordinary  eourse  of  trade*  His  Lordship  left  it  ^  19S9. 
to  the  Jury  to  say  whether  Kmgkt  was  in  insoWent  cir* 
cmostaiices  at  the  time  he  made  the  payment  to  the  de« 
fendants,  and  whether  it  was  a  voluntary  payment.  They 
fiNmd  in  the  affirmadve,  and  accordingly  returned  a  ret- 
diet  for  the  plaintiff  for  the  amount  of  the  sum  paid  by 
to  the  defendants. 


Mr.  Serjeant  Merewether  now  appUed  for  a  rule  HMt ,  that 
this  verdict  mighl  be  set  aside^  and  a  nonsuit  entered  instead 
diereof.  The  learned  Serjeant  submitted,  that  the  elause 
in  question  did  not  apply  to  bond  fide  payments  made  by  a 
trader  in  insolvent  circumstances,  to  his  creditors,  but  only 
to  fraudulent  transfers  of  property.  Although  the  words 
of  the  act  are,  **  if  any  prisoner  shall  convey,  assign,  de^ 
Boer,  or  make  over  any  money  to  any  creditor,  every  such 
conveyance,  assignment,  and  delivery,  shall  be  deemed 
void,  as  against  the  assignee;*'  yet,  the  word  deHver,  as 
accompanied  with  the  other  words  in  the  clause,  cannot 
be  taken  to  extend  to,  or  include,  a  delivery  by  payment  of 
money*  By  analogy  to  the  language  of  the  bankrupt  acts, 
tile  word  j?ay  would  have  been  introduced,  if  the  Legisla- 
latnre  had  intended  to  prohibit  or  defeat  an  actual  pay- 
ment to  a  creditor,  although  made  voluntarily.  The  48th 
section  enacts — *^  That  in  case  it  shall  appear  to  the  Insol- 
lent  Court,  or  commissioner,  that  a  prisoner  has  fraudulent- 
\ff  with  intent  of  diminishing  the  sum  to  be  divided  among 
Ub  creditors,  or  of  giving  an  undue  preference  to  any  of  the 
ceeditors,  discharged,  or  concealed  any  debt  due  to  or 
from  the  prisoner,  either  before  or  after  the  commence- 
ment of  his  imprisonment,  it  shall  be  lawful  fi^r  the  said 
Court  or  commissioner,  to  adjudge  that  such  prisoner 
shall  be  discharged,  so  soon  as  he  shall  have  been  in 
custody  at  the  suit  of  some  one  or  more  of  the  persons  as 
to  whose  debts  and  claims  such  discharge  is  adjudicated^ 
for  such  period,  not  exceeding  three  years  in  the  whole, 
as  the  Court  or  commissioner  shaU  direct,  to  be  computed 


£18  CASES  IN  MICHAELMAS  TERMj 

1829.        from  the  filing  of  the  prisoner's  petition  ;**  yet  here.  Knight 

H  RBERT      ^^^  actually  indebted  to  the  defendants  for  goods  previ- 

«•  ously  supplied  by  them  in  the  due  course  of  trade,  and  for 

vhich  the  payment  in  question  was  made;  which,  therefore, 

did  not  fall  within  the  words  or  meaning  of  the  act,  nor  did 

it  amount  to  a  fraudulent  or  undue  preference. 

• 
Lord  Chief  Justice  Tindal. — The  only  question  in  this 

case  turns  on  the  construction  of  the  32nd  section  of  the 
statute  7  Geo.  4,  c.  57;  and  it  has  been  insisted,  that  that 
clause  does  not  make  a  voluntary  payment  by  Knight^  an 
insolvent  debtor,  to  the  defendants  who  were  his  credi- 
tors, fraudulent  and  void  as  against  the  plaintiff  as  hb  as- 
signee, although  it  was  made  within  three  months  before  the 
commencement  oi  Knight m  imprisonment;  and  it  has  been 
contended  that  such  payment  does  not  fall  within  the 
operation  of  that  clause,  as  the  word  payment  is  not  b* 
troduced  therein.  On  looking  at  the  clause,  it  is  impossi- 
ble not  to  see  but  that  the  Legislature  intended  that  it 
should  apply  to  a  payment  of  this  description,  for  almost 
every  word  that  is  equivalent  to  payment  is  there  in* 
serted.  The  words  are,  "  that  if  any  prisoner,  who  sbaB 
file  his  petition  for  his  discharge  under  the  act,  shall,  be- 
fore or  after  his  imprisonment,  being  in  insolvent  circum- 
stances, voluntarily  convey,  assign,  transfer,  charge,  delir 
ver,  or  make  over  any  estate,  real  or  personal,  security 
for  money,  bond,  bill,  note,  moneys  property,  goods,  or 
effects  whatsoever,  to  any  creditor  or  creditors,  or  to 
any  person  or  persons  in  trust  for,  or  to  or  for  the  use, 
benefit,  or  advantage  of  any  creditor  or  creditors,  every 
such  conveyance,  assignment,  transfer,  charge,  delivery! 
and  making  over,  shall  be  deemed  fraudulent,  and  is 
thereby  declared  to  be  void  as  against  the  provisional  or 
other  assignee  or  assignees  of  such  prisoner  appointed  un* 
der  the  act."  It  was,  therefore,  clearly  intended  that  the 
delivery  of  money  by  a  person  in  insolvent  circumstances 
to  a  particular  creditor,  is  fraudulent  and  void  as  agaiiiit 


Wilcox. 
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the  assignee  of  the  insolvent.     The  delivery  of  money  to  a         1829. 
creditor  must  be  taken  to  be  a  delivery  in  payment  for       T""*"^ 

•^         '^  •'  Herbert 

demand  of  a  debt;  and  the  word  delivery  may,  in  this  re-  v. 

spect,  be  considered  as  synonymous  to  payment,  and  if  a 
payment  of  money  to  a  particular  creditor,  being  for  his 
advantage,  be  not  deemed  to  be  void,  the  provisions  of  the 
statute  would  be  altogether  nugatory ;  and  although  the 
word  payment  is  not  introduced,  it  appears  to  me  that  the 
payment  in  question  was  a  voluntary  and  fraudulent  deli- 
very of  money  to  a  creditor,  within  the  terms  and  meaning 
of  the  32nd  section  of  the  act. 

Mr.  Justice  Park. — My  brother  Merewether  has  said, 
that,  as  the  ^ord  payment  is  not  introduced  in  the  clause  in 
question,  the  payment  made  by  the  insolvent  to  the  de- 
fendants cannot  be  considered  as  a  voluntary  preference, 
or  fraudulent  within  the  meaning  of  the  statute;  but  I  am 
not  prepared  to  go  that  length,  or  to  say  that  precise 
words  should  be  inserted,  in  order  to  bring  a  party  within 
the  meaning  or  operation  of  tl\e  act.  Such  precision  is 
applicable  rather  to  penal  or  criminal  statutes  than  those 
which  are  remedial,  and  passed  for  the  prevention  of 
fraud,  and  a  security  to  bond  fide  creditors.  The  object  of 
the  Legislature  in  passing  the  act  in  question  was,  to  effect 
a  fair  and  equal  distribution  of  the  estate  and  effects 
of  an  insolvent  among  his  creditors  at  large,  and  the 
SSnd  clause  enacts,  that  if  he  should  voluntarily  convey, 
assign,  transfer,  charge,  deliver^  or  make  over  any  of  his 
real  or  personal  estate,  security  for  money,  money ^  goods, 
or  effects  whatsoever,  to  any  creditor; — every  such  con- 
veyance, assignment,  &c.  &c.,  is  void  as  against  the  as- 
signee. As  many  verbs  are  used  as  can  well  be  enumer- 
ated, and  the  words  deliver ^  or  mahe  over,  are  not  confined 
to  a  security  for  money,  but  include  money  also.  The  Le- 
pslature,  therefore,  intended  that  a  person  in  insolvent 
circumstances  should  not  voluntarily  deliver  over  money 
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to  a  particular  creditor,  and  such  delivery  appears  to  me 
to  comprehend  and  be  tantamount  to  payment. 

Mr.  Justice  Burrough. — I  am  also  of  opinion  that  the 
words  of  this  statute,  as  well  as  the  true  meaning  to  be  put 
upon  them,  are  sufficiently  comprehensive  to  embrace  this 
case,  and  consequently,  that  there  is  no  ground  to  disturb 
the  verdict  found  for  the  plaintiff. 


Mr.  Justice  Gaselee. — The  intent  of  the  Legislature 
was,  that  if  any  person,  being  in  insolvent  circumstancesi 
should,  within  three  months  before  the  commencement  of 
his  imprisonment,  voluntarily  deliver  any  security  for 
money  or  other  property,  either  in  money  or  in  money*i 
worth,  it  should  be  taken  to  be  within  the  meaning  of  the 
act;  and  tlie  delivery  of  money  to  a  particular  creditor 
must  be  considered  as  a  payment  made  in  satisfaction  of  a 
debt  due  to  him  to  the  prejudice  of  the  creditors  at  large. 

Rule  refused. 


Tnesdai/,  SaUNDERS  V.  MiLLS. 

Nov.  iOth.      ^—^ 

In  order  to  jus-  J  HIS  was  an  action  brought  by  the  plaintiff,  an  attorney 

tion  ofVreport  ^'  Bristol,  against  the  defendant,  as  printer  and  publisher 

i^a  Co"^  ol^"^  °^  *  newspaper,  called  the  '*  Bristol  Gazette,"  for  the  fol- 

Juitice,  the  re-  lowing  libel  inserted  in  that  paper: — 

tain  a  fair  and  "  Extraordinary  charge  of  poaching. — Gloucester  A^ 

accurate  state- 
ment of  what 

took  place  at  the  trial.  A  mere  statement  by  counsel,  in  his  opening  to  the  Jury,  nnsoppsf^ 
by  evidence,  is  not  a  fair  and  impartial  report.  In  an  action  for  a  libel  in  a  newspaper,  the  ^ 
fendant  was  permitted,  under  the  general  issue,  to  shew  in  mitigation  of  damages,  that  he  had ^ 
pied  the  alleged  libel  from  another  newspaper,  but  he  b  not  allowed  to  shew  that  it  had  alio  pX" 
viously  appeared  in  several  other  newspapers.  The  question  of  damages  in  such  a  ease,  b  exdo- 
lively  a  question  for  the  Jury. 
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mes. — At  the  above  Assizes,  an  action  was  brought  by  1829. 
Lord  De  Clifford  against  Mr.  Saunders^  an  attorney  of 
Bristol,  and  two  other  persons,  under  these  circumstances, 
as  stated  by  the  counsel/or  the  prosecution.  The  defend- 
ant had  taken  a  cottage  on  the  borders  of  Lord  De  CUf- 
ford^s  preserves,  where  he  kept  a  regular  poaching  esta- 
blishment. Fair  sporting  was  out  of  the  question,  for  it 
appeared  that  he  used  to  turn  out  his  dogs  in  the  night, 
when  they  did  much  mischief  on  the  neighbouring  estate. 
In  consequence  of  this,  Lord  De  Clifford  gave  orders 
that  all  dogs  caught  on  his  manors,  should  be  brought  in- 
to the  kennel,  and  there  kept  till  they  were  claimed.  It 
happened  that  a  greyhound  of  the  defendant's  was  found 
in  one  of  Lord  De  Clifford's  fields,  and  was  taken  to  the 
kennel  to  wait  its  being  claimed  by  the  owner,  as  it  was 
not  certainly  known  to  be  a  dog  of  the  defendant's.  In- 
stead of  writing  to  Lord  De  Clifford  to  have  the  dog  de- 
livered up,  the  defendant  went  with  two  other  persons  on 
the  23rd  day  of  October ,  and  having  broken  open  the  door 
of  Lord  De  Clifford's  dog  kennel,  he  rescued  the  dog. 
These  parties  came  the  next  day  to  dig  up  the  body  of  a 
dead  dog.  Mr,  Saunders  had  a  horse  pistol,  and  they 
then  insulted  Lord  De  Clifford's  servants,  and  Mr.  Saun^ 
ders  challenged  one  of  the  keepers  to  fight.  The  actual 
injury  to  the  kennel  door  was  not  much,  but  damages 
were  sought  to  be  recovered,  which  would  teach  the  de- 
fendant to  behave  more  correctly  in  future.  The  de- 
fence was,  that  the  defendant  had  done  no  more  than 
was  necessary  for  the  recovery  of  his  dog;  and  that 
another  dog  of  Mr.  Satrnderss,  having  been  shot  by  one 
of  Lord  De  Clifford's  keepers,  and  buried,  they  mere- 
ly went  on  the  second  day,  to  dig  up  the  body  of  that  dog, 
and  bring  it  away.  Mr.  Justice  Park  said,  that  the  amount 
of  damages  was  not  necessarily  limited  to  the  actual  dam- 
age done  to  the  door  of  the  dog-kennel;  but  still  he  thought 
the  Jury  should  give  just  such  damages  as  would  not  be 
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1829.         very  injurious  to  the  defendant's  {k>cket,  but  yet  as  much 
Z"^*  as  might  have  the  effect  of  making  him  mend  his  ways,  and 

V-  behave  with  more  propriety  in  future.    Verdict  for  the 

plaintiff,  damages  50/." 

.   At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  West- 
minster, at  the  Sittings  after  the  last  Term,  the  defendant 
pleaded  the  general  issue ;  and  it  was  admitted  that  he  was 
the  editor  of  the  Bristol  Gctzette,  as  well  as  that  the  alleged 
libel  was  published  in  that  newspaper;  and  he  gave  in  evi- 
dence a  copy  of  the  Observer  newspaper,  of  a  date  pre- 
ceding the  publication  in  the  defendant's  paper,  for  the 
purpose  of  shewing  that  the  libel  had  been  published  in  the 
Observer,  and  copied,  in  substance,  from  that  paper.     He 
also  offered  in  evidence  copies  of  the  Morning  Herald,  and 
several  other  London  newspapers,  in  order  to  shew  that  the 
same  report  had  been  published  in  them;  but  his  Lordship 
refused  to  receive  them.     The  defendant  then  gave  in  evi- 
dence a  letter  written  by  him  to  the  plaintiff  containing  an 
explanation  or  apology  for  the  publication  of  the  report; 
but,  as  it  appeared  that  such  letter  had  been  before  pub- 
lished in  the  Observer,  and  in  terms  rather  tending  to  add 
to  than  diminish  the  effect  of  the  original  statement  or  re- 
port, his  Lordship  left  it  to  the  Jury  to  say,  whether  the 
report,  as  published  in  the  defendant's  paper,  was,  upon 
the  face  of  it,  a  fair  and  accurate  report  of  what  took 
place  at  the  trial  at  Gloucester.     They  thought  that  it 
was  not,  and  found  a  verdict  for  the  plaintiff,  damages 
60/. 

Mr.  Serjeant  Ludlow  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  granted,  on 
the  following  grounds :  First,  that  the  publication  appear- 
ing on  the  face  of  it  to  be  the  report  of  a  trial  in  a  Court  of 
justice,  was  a  privileged  publication.  Secondly,  that  the 
copies  of  newspapers,  in  which  the  same  report  had  been 
previously  published,  were  improperly  rejected,  orrefiwed 
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to  be  received  in  evidence  in  mitigation  of  damages;  and,         1829. 
Lastly^  that  the  dama<Tes  were  excessive. 

•^  o  ^  Saunders 

First,    The  editor  of  a  newspaper  or  periodical  journal  ». 

is  justified  in  publishing  an  account  of  what  takes  place  in 
a  Court  of  justice,  which  is  open  to  all  the  world;  and  a 
party  who  complains  of  such  publication,  must  adduce  some 
evidence  of  malice  in  the  publisher,  either  in  fact  or  in  law; 
and  he  cannot  rest  his  case  on  the  mere  fact  of  publication. 
Here,  the  plaintiff  adduced  no  evidence  of  malice,  nor  can 
malice  be  inferred ;  and  the  publication  of  the  report  of  what 
took  place  at  the  trial  at  Gloucester^  was,  primd  faciei  a 
privileged  publication.  In  the  case  of  The  King  v.  Wright, 
Mr.  Justice  Lawrence  said  (a) — ''  It  has  been  said,  that  the 
publication  of  the  proceedings  of  Courts  of  justice,  when 
reflecting  on  the  character  of  an  individual,  is  a  libel;  to 
support  which  position,  the  case  of  fPaterJield  v.  The 
Bishop  of  Chichester  (6),  has  been  cited.  But,  on  exam- 
ining that  case,  it  appears,  that  the  charge  there  was,  that 
the  plaintiff  had  not  published  a  true  account.  Therefore, 
I  do  not  think  that  that  case  establishes  the  proposition, 
to  support  which  it  was  cited ;  and  I  am  not  aware  of  any 
authority  that  does  support  it.  The  proceedings  of  Courts 
of  justice  are  daily  published,  some  of  which  highly  reflect 
on  individuals;  but  I  do  not  know  that  an  information  was 
ever  granted  against  the  publishers  of  them.  Many  of 
•these  proceedings  contain  no  point  of  law,  and  are  not 
published  under  the  authority  or  the  sanction  of  the 
Courts,  but  they  are  printed  for  the  information  of  the 
public.  Though  the  publication  of  such  proceedings  may 
be  to  the  disadvantage  of  the  particular  individual  concern- 
ed, yet  it  is  of  vast  importance  to  the  public  that  the  pro- 
ceedings of  Courts  of  justice  should  be  universally  known. 
The  general  advantage  to  the  country  in  having  those  pro- 
ceedings made  public,  more  than  counterbalances  the  in- 

(a)  8  Term  Rep.  297-  (6)  2  Mod.  1 18. 
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1829.        conveniences  to  the  private  persons  whose  conduct  may 
be  the  subject  of  such  proceedings."   So,  in  Curry  v.  Wal' 
ier{a),  (to  which  that  learned  Judge  alluded),  which  was  an 
action  for  pubUshing  a  libel  on  the  plaintiff  in  the  Timei 
newspaper,  under  the  title  of ''  Law  Reports  "  Lord  Chief 
Justice  £yr^,  in  summing  up,  told  the  Jury — ^*  That  though 
the  matter  contained  in  the  paper  might  be  very  injurious 
to  the  character  of  the  plaintiff,  (a  magistrate),  yet  he  was 
of  opinion,  that  it  being  a  true  account  of  what  took  place  in 
a  Court  of  justice,  which  is  open  to  all  the  world,  the  pub* 
lication  of  it  was  not  unlawful/*    Here,  the  plaintiff  did 
not  attempt  to  shew  that  the  report  of  what  took  place  at 
the  trial  at  Gloucester  was  either  unfair  or  untrue,  or  that 
the  defendant  was  actuated  by  maUce  in  its  publication. 
In  the  late   case  of  Bromcige  v.  Prosser^  Mr.  Justice 
Bayley,  in  delivering  the  judgment  of  the  Court,  lays 
down  the  true  distinction  between  cases  of  ordinary  libel 
or  slander,  and  those  which  are  in  the  nature  of  a  privi- 
leged communication,  under  which  the  publication  of  what 
has  taken  place  in  a  Court  of  justice  may  be  classed;  and  he 
said,  with  reference  to  that  distinction  (6),  "  malice,  in  com* 
mon  acceptation,  means  ill  will  against  a  person;  but,  in 
its  legal  sense,  it  means  a  wrongful  act,  done  intentionally, 
without  just  cause  or  excuse.     And  I  apprehend  the  Isw 
recognizes   the  distinction   between   these   two  descrip- 
tions of  malice,  viz.  malice  in  fact,  and  malice  in  law,  inac- 
tions of  slander.     In  an  ordinary  action  for  words,  it  is  suf- 
ficient to  charge  that  the  defendant  spoke  ihem/aUelf/t  ^ 
is  not  necessary  to  state  that  they  were  spoken  meUiciauslf* 
But  in  actions  for  such  slander  as  is  prima  Jade  excusa- 
ble on  account  of  the  cause  of  speaking  or  writing  it,  ma- 
lice in  fact  must  be  proved  by  the  plaintiff.'*     So,  here,  as 
the  defendant  published  a  report  of  what  purported  to 


(a)  1  Bos.  &  Pul.  525. 
(6)  4  Barn.  &  Cress.  255;  S.  C.  6  Dow.  &  RyL  296. 
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have  passed  at  a  trial  at  the  Assizes,  it  was  in  the  nature  of        1829. 
a  privileged  commnication,  and  the  plaintiff*  should  either 
have  shewn  that  the  statement  was  false,  or  that  the  de-  v. 

fendant  was  actuated  by  a  malicious  feeling  towards  him, 
but  which  could  not  be  the  case,  as  he  published  the  mat- 
ter complained  of  as  a  statement  made  by  counsel  at  the 
trial  of  a  cause  at  Nisi  Prius,  and  after  it  had  been  insert- 
ed in  other  newspapers  besides  the  Observer, 

Secondly.  The  newspapers  in  which  the  alleged  libel 
had  been  previously  published,  were  improperly  rejected 
when  offered  in  evidence,  as  they  were  not  tendered  by 
the  defendant  for  the  purpose  of  justifying  the  publication, 
but  only  in  mitigation  of  damages ;  and,  in  the  case  of  The 
Earl  of  Leicester  v,  Walter  (a),  the  defendant  was  allow- 
ed to  prove,  under  the  general  issue,  in  mitigation  of  dama- 
ges, that  before,  and  at  the  time  of  the  publication  of  the 
supposed  libel,  the  plaintiff*  was  generally  suspected  to  be 

guilty  of  the  crime  imputed  to  him.     So,  in v. 

Moor  (6),  in  an  action  of  slander,  imputing  a  specific 
charge  of  unnatural  practices  to  the  plaintiff*,  the  declara- 
tion contained  the  usual  allegation  of  good  fame,  &c.;  the 
defendant,  upon  cross-examination,  was  allowed  to  ask  the 
plaintifi'^s  witness,  whether  he  had  not  heard  reports  in 
the  neighbourhood,  that  the  plaintiff*  had  been  guilty  of 
similar  practices,  with  a  view  to  diminish  or  mitigate  the 
damages;  and  such  evidence  was  deemed  to  be  admissi- 
ble, on  the  ground,  that  a  person  of  disparaged  fame  is 
not  entitled  to  the  same  measure  of  damages  as  another 
whose  character  is  free  from  stain  and  unblemished:  and, 
in  Wyatt  v.  Gore  (c),  in  an  action  for  a  libel,  to  which  the 
general  issue  only  was  pleaded,  it  was  held,  that  the  de- 
fendant might  give  in  evidence  in  mitigation  of  damages, 
not  only  that  there  were  reports  of  the  same  tenor  as  the 
libel,  previously  current,  but  also,  that  the  substance  of 

(a)  2  Camp.  251.  (6)  1  Mau.  &  Selw.  284. 

(c)  Holt's  Ni.  Pri.  Casj.  299. 
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1829.         the  libellous  matter  had  been  published  in  a  newspaper; 
Saundeus      ^^^'  further,  that  he  was  not  required  to  produce  such 
f-  newspaper  at  the  trial.     That  case  was  decided  by  Lord 

Chief  Justice  Gibbs,  and  shews,  at  least,  that  the  news- 
paper itself,  if  produced,  would  have  been  admissible  in 
evidence,  to  prove  the  previous  publication  of  the  sub- 
stance of  the  libel  charged  in  the  declaration.  The  late 
case  of  Jones  v.  Stevens  (a),  in  the  Court  of  Exchequer^ 
is  distinguishable  from  the  present,  as  there  it  was  propos- 
ed, under  the  general  issue,  to  give  evidence  of  the  plain- 
tiif  *s  bad  character  and  ill  repute  in  his  business  as  an  at- 
torney, to  contradict  the  allegation  in  the  declaration,  that 
he  had  carried  on  such  business  with  credit  and  reputa- 
tion. 

Lastly.  At  all  events,  the  damages  found  by  the  Jury 
were  excessive,  as  the  defendant  not  only  inserted  the  al- 
leged libel  in  his  newspaper,  as  a  statement  made  by  coun- 
sel in  a  Court  of  justice,  but  he  copied  it  in  substance 
from  another  newspaper,  in  which  it  had  been  previously 
inserted ;  and  it  had  also  found  its  way  into  several  other 
papers,  which  might  and  ought  to  have  been  received  in 
evidence,  and  which,  in  all  probability,  would  have  had 
great  weight  with  the  Jury,  as  it  would,  at  all  events, 
have  shewn  that  the  defendant  was  not  actuated  by  a  ma- 
licious or  vindictive  feeling  towards  the  plaintiff,  in  the 
publication  of  the  report  in  question. 

Lord  Chief  Justice  Tindal. — I  am  of  opinion  that  thii 
rule  ought  not  to  be  granted.  The  application  for  a  new 
trial  has  been  made  on  three  grounds;  Jlrst^  that  the  evi- 
dence adduced  by  the  plaintiff  was  not  sufficient  to  entitle 
him  to  a  verdict,  as  lie  ought  to  have  proved  either  that 
the  publication  in  question  was  an  incorrect  account  of  the 
proceedings  in  a  Court  of  law,  or  that  the  defendant 
had  been  actuated  by  malice  in  publishing  the  alleged 

(fl)  11  Price,  236. 
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libel;  secondly ^  that  evidence  in  mitigation  of  damagesi         1829. 
was  improperly  rejected  at  the  trial;  and  lastly^  that  the 
damages  were  excessive. 

With  respect  to  ihe  firsts  which  is  the  main  ground  on 
which  the  application  is  foimded^  what  I  am  about  to  say 
irill  not  interfere  with  or  trench  upon  the  generally  receiv- 
ed doctrine,  that  the  editors  of  newspapers  are,  to  a  cer- 
tain extent,  privileged  in  the  publication  of  proceedings 
which  take  place  in  Courts  of  justice.  Such  publications 
are  extremely  beneficial  to  the  public  at  large,  and  tend 
to  the  due  administration  of  justice; — but  they  must  be  re- 
stricted to  fair  2Si^  bond  fide  statements.  In  this  case,  it 
must  be  evident  to  every  one  who  reads  the  report  pub- 
lished in  the  defendant's  paper,  that  the  libel  complained 
of  is  an  ex  parte  statement,  and  not  a  fair  communica- 
tion to  the  public,  or  candid  report  of  what  took  place 
at  the  trial.  The  report  begins  by  stating,  that  an  action 
was  brought  by  Lord  De  Clifford^  against  the  present 
plaintiff,  under  circumstances,  as  stated  by  the  counsel 
for  the]  prosecution,  but  it  does  not  profess  to  state  the 
nature  of  the  evidence  adduced  at  the  trial,  or  that  it  was 
consistent  with  the  statement  so  made  by  counsel.  Ex 
parte  statements  are  frequently  made  to  counsel  previous- 
ly to  action  brought,  or  before  the  day  of  trial,  which  are 
detailed  by  them  in  their  opening  to  the  Jury,  but  which 
are  not  supported  by  the  evidence.  It  is  not,  therefore, 
safe  or  proper,  after  a  cause  has  been  tried,  to  allow  the 
publication  of  a  mere  preliminary  statement  by  counsel, 
to  go  forth  to  the  world,  through  the  medium  of  a  public 
newspaper,  if  such  statement  be  unsupported  by  evi- 
dence. Although,  therefore,  the  editor  of  a  newspaper 
or  periodical  journal  may  be  privileged  in  the  publication 
of  what  takes  place  in  Courts  of  justice,  yet,  unless  it  be  a 
fisiir  and  candid  report,  the  law  will  not  sanction  or  autho- 
rize it.  But  here  the  report  does  not  import  upon  the 
face  of  it,  to  be  a  fair  and  true  account  of  the  trial.  It 
merely  professes,  at  the  commencement,  to  give  the  circum- 
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1829*        stances  as  stated  by  counsel  for  the  prosecution^  and  then 
goes  on  to  say,  that  the  then  defendant,  (the  present  plains- 
tiff),  had  taken  a  cottage  on  the  border  of  Lord  De  Clif- 
ford's preserves,  where  he  kept  a  regular  poaching  esta- 
blishment.    This  was  not  the  language  of  a  witness,  it 
could  only  be  the  language  of  counsel  in  aggravation  of 
the  cause  he  was  called  on  to  support  on  behalf  of  his  client. 
The  report  then  proceeds  to  state,  that  fair  sporting  was 
out  of  the  question,  for  it  appeared^  that  the  defendant 
used  to  turn  out  his  dogs  in  the  night,  when  they  did  much 
mischief  on  the  neighbouring  estate.     The  writer  there- 
fore changed  the  character  of  the  report,  by  mixing  up 
matter  of  fact  with  the  statement  of  counsel,  as  he  profess- 
ed to  shew  that  it  appeared  in  evidence  that  the  defend- 
ant used  to  turn  out  his  dogs  in  the  night,  when,  in  point 
of  fact,  no  such  evidence  was  given.   The  person  who  fur- 
nished the  report,  then  says,  that,  in  consequence  of  this, 
Lord  De  Clifford  gave  orders  that  all  dogs  caught  on  his 
manors  should  be  brought  into  the  kennel  and  there  kept 
till  they  were  claimed.     It  is  uncertain  whether  that  sen- 
tence refers  to  what  was  proved  at  the  trial,  or  to  the  mere 
statement  of  the  plaintiff's  counsel.     But,  in  order  to  make 
it  a  fair  and  impartial  account  of  what  took  place  at  the 
trial,  the  nature  of  the  defence  should  be  set  out  with 
the  same  degree  of  fairness  and  impartiaUty  as  the  chai^. 
But,  instead  of  this,  the  observations  of  the  writer  were  con- 
fined to  the  single  point  on  which  the  defence  rested,  tw. 
that  the  defendant,  in  committing  the  trespass  complained 
of,  had  done  no  more  than  was  necessary  for  the  recovery  of 
one  of  his  dogs;  and  the  learned  Judge,  in  his  charge  to  the 
Jury,  appears  to  have  summed  up  against  the  characterand 
conduct  of  the  then  defendant  (the  present  plaintiff).  This, 
I  say,  cannot  be  considered  a  fair  and  impartial  account  of 
what  took  place  at  the  trial  at  Gloucester.     I  commented 
upon  it  at  the  trial  of  this  cause,  and  left  it  to  the  Jury  \xi 
say,  whether  or  not,  upon  the  face  of  the  report,  it  was  a 
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fair  account  of  the  trial  at  the  Assizes,  but  I  do  not  wish  to  1829. 
infringe  or  break  in  upon  the  general  supposed  principlei 
that  a  fair  publication  by  editors  of  newspapers,  of  pro- 
ceedings in  a  Court  of  justice,  ought  to  be  allowed,  but  I 
did  not  think  that  the  statement  in  this  case  could  be  so 
considered,  nor  did  the  Jury  believe  that  it  was  a  fair  and 
impartial  account  of  what  took  place  at  the  trial,  or  that  it 
even  imported  to  be  so ;  and  I  think  they  were  warranted 
in  coming  to  the  conclusion  they  did. 

Secondly,  it  has  been  said,  that  evidence  in  mitigation 
of  damages  was  improperly  rejected  at  the  trial  of  this 
cause,  as  thfe  alleged  libel  had  been  previously  published 
in  terms,  in  other  newspapers.  But,  as  there  was  no  jus- 
tification or  excuse  upon  the  record,  I  thought  I  went 
the  full  length  by  allowing  the  Observer  newspaper,  from 
which  the  alleged  libel  was  stated  to  have  been  copied,  to  be 
given[in  evidence.  That  might  have  had  great  weight  with 
the  Jury,  as  tending  to  shew  that  the  defendant  had  been 
actuated  by  less  malice  in  the  publication  than  might  have 
been  imputed  to  him,  had  he  been  the  original  writer 
or  publisher  of  the  libel.  But  I  think,  that  evidence  of 
a  similar  publication  in  other  newspapers,  with  which  the 
present  defendant,  as  editor  of  the  Bristol  Gazette,  had 
nothing  whatever  to  do,  ought  not  to  have  been  received, 
and  that  I  was  justified  in  refusing  it.  The  plaintiff  had 
his  election  to  proceed  by  action  against  either  of  the  pa- 
pers in  which  the  libel  was  published. 

Lastly.  With  respect  to  the  damages  being  excessive, 
it  was  a  question  purely  for  the  consideration  of  the  Jury; 
and,  unless  they  be  manifestly  excessive  and  exorbitant, 
die  Court  ought  not  to  interfere.  The  defendant  offered 
in  evidence  a  letter,  by  way  of  apology  to  the  plaintiff  for 
the  insertion  of  the  statement  in  question  in  his  paper, 
but  it  appeared  to  have  been  previously  published  in  the 
Observer  newspaper,  and,  so  far  from  its  being  an  apology, 
the  Jury  thought  that  it  added  to  the  bitterness  of  the  at- 
tack originally  made  on  the  plaintiff* 
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i\S29.  Mr.  Justice  Park. — I  am  of  the  same  opinion.    It  has 

^;;;;^,      been  admitted  by  my  brother  Ludlow,  that  the  publication 

^'  of  the  statement  complained  of  in  the  defendant's  news- 

MlLLf. 

paper^  imputes  a  libel  on  the  plaintiff.   It  charges  him  with 
having  kept  a  regular  poaching  establishment,  and  turned 
out  his  dogs  in  the  night,  when  they  did  much  mischief  od 
the  neighbouring  estate.  But  it  has  been  said,  that  the  de- 
fendant is  justified  in  the  publication,  as  it  is  a  report  of 
proceedings  which  took  place  in  a  Court  of  justice.     I  ad- 
mit that  such  a  report  is  not  a  libel ;  but,  in  order  to  exempt 
the  publisher  from  the  consequences  attached  to  its  publi- 
cation, it  must  be  a  fair  and  impartial  report.     All  the 
cases  on  this  subject  shew  not  only  that  the  report  must  be 
fair,  but  accurate.    In  Stiles  v.  Notes  (a),  where  the  names 
of  the  real  parties  to  the  suit  were,  for  some  reason,  con- 
cealed, and  the  defendant  published  a  highly  coloured  ac- 
count of  judicial  proceedings,  mixed  with  the  party  *8  own 
observations  and  conclusions  upon  what  passed  in  Court, 
which  contained  an  insinuation  that  the  plaintiff  had  com- 
mitted perjury,  it  was  held  to  be  libellous;  and  Lord  El- 
lenborough  considered  the  question  as  my  Lord  Chief  Jus- 
tice has  now  done,  and  said — "  The  account  of  the  pro- 
ceedings in  Court  is  so  interwoven  with  the  comments, 
that  we  cannot  with  certainty  separate  them  throughout, 
although  we  can  see  plainly  enough  that  certain  parts  are 
an  overcharged  account  of  the  judicial  proceedings."    So, 
here,  although  the  counsel  for  the  prosecution  might,  in 
his  address  to  the  Jury,  have  said  that  the  defendant,  the 
now  plaintiff,  kept  a  poaching  establishment,  yet  that  state- 
ment was  not  supported  by  the  testimony  of  any  witness, 
nor  was  any  evidence  adduced  to  prove  it.     This,  there- 
fore, cannot  be  considered  a  fair  and  impartial  account  of 
what  took  place  at  the  trial,  and  I  am  consequently  of  opin- 
ion, that  the  defendant  was  not  justified  in  publishing  it, 

(a)  7  East,  493. 


Sauhders 
Mills. 
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according  to  the  authority  of  previous  decisions.  But,  1929. 
even  if  a  statement  be  fair  and  true,  its  pubHcation  ought 
not  to  be  allowed  in  all  cases;  for  I  cannot  accede  to  the 
position  that  a  party  may  be  excused  for  publishing  every 
proceeding  in  a  Court  of  justice.  In  the  case  of  The  King 
V.  Creeney  (a),  the  character  of  a  revenue  officer  was  at- 
tacked in  Parliament  by  one  of  the  members  of  the  House 
of  Commons;  and  although  it  was  admitted  that^  in  his 
character  as  such,  he  was  privileged  in  speaking  what  he 
thought  to  be  material^  as  a  member  of  the  House,  still, 
as  he  had  not  stopped  there,  but  chose,  unauthorized  by 
the  House,  to  publish  an  account  of  that  speech  in  a  news- 
paper, in  what  he  termed  a  more  corrected  form,  and  in 
that  publication  threw  out  reflections  injurious  to  the  cha- 
racter of  an  individual,  it  was  held,  that  he  had  no  right 
to  reiterate  these  reflections  to  the  public,  and  that  he  was 
liable  to  be  convicted  upon  an  indictment  for  a  libel,  in 
publishing  the  report  of  such  speech  in  a  newspaper,  al- 
though the  publication  was  a  correct  report  of  the  speech, 
and  made  in  consequence  of  an  incorrect  publication  hav- 
ing appeared  in  that  and  other  newspapers.  So,  in  the 
late  case  of  The  King  v.  Mary  Carlile  (6),  it  was  held 
to  be  unlawful  to  publish  an  account  of  the  proceedings 
in  a  Court  of  justice,  if  such  account  contained  matter  of  a 
scandalous,  blasphemous,  or  indecent  nature,  although 
every  word  of  it  might  be  true.  And  Lord  Chief  Justice 
Abbott  said  (c) — ''  There  can  be  no  doubt  in  the  mind  of 
the  Court,  or  of  any  person  acquainted  with  the  law  of  the 
country,  that  if,  in  the  course  of  a  trial,  it  becomes  ne- 
cessary, for  the  purposes  of  justice,  that  matters  of  a  de- 
famatory nature  should  be  publicly  read,  it  does  not 
therefore  follow  that  it  is  competent  to  any  person,  un- 
der the  pretence  of  publishing  that  trial,  to  re-utter 
that   defamatory    matter."      And    Mr.   Justice  Bayley 

(fl)  1  Mau.  &  Selw.  273.         (J>)  3  Barn.  &  AW.  16?.        (c)  Id.  168. 
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1829.  said — ''  We  are  boand,  for  the  purpose  of  justice,  to 
hear  evidence  in  the  course  of  judicial  proceedings,  the 
publication  of  which,  at  any  distant  period  of  time,  or  at 
any  time  afterwards,  may  have  the  effect  of  an  utter  sub- 
version  of  the  morals  and  religion  of  the  people.  It  veiy 
often  happens,  that,  for  the  purposes  of  justice,  our  ears 
may  be  shocked  with  extremely  offensive  and  indelicate 
evidence.  But,  though  we  are  bound,  in  a  Court  of  jus- 
tice, to  hear  it,  other  persons  are  not  at  liberty  afterwards 
to  circulate  it,  at  the  risk  of  those  effects,  which,  in  the 
minds  of  the  young  and  unwary,  such  evidence  may  be 
calculated  to  produce."  Now,  here,  so  far  from  this  re- 
port being  a  fair  account  of  what  took  place  at  the  trial, 
it  is  a  mere  garbled  report,  as  it  only  professes  to  be  an 
ex  parte  statement  made  by  the  counsel  for  the  prosecu- 
tion. 

With  respect  to  ^he  rejection  of  evidence  by  my  Lord 
Chief  Justice  on  the  trial  of  this  cause,  I  am  clearly  of  opin- 
ion that  it  ought  not  to  avail  the  defendant.  Although  the 
admissibility  of  evidence  of  the  general  character  of  a  plain- 
tiff, in  an  action  for  a  libel,  in  order  to  contradict  the  usual 
allegation  in  a  declaration  of  his  good  name  and  reputation, 
with  a  view  to  mitigating  damages,  on  the  general  issue, 
or  a  plea  of  justification,  had  for  a  long  time  been  a  vexa- 
ta  quijestioy  yet  Mr.  Baron  Wood,  in  a  most  luminous  and 
elaborate  judgment  in  the  case  of  Jones  v.  Stevens,  and 
for  which  he  received  thanks  and  congratulations  from  the 
Court  of  Exchequer,  said  {a) — "  I  have  ever  understood,  that 
general  good  character  is  always  presumed  in  law ;  unless, 
by  evidence  of  particular  acts,  fairly  and  specifically  put 
in  issue,  that  presumption  is  negatived.  Some  cases  have 
been  mentioned,  wherein  it  should  seem,  that  such  evi- 
dence has  been  received  at  Nisi  Prius,  I  wiU  not  attempt 
to  distinguish  the  present  case  from  those.   I  strongly  pro- 

(fl)  1 1  Price,  272. 
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tetty  however^  against  any  such  mischievous  doctrine  al-         1829. 
together;  and  deny  that  it  has  any  legal  foundation.     It      g     "     " 
cannot  be  supported  on  any  principle  of  law.     I  say,  dis*  ^- 

'M  If.l.M. 

tinctlyy  that  it  is  not  warranted  by  the  law  of  the  land,  and 
whatever  cases  may  be  cited  to  support  such  doctrine,  I 
cannot  assent  to  them.     When  I  am  told  by  the  House  of 
Lords  (who,  I  presume,  would  take  and  act  upon  the  opin- 
ions of  the  Judges),  that  such  is  the  law,  I  will  then,  (as  I 
must)  submit  to  consider  it  to  be  the  law;  but  certainly  not 
till  then.   If,  as  contended  for,  you  could  call  witnesses,  up- 
on the  plea  of  not  guilty,  to  contradict  the  general  introduc- 
tory words,  upon  pretence  of  mitigating  damages,  what 
would  be  the  consequence  ?  We  should  have  counsel  getting 
up,  and  saying — *  The  plaintiff  has  alleged'  (as  in  the  pre- 
sent declaration)  '  that  he  is  a  good,  honest,  just,  and 
fidthful  subject  of  the  realm.     I  propose  to  call  twenty 
witnesses,  to  prove  that  he  is  an  immonil  dissolute  man; 
twenty  more,  to  prove  that  he  has  committed  acts  of  dis- 
honesty; twenty  more,  to  prove  that  he  is  not  just  in  his 
dealings;  and  twenty  more  to  prove  that  he  is  not  a  faithful 
subject,  by  proving  that  he  has  been  guilty  of  sedition, 
treasonable  practices,  and  even  high  treason.*     Did  any 
one  ever  hear  such  stuff  as  this?  It  might  do  in  a  farce 
upon  the  stage,  meant  to  excite  laughter,  but  it  surely 
cannot  be  tolerated  in  a  Court  of  justice." — My  Lord  Chief 
Justice,  in  this  case,  admitted  evidence  which  might  weigh 
with  the  Jury  in  mitigation  of  damages,  ciz,  a  copy  of  the 
Observer  newspaper,  from  which  the  libel  was  said  to  have 
been  copied ;  but  its  publication  in  other  papers,  of  which 
the  defendant  did  not  profess  to  have  any  knowledge,  ap- 
pears to  me  to  have  been  most  properly  rejected ;  because,  if 
admitted,  it  could  not  have  operated  as  an  extenuation  of 
his  conduct  in  publishing  the  libel  in  his  own  paper. 

Mr.  Justice  Burrough. — After  what  has  fallen  from  my 
Lord  Chief  Justice,  and  my  Brother  Park,  I  shall  make 


Mills. 
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1829.         but  a  very  few  observations.     I  am  clearly  of  opinion,  that 
^^     ""     ^      the  report,  as  published  in  the  defendant's  newspaper,  is  a 

Saunders 

v.  libel  upon  the  face  of  it.     It  does  not  profess  to  be  a  full 

or  accurate  account  of  what  took  pkce  at  the  trial,  either 
from  the  course  of  the  proceedings  or  the  nature  of  the 
evidence,  but  from  the  mere  statement  of  the  counsel  for 
the  prosecution.   Besides,  the  defendant  only  pleaded  the 
general  issue,  and  did  not  contradict,  or  attempt  to  justify 
the  libel,  as  set  out  in  the  declaration,  and  it  clearly  is  a 
libel  in  terms.   I  am  therefore  of  opinion,  that  the  first  and 
main  objection  falls  to  the  ground.  Secondly.  Although  my 
Lord  Chief  Justice  admitted  the  Observer  newspaper  in 
evidence,  to  shew  that  the  alleged  libel  was,  in  substance, 
copied  from  that  paper,  yet  he  was  not  bound  to  admit 
other  newspapers,  to  shew  that  it  had  been  published  in 
them  also.     Editors  of  newspapers  should  and  ought  to 
take  care,  not  only  to  publish  what  is  true,  but  state- 
ments made  to  them  by  their  reporters  should  be  fair  and 
impartial;   and  if  the  defendant,  in  this  case,  had  plead- 
ed, in  justification,  that  the  report  in  question  was  a  fur 
and  accurate  account  of  what  took  place  at  the  trial,  such 
a  plea  would  have  been  bad  on  demurrer.     But  the  libel, 
as  set  out  in  the  declaration,  has  not  been  attempted  to  be 
justified  by  the  defendant,  and  there  is,  consequently,  no 
ground  for  this  application. 

Mr.  Justice  Gaselee. — The  only  point  on  which  I  hare 
entertained  any  doubt  is,  as  to  how  far  the  defendant  might 
be  entitled,  under  the  general  issue,  to  offer  evidence  that 
the  report  published  in  his  newspaper,  had  been  pren- 
ously  published  and  circulated  in  others.  It  appears  on 
the  face  of  the  report,  that  the  statement  was  not  made  on 
evidence  adduced  at  the  trial,  but  from  what  fell  from  the 
counsel  for  the  prosecution ;  and  although  the  defendant 
might  have  copied  the  statement  from  the  previous  report 
in  the  Observer  newspaper,  which  was  admitted  in  evidence, 
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he  was  not  justified  to  give  in  evidence  other  papers^  un*         1929. 


^ V- 


V, 

Mills. 


less  he  had  shewn  that  he  had  known  that  the  report  saunders 
had  been  previously,  published  in  them.  In  the  case  of 
The  Earl  of  Leicester  v.  Walter  (a),  which  was  an  action 
for  a  libel^  it  was  held,  that,  under  the  general  issue,  the 
defendant  might  prove,  in  mitigation  of  damages,  that,  at 
the  time  the  libel  was  published,  the  plaintiff  was  general- 
ly suspected  to  be  guilty  of  the  crime  thereby  imputed  to 
him;  and  Sir  James  Mansfield  said — ''  It  seems  to  have 
been  decided  in  several  cases,  that  if  you  do  not  justify, 
yoa  may  give  in  evidence  any  thing  to  mitigate  the  da- 
mages, though  not  to  prove  the  crime  which  is  charged  in 
the  libel."  Cases  in  which  th&  like  point  has  been  decid- 
ed, have  frequently  come  under  my  observation  during  my 
practice  at  the  bar;  but  I  remember  a  case  in  Somerset^ 
skire,  where,  in  an  action  for  a  libel  for  mis-stating  the 
report  of  a  trial  in  a  newspaper,  I  wished  to  give  in 
evidence  a  previous  report  of  the  same  trial  in  another 
paper;  yet  it  was  refused,  on  the  ground  that  the  de- 
fendant did  not  shew  that  he  had  any  knowledge  of  the 
publication  in  that  paper,  before  it  was  offered  in  evi- 
dence. Here,  as  far  a^  regards  the  merits  of  the  case,  a  copy 
of  the  Observer  was  admitted  in  evidence  for  the  defend- 
ant, which  might  have  had  great  weight  with  tlie  Jury ; 
and  although  it  is  doubtful  whether  matters  of  excuse  may 
be  given  in  evidence  under  the  general  issue,  yet  here, 
the  defendant  has  neither  pleaded  nor  offered  to  prove 
any  thing  that  could  operate  as  an  excuse  or  justification 
for  publishing  the  report  in  question,  and  which  is  a  libel 
upon  the  face  of  it,  as  it  does  not  appear  to  be  a  fair  re- 
port of  the  proceedings  at  the  trial.  In  the  case  of  Snow^ 
don  V.  Smith  (£),  it  is  stated  to  have  been  ruled  by  Mr.  Jus- 
tice Chambre^  that,  on  a  plea  of  justification,  that  the 
plaintiff  had  been  guilty  of  a  crime  imputed  to  him,  a  wit- 

(c)  2  Camp.  251.  (6)  1  Mau.  &  Sdw.  286,  n. 
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1829.        ness  could  not  be  asked  whether  reports  concerning  the 

Saunders      plaintiff,  such  as  the  defendant  stated  he  had  heard,  had 

f-  not  gone  abroad.     And,  in    Waithman  v.    Weaver  and 

Mills. 

Others  (a),  which  was  an  action  for  a  libel  against  the  pro- 
prietors and  printers  of  a  newspaper,  for  a  libel,  attribut- 
ing to  the  plaintiff  the  fact  of  having  purchased  goods 
from  a  man  of  suspicious  character,  for  a  small  sum,  which 
the  plaintiff  had  sold  to  another  person  at  a  higher  price 
on  the  preceding  day,  the  defendant's  counsel  proposed  to 
call  witnesses  to  prove  that  the  libel,  in  this  respect,  was 
no  more  than  a  repetition  of  rumours  which  were  preva- 
lent at  the  time  of  the  facts  imputed  to  the  plaintiff  in  the 
libel,  in  order  to  diminish  the  damages ;  and  Lord  Chief  Jus- 
tice Abbott  is  represented  to  have  said,  that  he  was  not 
satisfied  that  he  ought  to  receive  the  evidence,  and  that 
he  had  always  had  doubts  as  to  the  decisions  in  the  cases 
adverted  to,  which  were  those  of  Knobellv.  Fulier{b)t 
Earner  v.  Merle  {c)^  The  Earl  of  Leicester  v.  Walter  {dj, 
and  Williams  Y»  Callender{e). 

Rule  refused. 


{q)  1 1  Price,  257,  n.  (c)  2>  Camp.  253,  n. 

(b)  Peake  on  Evidence,  308.         (d)  Id.  252. 
App.  xliii.  5th  Edit.  (e)  Holt's  Nl.  Pri.  Cas.  307, n. 
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1829. 

Cross  v.  Bartlett.  ^  iSTio^A, 

M  HIS  was  an  action  of  assumpsit^  and  brought  against  in  a  declaration 
the  defendant,  for  the  breach  of  a  warranty  of  his  mare.  jJeTreaS'ofr 
The  declaration  stated,  that,  in  consideration  that  the  warranty  of  Ae 

soandnesf  of  the 

plauitiff,  at  the  request  of  the  defendant,  would  deliver  to  defendant's 
the  defendant  a  certain  horse  of  the  plaintiff,  of  the  value  "ff'**  Ws^de""" 
of  18/.,  and  would  also  pay  to  the  defendant  the  sum  of  c|f'a'^ion  «»««- 

'  *^   ■'  ed,  that,  in  con- 

25/.,  in  exchange  for  a  certain  mare  of  the  defendant,  he  sideration  that 
the  defendant  undertook  that  the  mare  was  sound;  that  ^er  a  horse  of 
the  plaintiff,  confiding  in  the  promise  of  the  defendant,  fendant?and*ia- 
aflerwards  deUvered  to  the  defendant  the  said  horse  of  «>  P«y  Wm  a 

y         ^   ,     ,  ,  certain  sum  in 

the  plaintiff,  and  also  paid  the  defendant  25L  in  exchange  exchange  for  a 
for  his  mare.     Breach,  that  the  defendant's  mare  was  not  fendant,  he  un-' 
sound,  whereby  she  became  of  no  use  or  value  to  the  dertook  that  she 

'  was  sound. — In 

plaintiff;  and  that  he  had  been  put  to  great  expense  in  order  to  prove 

keeping,  feeding,  and  taking  care  of  her.     To  these  were  the  defendant's 

added  counts  for  horse-meat  and  stabling.     The  defend-  ^g^i^^^^i^' 

ant  pleaded  the  general  issue.  receipt  written 

.       .  .   J  by  ihedefend- 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  the  ant,  and  given 
last  Assizes  at  Bristol,  it  appeared  that  the  plaintiff  had  of  the^money, 
agreed  to  exchange  his  horse  for  the  defendant's  mare,  *"  JId*tharboSi 

and  to  pay  him  251,  in  money.     That  when  the  plaintiff's  the  horse  and 

1  11  .-111.  11    "**'*  ***'■*  ^"^^ 

horse  was  sent,  and  the  money  paid  by  his  servant,  he  took  ranted  sound:— 

back  the  defendant's  mare,  and  a  written  receipt  for  the  ^c^'ra'tion   * 
money,  which  stated,  "that    both  the  horse  and   mare  could  not  be 

supported,  as  it 

were  warranted  sound."     The  mare  turning  out  to  be  un-  did  not  set  out 
sound,  the  plaintiff,  after  keeping  her  a  fortnight,  return-  consideration, 
ed  her  to  the  defendant,  who  refused  to  send  back  the  J»>c  P^^n^iffn^t 

'  having  alleged 

plaintiff's  horse,  or  return  the  money  paid  by  him;  upon  that  he  had  war- 

-  .  -      ,  .  ranted  his  horse 

wnicn  the  present  action  was  commenced.  to  be  sound. 

On  the  production  of  the  receipt  by  the  plaintiff,  and 
which  was  the  only  evidence  he  offered  in  proof  of  the  war- 
ranty of  the  defendant's  mare,  it  was  objected  for  the  de- 
fendant, that,  as  the  declaration  did  not  allege  that  the 
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1829.         plaintiff  warranted  his  horse  to  be  sound,  there  was  a 
Cross         variance  between  the  contract  as  laid  and  proved,  and 
«-  that  the  main  consideration  for  the  defendant's  warrant- 

ing his  mare  to  be  somid  was,  that  the  plaintiff's  horse 
should  be  sound  also. 

For  the  plaintiff  it  was  submitted,  that,  although  the  de** 
fendant  stated  in  the  receipt  that  both  the  horse  and  mare 
were  warranted  sound,  it  was  not  conclusive  on  the  plain- 
tiff, he  not  being  present  at  the  time  it  was  given ;  and  thati 
as  the  contract  was  rescinded  by  the  return  of  the  defend- 
ant's mare,  when  she  was  discovered  to  be  unsound,  the 
plaintiff  was  entitled  to  a  verdict ;— or  that,  at  all  events,  he 
had  a  right  to  recover  the  amount  of  her  keep  and  food. 
His  Lordship,  however,  thought  that  the  contract  was  im- 
properly stated  in  the  declaration,  as  there  was  no  aver- 
ment that  the  plaintiff  had  warranted  his  horse  to  be  sound; 
and  he  accordingly  directed  a  nonsuit. 

Mr.  Serjeant  Bompas  now  applied  for  a  rule  nUi,  that 
this  nonsuit  might  be  set  aside  and  a  new  trial  granted; 
and  submitted  that  it  was  not  necessary  for  the  plaintiff 
to  allege  in  the  declaration,  that  he  had  warranted  his 
horse  to  be  sound ; — although  the  defendant  had  so  stated 
it  in  the  receipt,  it  was  not  conclusive  evidence  against 
the  plaintiff;  and  that,  at  all  events,  when  the  mare  was 
sent  back  to  the  defendant  as  unsound,  it  was  a  disso- 
lution of  the  contract*  The  consideration  for  the  warran- 
ty by  the  defendant,  that  his  mare  was  sound,  was  the  de- 
livery of  the  plaintiff's  horse  in  exchange,  together  with 
the  sum  of  25/.,  the  receipt  of  which  the  defendant  acknow- 
ledged, and  the  plaintiff  had  then  fully  performed  thejcon- 
tract  on  his  part.  In  Miles  v.  Sheward  (a),  it  was  held, 
that  where  the  whole  consideration  for  a  promise  is  truly 
stated,  and  also  all  such  parts  of  the  promise  itself  tbe 

{<a)  8  East,  7- 
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breach  of  which  is  complained  of,  it  is  not  necessary  to         1829. 
state  in  the  declaration  other  parts  of  the  promise,  not 
qualifying  or  varying  in  any  respect  the  parts  so  com- 
plained of  as  broken.     Here,  the  substantial  part  of  the 
contract,  for  the  breach  of  which  t!ie  plaintiff  complained, 
was,  that  the  defendant's  mare  was  not  sound,  and  the  de- 
claration is  framed  accordingly;  and  in  which  the  con- 
sideration is  stated  in  substance,  though  not  in  the  terms  of 
the  receipt.  In  Wildman  v.  Glossop  {a),  where  the  contract 
declared  on  was,  that  the  plaintiff  had  bargained  and  sold, 
and  the  defendant  agreed  to  buy,  a  large  quantity  of  head 
matter  and  sperm  oil,  which  was  afterwards  ascertained  to 
be  a  given  quantity,  and  the  contract  proved  was  for  the 
purchase  of  all  the  head  matter  and  sperm  oil  per  the  Wild- 
matif  it  was  held,  that  this  was  no  variance;  and  the  case 
o{  Cotierillv.  Cuff{b),  was  there  referred  to,  where  the 
declaration  stated,  that,  in  consideration  that  the  plaintiff 
had  agreed  to  buy  certain  bacon,  the  defendant  undertook 
that  it  was  prime  bacon,  and  the  contract  proved  was 
prime  singed  bacon ;  on  its  being  insisted  that  this  was  a  va- 
riance, it  being  an  essential  ingredient  of  the  contract  that 
the  bacon  should  be  singed;  yet  the  Court  held  it  to  be 
sufficient  to  state  so  much  of  the  contract  as  related  to  the 
point  of  which  the  plaintiff  complained.  And  here,  the  gist 
of  the  action  was,  the  unsoundness  of  the  defendant's  mare, 
and  there  was  no  condition  annexed  to  the  warranty  made 
by  him,  that  the  plaintiff's  horse  should  be  sound  also.  In 
Silver  v.  Heseltine  (c),  a  declaration  upon  a  contract  for 
not  delivering  a  quantity  of  gum  Senegal,  was  held  to  be 
sfupported  by  evidence  of  a  contract  for  rough  gum  Sene- 
gal; and  Lord  Chief  Justice  Abbott  said — ''  The  contract 
produced  contains  all  that  is  set  forth  in  the  declaration." 
And  Mr.  Justice  Bayley  said — ''  You  are  not  bound  to 

(a)  1  Barn.  &  Aid.  9.  (6)  i  Taunt.  285. 

(c)  1  Chit.  Rep.  39. 
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1829.  insert  in  the  declaration,  aU  that  may  be  tacitly  implied.*' 
Here,  the  contract  is  set  out  in  substance,  and  when  the 
receipt  was  produced,  it  was  found  to  contain  all  that 
was  set  forth  in  the  declaration.  In  Parker  v.  Palmer  (a), 
the  declaration  stated,  that  the  defendant  bargained  for, 
and  bought  of  the  plaintiffs,  a  quantity  of  East  India  rice, 
according  to  the  conditions  of  sale  of  the  East  India  Com- 
pany,  to  be  put  up  at  the  next  Company's  sale,  by  the  pro- 
prietors, if  required,  at  a  certain  price  there  mentioned ;  and 
it  was  proved,  that,  besides  these  conditions,  the  rice  was 
sold  per  sample;  and  it  was  held  to  be  no  variance:  and 
Lord  Chief  Justice  Abbott  said — '^  The  words  per  sample 
are  not  a  description  of  the  commodity  sold,  but  a  mere  col« 
lateral  engagement  on  the  part  of  the  seller,  that  it  shall 
be  of  a  particular  quality;  the  breach  of  that  engagement 
may  furnish  a  matter  of  defence  to  the  defendant,  but  the 
plaintiff  does  not  rely  on  it;  and  need  not  state  it  in  his 
declaration.'*  So,  here,  the  warranty  of  the  plaintiff's 
horse  was  a  mere  collateral  engagement,  the  breach  of 
which  might  give  the  defendant  a  cause  of  action  against 
him;  but  it  formed  no  part  of  the  contract,  for  the  breach 
of  which  the  plaintiff  complains,  and  he  was,  therefore,  not 
bound  to  set  it  out  in  his  declaration. 

Secondly y  whether  the  plaintiff  had  warranted  his  horse 
to  be  sound  or  not,  was  a  question  for  the  Jury.  The  re- 
ceipt given  by  the  defendant  was  not  conclusive  evidence 
of  the  contract.  The  plaintiff  was  not  present  at  the  time, 
nor  did  the  defendant  offer  any  evidence  that  the  plaintiff 
warranted  his  horse  to  be  sound ;  it  therefore  ought  not 
to  bind  him ;  and  when  he  dicovered  that  the  defendant's 
mare  was  unsound,  he,  very  properly,  returned  her;  and 
when  he  did  so,  the  contract  was  dissolved;  and  as  she  was 
warranted  sound  at  the  time  of  the  exchange,  but  turned 
out  not  to  be  so,  she  never  became  the  property  of  the 

{n)  A  Barn.  «c  Aid.  387. 
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fikontiffy  and  be  was  consequently  entitled  to  recover  for         1829. 
her  keep.    The  nonsuit  therefore  ought  not  to  standi  and 
the  plaintiff  is  entitled  to  a  new  triaL 

Lord  Chief  Justice  Tindal. — I  think,  that,  under 
the  circumstances  of  this  case,  the  plaintiff  was  proper- 
ly nonsuited.  The  action  was  founded  on  the  warranty 
of  a  mare,  which  the  defendant  had  given  the  plaintiff  in 
exchange  for  a  horse  of  his,  and  251.  in  money.  But 
that  was  not  the  whole  consideration  for  the  defend- 
ant's warranting  his  mare  to  be  sound;  and  it  b  a  well 
known  rule  in  pleading,  that,  in  assumpsU,  the  plain- 
tiff, in  his  declaration,  must  state  the  whole  of  the  consi- 
deration truly,  which  induces  the  defendant  to  make  the 
promise,  for  the  breach  of  which  the  action  is  brought. 
The  question  then  is,  whether,  in  this  case,  the  whole  of 
the  consideration  appears  on  the  face  of  the  declaration?  It 
has  been  insisted  that  it  does,  as  the  allegation  was,  in 
substance,  according  to  the  terms  of  the  contract  The 
plaintiff,  in  order  to  prove  that  the  defendant  warranted 
his  mare  to  be  sound,  offered  the  best  evidence  of  it,  name- 
ly^ a  written  receipt  given  by  the  defendant,  and  that  was 
the  only  evidence  to  charge  him  with  a  breach  of  warranty. 
The  terms  of  the  contract,  as  stated  in  the  receipt,  are 
larger  than  those  in  the  declaration ;  for  the  receipt  stat- 
ed that  the  plaintiff*s  horse  and  the  defendant's  mare 
were  both  warranted  to  be  sound.  The  warranty  by  the 
defendant,  therefore,  did  not  depend  on  the  mere  delivery 
of  the  plaintiff  s  horse,  and  the  payment  of  25L  in  addi- 
tion: nor  did  it  depend  on  a  mere  exchange  of  horses, 
for,  by  the  terms  of  the  receipt,  the  horse  and  mare  were 
both  warranted  to  be  sound,  the  whole  of  the  contract, 
therefore,  was  not  set  out  in  the  declaration,  as  it  is 
only  alleged,  that,  in  consideration,  that  the  plaintiff  would 
deliver  a  certain  horse  of  his  to  the  defendant,  and  would 
also  pay  him  a  certain  sum  in  exchange  for  a  certain  mare 
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1829.         of  the  defendant,  he,  the  defendant,  undertook  that  she  was 

sound.     But  there  was  also  a  personal  liability  imposed 

f-  on  the  plaintiff,  and  for  which  he  might  have  been  answer- 

Bartlett 

able  in  damages,  if  his  horse  should  turn  out  to  be  unsound. 
There  is  a  wide  distinction  between  the  eases  which  hare 
been  cited,  and  the  present,  as  there  the  warranty  only  relat- 
ed to  the  misdescription  of  goods  which  were  the  subject 
matter  of  the  action.  If  there  be  a  contract  of  sale,  and  also 
a  warranty  of  the  article  sold,  and  a  party  sues  for  the  mere 
breach  of  contract,  it  is  not  necessary  to  declare  on  the  war- 
ranty, as  a  purchase  and  sale  raise  a  sufficient  consideration 
between  (he  buyer  and  seller.  Here,  however,  the  action  is 
founded  on  a  breach  of  warranty.  But  the  warranty  was 
not  confined  to  the  defendant's  mare,  but  also  to  the  plain- 
tiff's horse,  which  was  delivered  to  the  defendant  in  ex- 
change for  his  mare,  and  he  had  a  right  of  action  against 
the  plaintiff,  ii*  his  horse  should  turn  out  to  be  unsound. 
The  plaintiff  relied  on  the  receipt  given  by  the  defendant, 
and  which  was  the  best  evidence  of  the  contract,  it  having 
been  reduced  into  writing,  but  it  was  not  declared  on  ac- 
cording to  its  terms.  With  respect  to  the  plaintiff's  being 
entitled  to  recover  for  the  keep  of  the  mare,  he  should  have 
shewn  that  the  contract  between  him  and  the  defendant 
was  rescinded  or  dissolved.  That,  however,  must  depend 
upon  the  act  of  both  parties,  and  the  mere  return  of  the 
defendant's  mare,  by  the  plaintiff,  left  the  contract  still 
open ;  for,  if  the  plaintiff's  horse  were  not  sound,  the  de- 
fendant would  have  a  right  of  action  against  him,  and  the 
defendant  refused  to  return  either  the  plaintifi^'s  horse,  or 
the  money  which  he  paid  in  exchange  for  the  mare.  I 
therefore  think,  that  the  nonsuit  was  correct 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  ap- 
pears that  there  was  a  receipt  in  writing,  on  which  the 
plaintiff  relied  at  the  trial,  to  shew  that  tlie  defendant  had 
warranted  his  mare  to  be  sound.     It  was  incumbent  on 
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the  plaintiff  to  state  the  whole  of  the  consideration  for  1829. 
such  warranty  in  the  declaration : — but  which  he  did  not 
do:  for  the  defendant  in  his  receipt  stated  that  the  horse 
given  by  the  plaintiff,  in  exchange,  should  be  sounds  as 
well  as  the  defendant's  mare.  I  therefore  think,  that  there 
is  no  foundation  for  this  application. 

Mr.  Justice  Burrouoh  concurred. 

• 

Mr.  Justice  Gaselee. — The  terms  of  the  receipt  are 
conclusive  evidence  of  the  contract,  and  by  which  both 
the  horse  and  mare  were  warranted  to  be  sound.  I  also 
think,  that  the  plaintiff  cannot  recover  for  the  keep  of 
the  mare;  for,  in  Weston  v.  Doumes{a),  where  the  de- 
fendant sold  the  plaintiff  a  pair  of  horses,  which  the  de« 
fendant  undertook  to  take  back  if  the  plaintiff  should  dis- 
approve of  them  and  return  them  within  a  month,  which 
the  plaintiff  did,  but  took  another  pair  from  the  defendant 
in  their  stead,  without  making  any  new  agreement,  and 
the  latter  horses  he  also  returned  within  a  month,  and 
afterwards  received  a  third  pair  without  making  any  new 
agreement.  He  also  disapproved  of  them,  and  offered  to 
return  the  third  pair,  but  the  defendant  would  not  take 
them  back:  it  was  held,  that  the  plaintiff  could  not  reco- 
'ver  in  an  action  for  money  had  and  received,  as  the  pay- 
ment was  made  on  a  special  contract,  which  was  still  open, 
and  not  given  up  by  the  defendant,  but  continued  be- 
tween the  parties  through  all  their  subsequent  dealings. 

Rule  refused. 
(fl)  1  Doug.  23. 
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1829. 
Wednesday,  MaDDISON,  Clerk,  V.  NuTTALL. 

An  ancient  do-  1  HIS  was  an  action  of  debt,  and  brought  by  the  plain- 
cument.  signed    ^^ff  ^j^g  ^^^^^^  ^f  ^j^^        jsj^  ^f  ^r^^^  MoncktoH,  m  the 

by  the  rector  of  '  *^ 

a  parish  for  the    county  of  Somerset,  against  the  defendant,  a  farmer,  for 

time  being,  set-  .  i         .  V  « i 

ting  out  the  pay-  not  setting  out  the  tithes  of  hay. 

by  a^i^il^^Ts  '^^^  defendant  pleaded  an  ancient  modus^  or  customary 

admissible  in       payment,  whereof  the  memory  of  man  runneth  not  to  the 

evidence  m  sup-    *    "^  '' 

port  of  such  contrary,  of  two  pence  per  acre,  for  every  acre  of  meadow 
such  document  I^'i^  ^Y^^S  ^  ^  division  of  the  parish,  called  the  higher 
Td^from  Sie*rc^  ^^^^  ^^  '^^  parish ;  and  One  penny  per  acre,  for  every  acre 
gistry  of  the  of  mcadow  lying  in  the  division  of  the  lower  side  of  the  pa- 
deacon,  but  was  rish.  The  defendant  then  averred,  that  the  land  on  which 
t1be"dd*e7e"eds  ^^  plaintiff  alleged  that  the  tithes  should  have  been  set 
of  a  land-owner  out,  was  meadow  land  of  and  belon£ring  to  the  defendant» 

in  the  parish : —  ,  ^  ^  .  . 

on  the  ground  and  that  it  was  situate  in  the  higher  side  of  the  parish. 
evtdence agSnst  The  plaint iflF traversed  the  existence  of  the  modus  in]us 
the  rector  who     replication,  on  which  issue  was  joined. 

signed  it,  It  was        *  '  ^ 

admissible  At  the  trial,  before  Lord  Chief  Justice  Ttndalf  at  the 

cessors.  l^st  Assizes  at  Bridgewater,  the  defendant,  in  support  of 

the  modus,  offered  in  evidence  the  following  document, 
which  was  found  among  the  title  deeds  of  an  extensive 
land-owner  in  the  parish : — 

"  Notification  of  the  tything  of  the  parish  of  West 
jyfonckton, 

'^  A  note  of  all  such  tenthes  and  tithes  as  have  bene 
usuallye  and  accustomablye  paied  within  the  parishe  of 
West  Monckton,  and  countie  aforesaid,  and  manner  of 
the  payment  thereof  tyme  out  of  minde,  and  noe  other, 
nor  otherwise  than  as  foUoweth :  videlicet, 

"  Imprimis,  at  Ester,  before  takinge  of  the  communion, 
the  communicants  ought  to  come  to  the  churche,  and 
there,  with  the  parson,  are  to  make  their  Ester  boocke, 
and  are  to  shew  him  what  groundes  they  lett  or  sett- 

"  Item,  for  a  garden  vsed  to  be  paied,  irf. 
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^'  Item,  for  each  communicant  paied,  id.  1829. 

"  Iteniy  in  the  higher  side  of  the  saied  parishe,  payde       "    ' 
for  every  titheable  acre  of  meadow,  ijrf."  ». 

A  number  of  other  items  were  then  set  out,  several  of 
which  the  plaintiflTs  counsel  insisted  were  rank  moduses. 
The  document  concluded  as  follows: — 

"  Item,  the  parson  is  to  keepe  a  bull  and  a  bore  for  the 
parishe,  or  must  allowe  them  what  they  paye  to  other 
men  for  his  defaulte  in  either  kinde  in  that  behalf. 

''  The  abouesayde  tenthes,  tythes,  and  no  other,  and 
manner  of  paymente  as  abouesayde,  and  not  otherwise, 
have  been  ever  vsuallye  payde,  as  it  appeares  by  a  cer- 
tayne  role,  bearing^  date  the  ^2nd  daye  of  August,  in  the 
yere  of  our  Lord  God,  1619,  keipt  in  the  parishe  chest, 
subscribed  vnto  by  fower  seuerale  men,  who  were  Proc- 
ters and  gatherers  of  the  tythes  and  tenthes  as  abouesayde, 
at  seuerale  tymes,  for  certaine  yeres  together,  besides 
diuers  other  of  the  most  able  and  sufficient  men  of  the 
same  parishe. 

Philippus  Fry,  rect* 
Ita  est.  W,  Kingelake, 

Philip  Mathew,  als.  procter. 
The  marke  of  X  John  Prince, 

William  Rayer. 
Humph.  Quiche,  Henry  H.  Crosse, 

Edm.  Jane,  John  Hare, 

Thomas  Stevens,  Thomas  T.  L.  Upham.^* 

The  plaintiff  put  in  evidence  a  terrier,  signed  by  Philip 
Fry,  and  which  was  produced  from  the  bishop's  registry, 
and  in  which  no  mention  was  made  of  the  modus  for  mea- 
dow, and  it  was  objected  that  the  document  offered  by 
the  defendant  ought  not  to  be  received,  because  it  did  not 
come  from  the  proper  custody,  viz.  the  bishop's  register 
office,  or  the  registry  of  the  archdeacon  of  the  diocese. 


5  f6  CASES  IN  MICHAELMAS  TERM, 

1829.         But,  on  the  defendant's  proving  that  Philip  Fry  was  the 
/    ^  rector  of  the  parish  from  1587  to  1642,  and  that  the  do- 

Maddison  *^    ^ 

o.  cument  in  question  was  signed  by  him,  and  his  signatare 

was  proved  by  comparing  it  with  entries  made  by  him  in 
the  parish  books,  and  with  his  signature  to  various  papers 
produced  from  the  bishop's  registry,  the  Lord  Chief  Jus- 
tice allowed  the  document  put  in  by  the  defendant  to  be 
received  in  evidence,  not  as  a  terrier,  but  as  an  admission 
made  by  the  rector  for  the  time  being;  and  he  therefore 
thought  that  it  was  evidence  for  the  Jury,  valeat  quanium. 
Contradictory  evidence  was  given  as  to  the  bonndaiy 
Une  between  the  higher  and  lower  sides  of  the  parish,  as 
it  had  occasionally  been  varied  by  the  removal  of  fencety 
and  by  new  inclosures.     But  the  defendant  proved,  diat 
the  close  from  which  the  plaintiff  claimed  to  take  tithes 
was  within  the  higher  division  of  the  parish,  and  that  it 
had  once  been  ploughed  by  him,  although  it  was  admit- 
ted that  it  was  shortly  afterwards  laid  down  to  grass,  and 
that  it  had  so  continued  ever  since.     The  Jury  found  a 
verdict  for  the  defendant. 

Mr.  Serjeant  Merewether  now  applied  for  a  rule  nid 
that  this  verdict  might  be  set  aside  and  a  new  trial  had. 
He  submitted— jpfr*/,  that  the  document  produced  by  the 
defendant,  for  the  purpose  of  establishing  the  modus,  was 
improperly  admitted  in  evidence.  It  was,  iii  purport,  a  ter- 
rier, which  derives  its  authority  from  being  deposited  either 
in  the  bishop's  register  office,  or  the  registry  of  the  archdca* 
con  of  the  diocese ;  and  unless  it  be  produced  from  one  of 
these  repositories  it  ought  not  to  be  received  in  evidence* 
The  document  in  question  was  found  in  the  muniment 
chest  of  an  owner  of  lands  in  the  parish,  which  must  be 
deemed  a  suspicious  place  of  custody,  as  it  operated  to  dis- 
charge  such  owner  from  the  payment  of  tithes  for  meadow 
hay.  Besides,  a  terrier  was  produced  from  the  bishop's 
registry,  in  which  no  mention  was  made  of  the  modus  for 


NUTTALL. 
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titheable  meadow,  although  the  document  on  which  the  de-         1829. 
fendant  relied  appears  to  have  been  made  durinc:  the  in-      ,7"^* 

■^*  °  M  ADDISON 

cumbency  of  the  same  rector.  It  therefore  ought  not  _  v, 
to  have  been  received  even  as  an  admission  made  by  him 
as  to  the  mode  of  tithing  at  the  time  it  was  made.  If  it 
had  come  from  the  parish  chest,  the  question  might  be 
different;  but,  in  Atkins  v.  Hatton  (a),  in  order  to  dis- 
prove a  modus i  the  plaintiff  (a  clergyman)  offered  in  evi- 
dence a  paper  purporting  to  be  a  terrier  found  in  the  char- 
ter chest  of  a  college  which  had  property  in  the  parish, 
but  it  was  rejected  as  evidence,  as  it  did  not  come  from  a 
quarter  that  could  give  it  authenticity;  and  even  if  it  were 
a  copy,  the  only  proper  repository  would  be  the  parish 
chest.  Secondly t  as  the  document  produced  by  the  de- 
fendant contained  several  rank  moduses,  it  cannot  be  en- 
titled to  any  credit.  Besides,  in  order  to  support  a  mo* 
dus  as  to  the  payment  of  tithes,  the  mode  of  payment  must 
be  certain  and  apparent  upon  the  face  of  the  instrument; 
and  here,  it  appears  that,  in  the  higher  side  of  the  parish, 
the  sum  of  2d.  was  paid  for  every  titheable  acre  of  mea- 
dow. The  defendant,  therefore,  ought  to  have  shewn 
the  boundaries  of  the  higher  and  lower  divisions  of  the 
parish,  which  he  failed  to  do,  as  the  boundary  line  had 
occasionally  been  varied  by  the  removal  of  fences  and 
other  incidental  circumstances;  and  it  also  appeared,  by 
the  parish  rates,  that  certain  closes  had  been  rated  at  one 
time  in  the  higher,  and,  at  another,  in  the  lower  division ; 
so  that  it  was  impossible  for  the  rector  to  ascertain  with 
certainty  to  which  part  of  the  parish  the  modus  as  to  mea- 
dow applied ;  and  there  was  no  evidence  to  shew  that  a  com- 
position had  ever  been  paid.  Lastly^  the  modus  being  plead- 
ed to  have  existed  from  tune  immemorial,  and  it  appearing 
upon  the  face  of  the  document  that  a  certain  sum  was  paid 
for  every  titheable  acre  of  meadow,  it  could  apply  only  to 
ancient  meadow,  and  not  to  land  which  had  been  since  coii- 

(a)  2  Anst.  3S7;  5.  C.  4  GwHl.  1406. 
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1829.         verted  into  meadow.    The  defendanti  so  far  from  shewing 
that  the  close  in  which  the  tithes  ouirht  to  have  been  set 

Maddison  ^ 

V-  out  was  ancient  meadow^  admitted  that  he  had  ploughed  it 

since  it  came  into  his  occupation.     But  it  was  incumbent 

on  him  to  shew  not  only  that  it  was  situate  in  the  higher 

side  of  the  parish  ^  but  that  the  boundary  line  between 

the  higher  and  lower  division  had  been  ascertained  and 

fixed,  and  that  the  land  was  ancient  meadow  land,  and 

had  so  remained  during  the  whole  time  he  had  been  in  the 

possession  or  occupation  of  the  farm. 

Lord  Chief  Justice  Tindal. — I  think  that  the  question 
in  this  case  could  not  have  been  submitted  to  the  Jury  in 
any  other  mode  than  that  in  which  it  was  left  at  the  trial. 
But  it  was  then  objected,  and  which  objection  is  now  re- 
newed, that  a  certain  document  produced  by  the  defend- 
ant,  to  support  a  modus,  was  improperly  admitted  in  efi- 
dence.  Whether  it  were  or  were  not  is  a  matter  of  law, 
and  the  only  question  is,  whether  it  ought  to  have  been 
submitted  to  the  consideration  of  the  Jury.  I  thought  it 
was  evidence  valeat  quantum  for  them.  It  was  an  ancient 
instrument  or  document  found  in  the  possession  of  one  of 
the  parishioners,  an  extensive  land-owner,  and  was  head- 
ed, '*  Notification  of  the  tything  of  the  parish  of  Wed 
Monckton.''  It  was  proved  to  be  signed  by  Pkilip  jFry, 
who  was  the  rector  of  that  parish  from  1687  to  1648. 
As,  therefore,  it  was  prqved  to  have  been  signed  by 
him,  although  it  did  not  come  out  of  the  registry  of  the 
bishop,  or  other  proper  place  of  custody  or  repository, 
to  make  it  receivable  in  evidence  as  a  terrier,  yet  I  thought 
it  was  evidence  as  against  the  rector  who  signed  it,  as  it 
amounted  to  an  admission  under  his  own  hand  duiing 
his  incumbency,  and  set  out  the  modus  or  terms  of  pay- 
ment of  certain  tithes  which  the  defendant  sought  to 
establish.  As,  therefore,  it  would  have  been  evidence 
as  against  the  former  rector  during  his  incumbency,  I 
thought  it  was  admissible  as  against  his  successors.    I 


NUTTALL. 


IN  THE  TENTH  YEAR  OF  OBO.  lY.  549 

did  not  impute  to  it  the  same  weight  as  if  it  had  been         1829. 
m  terrier  produced  from  the  registry  of  the  bishop  or  the       "^J    "^     ' 
archdeacon  of  the  diocese ;  nor  did  I  so  put  it  to  the  Jury;  v, 

but  I  left  it  to  them  to  consider  and  weigh  the  document 
in  question  against  the  terrier  produced,  on  the  part  of  the 
plaintiff,  from  the  bishop's  registry,  and  submitted  both 
these  instruments  to  their  consideration.  Secondly y  it  has 
been  said,  that  there  was  not  sufficient  evidence  with  regard 
to  the  boundary  of  the  divisions  of  the  parish,  and  that,  as 
the  document  produced  shewed  that  there  was  a  higher  and 
lower  side  of  the  parish,  there  should  be  precise  evidence 
as  to  those  divisions,  which  could  only  be  ascertained  by 
the  boundary  line.  Whether  or  not  those  divisions  had 
been  established  or  fixed,  was  a  question  expressly  for  the 
Jury.  Evidence  was  adduced  to  shew  that  the  division 
in  which  the  defendant's  close  was  situate,  had,  for  a  length 
of  time,  been  designated  as  being  within  the  higher  side  or 
division.  Several  of  the  parish  rates  were  produced,  in 
which  the  higher  and  lower  divisions  were  expressly  men- 
tioned, and  these  were  also  submitted  to  the  observation  of 
the  Jury.  It  further  appeared,  that  the  distinction  as  to  the 
higher  and  lower  divisions  was  still  preserved  ;  and  I  left  it 
to  the  Jury  to  say,  whether  it  was  yet  recognised ;  and  that, 
as  it  appeared  to  have  been  adopted  previously  to  the  sta- 
tute of  the  4dtd  oi  EUzabethy  by  which  poor  rates  were  first 
introduced,  it  might  be  considered  an  immemorial  usage. 
It  appeared,  that  of  late  years  there  had  been  inclosures 
made,  and  fences  set  up  in  the  exact  line  of  the  old 
boundary,  and  that,  in  some  instances,  closes  had  been 
changed  from  the  higher  to  the  lower  division ;  but  that 
was  no  reason  for  destroying  the  modus.  Still,  however, 
the  questions  for  the  Jury  were,  whether  they  were  satis- 
fled  that  there  was  a  higher  division  of  the  parish  to 
which  the  modus ,  sought  to  be  established  by  the  defend- 
ant»  applied ;  and  whether  such  usage  could  be  defeated  by 
the  mere  alteration  of  fences;  and  it  was  proved  beyond  a 
doubt,  that  the  close  in  question  was  on  the  higher  side,  or 
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1829.        within  the  higher  division  of  the  parish.     If,  thereforei 
.T    ^  this  cause  were  to  ao  down  again.  I  do  not  think  that  it 

Maddison  ®  . 

V.  could  be  left  to  the  Jury  in  any  other  terms,  as  far  as  re- 

gards  this  question ;  and  I  am  not  prepared  to  say,  that  I 
am  dissatisfied  with  their  verdict.  But,  it  has  been  in- 
sisted, that  there  was  a  want  of  proof  by  the  defendaot 
with  respect  to  the  meadow  land,  as  he  did  not  shew  that 
it  was  ancient  meadow;  but  there  is  an  express  allega- 
tion on  the  face  of  the  plea,  that  the  modus  was  payable 
for  meadow  land  in  the  higher  side  of  the  pariah  firom  time 
immemorial;  it  must,  therefore,  be  inferred,  that  such  mea- 
dow was  ancient  meadow ;  and  although  it  might  have 
been  shewn  that  it  was  ploughed  or  converted  into  arable 
on  one  or  two  occasions,  yet  it  was  a  question  for  the  Ju- 
ry to  say,  whether  the  close  in  question  was  meadow  or 
not  when  the  plaintiff  required  the  tithes  to  be  set  oot. 
I  therefore  think  that  this  verdict  ought  not  to  be  dis- 
turbed. 

Mr.  Justice  Park. — The  only  point  to  which  I  think 
it  is  at  all  necessary  to  direct  my  attention,  is  the  ob- 
jection which  has  been  raised  as  to  the  admissibility  of  the 
document  offered  in  evidence  by  the  defendant,  in  order 
to  establish  the  modus.  With  respect  to  the  other  ob- 
jections, the  questions  were  most  properly  and  fully  \eh 
to  the  Jury  by  my  Lord  Chief  Justice,  and  he  now  says, 
that  he  is  not  dissatisfied  with  their  verdict.  The  first, 
however,  is  a  legal  objection,  namely ,  as  to  whether 
the  document  produced  by  the  defendant  was  prope^ 
ly  received  in  evidence  or  not.  It  certainly  was  not  a 
terrier,  nor  was  it  received  as  such.  A  terrier  is  returned 
to  the  registry  of  the  bishop  or  the  archdeacon,  which 
is  the  proper  repository,  and  from  whence  it  ought  to 
be  produced ;  and  if  the  document  in  question  had  beeo 
deposited  there,  it  would  not  have  been  necessary  to 
prove  the  signature  of  the  then  incumbent  or  rector. 
But,  as  a  mere  paper  to  which  he  had  afl^ed  his  signature 
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as  rector,  it  was  sufficient  to  prove  such  signaturci  which         1S29. 
was  done^  and  the  instrument  appears  to  have  been  depo-  ^^^^^ 

sited  in  the  parish  chest  in  1619,  which  was  shortly  after  v, 

the  passing  of  the  43rd  o(  Elizabeth^  and  the  modus  on 
which  the  defendant  relied  is  set  out  in  terms.  The  rector, 
who  signed  the  instrument,  was  an  interested  person  during 
the  time  of  his  incumbency,  and  the  receipt  by  him  acknow- 
ledging that  he  had  been  paid  2d.  for  every  titheable  acre 
of  meadow  in  the  higher  side  of  the  parish,  would  be  not 
only  evidence  against  him,  but  against  his  successors  also. 
I  am,  therefore,  of  opinion,  that  this  instrument,  signed  by 
the  then  incumbent  or  rector,  was  properly  received  in 
evidence,  and  his  signature  need  not  have  been  proved,  if 
it  had  been  found  in  the  bishop*s  registry  or  other  proper  re- 
pository ;  and,  as  the  rector  gave  a  receipt  recognising  the 
modug,  it  was  evidence  as  against  his  successors.  The  do- 
cument in  question  was,  therefore,  properly  admitted,  not 
as  a  terrier,  but  on  the  same  principle  as  a  receipt  of  cer- 
tain sums  on  account  of  the  modus. 

Mr.  Justice  Burrough. — My  Lord  Chief  Justice  has  said 
that  he  is  not  dissatisfied  with  the  verdict,  and  I  have  no 
doubt  but  that  all  the  questions  were  fully  left  to  the  Jury; 
and  the  cause  certainly  required  a  great  deal  of  attention 
and  investigation.  I  am  of  opinion  that  the  paper  in  ques- 
tion was  receivable  in  evidence  at  the  time  it  was  offered, 
and  that  it  was  not  rendered  inadmissible  by  the  terrier 
produced  by  the  plaintiff  from  the  bishop's  registry,  or 
by  any  subsequent  evidence.  It  was  clearly  admissible  as 
against  the  rector  who  signed  it,  and  it  was  therefore  re- 
ceivable as  against  his  successors,  as  an  instrument  signed 
by  a  preceding  incumbent  of  the  parish.  Its  being  returned 
to  the  registry  of  the  bishop  would  have  had  no  effect,  or 
given  it  greater  weight,  for  that  is  only  a  proper  repository 
for  terriers  or  other  instruments  of  a  like  nature;  and,  on 
this  being  proved  to  be  a  genuine  paper  or  memorandum, 

VOL.  III.  o  o 
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1829.         and  signed  by  a  former  rector,  it  was  admissible  in  evidence, 
Maddison      ^^^  *^®  purpose  of  shewing  the  existence  of  a  modus  at 
V-  the  time  it  was  made;  and  it  was  not  offered  as  a  terrier, 

but  as  an  admission  made  by  such,  rector. 

With  respect  to  the  objection,  whether  the  close  in  ques- 
tion was  ancient  meadow  or  not,  it  was  a  mere  matter  of 
fact  for  the  Jury.    The  owner  of  land  may,  if  he  pleases, 
change  it  from  pasture  to  arable,  to  deprive  the  parson  of 
his  tithe  of  hay ;  but,  if  he  do  so,  when  the  character  of  the 
land  is  afterwards  changed,  and  it  becomes  meadow  again, 
the  modus  for  hay  attaches,  although  its  operation  might 
have  been  suspended  for  a  time.    So,  with  respect  to  the 
higher  and  lower  divisions  of  the  parish,  it  was  a  mere 
matter  of  fact  for  the  Jury  to  determine  as  to  the  bound* 
ary  between  the  two.    The  parish  rates  were  produced,  to 
shew  that  there  was  such  a  division,  and  evidence  was  gir- 
en  of  it  previously  to  the  reign  of  Elizabeth,  when  poor 
rates  were  first  raised,  and  which  was  proof  of  an  immemo- 
rial usage. 

Mr.  Justice  Gasisleb. — In  actions  of  this  descriptioD, 
there  is  a  natural  tendency  ia  Juries  to  support  a  modus  aa 
against  the  rector  or  vicar,  and  which  ought  not  to  prevail 
Here,  however,  the  defendant  offered  evidence  in  support  of 
the  modus,  by  a  document  proved  to  have  been  signed  bgr 
a  former  rector  of  the  parish  during  his  incumbency ;  and 
although  a  terrier  in  the  bishop's  registry  was  produced 
by  the  plaintiff,  which  was  silent  as  to  the  modus  in  quei" 
tion,  still  my  Lord  Chief  Justice  has  said  that  he  is  not 
dissatisfied  with  the  verdict.  The  issue  between  the  par* 
ties  was  not  confined  to  the  identity  of  a  particular  spot  o£ 
land,  but  the  question  was,  whether  the  modus  in  question 
applied  to  the  higher  side  or  division  of  the  parish.  It 
was  proved  by  several  documents,  as  well  as  by  the  parish 
rates,  that  there  was  such  a  division,  and  that  the  close 
in  question  was  within  it.  Even  the  rates  made  men- 
tion of  the  higher  and  lower  divisions  of  the  pariah.  I  am 
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therefore  of  opinion  that  there  is  no  foundation  to  disturb 
the  verdict,  either  in  law  or  in  fact,  as  all  the  questions 
were  properly  and  fully  left  to  the  Jury  by  my  Lord 
Chief  Justice. 

Rule  refused. 


M  ADDISON 

V. 
NOTTALL. 


Hayllar  v.  Ellis.  Wedmtday, 

Nov,Uth, 

I  HIS  was  an  action  brought  by  the  plaintiff  to  recover  Where  aiimat- 
the  sum  of  20/.,  the  balance  of  120/.,  being  the  price  of  cn"e*bctwecn 
three  cart  geldings,  and  one  mare,  sold  by  the  plaintiff  to  the  plaintiff  and 

the  defendant.  referred  to  an 

By  an  order  of  Lord  Chief  Justice  Tindal,  before  whom  the  defendant 
the  cause  came  on  to  be  tried,  at  the  Sittings  after  the  Sr^g*^^8t 
kst  Term,  all  matters  in  difference  between  the  parties  ^^^  plaintiff; 

'^  which  might  b« 

were,  by  an  order  of  his  Lordship,  referred  to  an  arbitra-  the  subject  of  a 
tor  (a  barrister),  and,  on  the  parties  attending  before  him,  anTthe  wbltra- 
it  was  contended  for  the  defendant,  that  the  plaintiff  had  *?'  ^°"?^  .^1'  . 

'  ^  the  plaintiff  had 

warranted  the  horses  and  mare  to  be  sound,  but  that  they  no  cause  of  ac- 
were  not  so,  as  one  of  them  had  an  epidemic  fever,  of  defendant:— 
which  it  died,  and  that  the  disease  was  communicated  to  ^^d^^assuffi- 
several  other  horses  belonffinff  to  the  defendant,  who  there-  cient;— all  mat- 

°     °  .      .  ters  in  differ- 

fore  claimed  to  recover  from  the  plaintiff  the  value  of  the  ence  between 

horse  that  died,  and  also  certain  expenses  to  which  he  had  ing  b^eiTre-*^ 
been  put  in  curing  his  own  horses,  as  well  as  damages  for  furred. 
die  loss  he  had  sustained  in  consequence  of  sucli  horses 
Ibtttng  unable  to  do  any  work  during  the  time  they  were 
diseased.  The  defendant  insisted,  before  the  arbitrator, 
that  these  claims  were  matters  in  difference,  within  the 
terms  of  the  order  of  reference,  and  on  which  the  arbitra- 
tor had  authority  to  decide.  The  arbitrator  awarded  of 
and  concerning  the  matters  in  difference  between  the  par- 
ties, that  the  plaintiff  had  no  cause  of  action  against  the 
defendant,  and  that  the  plaintiff  should  pay  the  costs  of 
the  reference  and  of  the  award, 

oo2 
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1829.  On  an  affidavit  of  these  facts,  Mr.  Serjeant  Taddy,  on 

the  part  of  the  plaintiff^  now  applied  for  a  rule  nisij  that 
this  award  might  be  set  aside^  as  it  was  not  sufficiently  cer* 
tain  upon  the  face  of  it«  as  the  arbitrator  did  not  appear  to 
have  taken  into  his  consideration,  or  decided  upon,  the 
claim  which  the  defendant  alleged  he  had  on  the  plaintiff 
in  respect  of  the  unsoundness  of  one  of  his  horses  at  the 
time  of  the  warranty;  and  if  the  defendant  were  to  bring  a 
cross  action  against  the  plaintiff  for  a  breach  of  warranty, 
the  award  could  not  be  pleaded  in  bar,  although  all  mat- 
ters in  difference  between  the  pajrties  were  referred  to  the 
arbitrator,  as  he  only  stated  that  the  plaintiff  had  no  cause 
of  action  against  the  defendant. 

By  the  Court. — As,  by  the  terms  of  the  order  of  refer- 
ence, all  matters  in  difference  between  the  parties  were 
referred  to  an  arbitrator,  we  must  assume  that  the  submis^ 
sion  embraced  all  matters  in  difference  in  the  cause;  and 
as  the  arbitrator  has  awarded  of  and  concerning  the  said 
matters  in  difference,  that  the  plaintiff  had  no  cause  of  ac- 
tion against  the  defendant,  his  award  is  sufficiently  compre- 
hensive and  certain.  The  plaintiff  sought  to  recover  the 
sum  of  ^/.,  being  the  balance  of  120L,  for  certain  horses 
sold  by  him  to  the  defendant : — and  as  the  arbitrator  has 
decided  that  he  had  no  cause  of  action  against  the  de- 
fendant, and  directed  him  to  pay  the  costs  of  the  refer- 
ence, it  must  be  inferred  that  the  arbitrator  took  the  claims 
of  both  parties  into  his  consideration,  and  made  his  award 
accordingly. 

Rule  refused. 
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1829. 

ToMLiN  r.  Lawrence.  'Thursday, 

Nov.  12M. 
1  HIS  was  an  action  by  the  plaintifT^  as  indorsee,  against  The  defendant 

the  defendant,  as  acceptor  of  a  bill  of  exchange  for  17/.  IJ^^^^^^f^IP'^^ 
18*.,   drawn  upon   the  defendant   by  one   Thomas  Ah-  change  drawn 
drews,  payable  to  his,  Andrews's,  order,  who  indorsed  it  oftwopartnen 
to  the  plaintiff,  and  which  was  dishonoured  by  the  de-  for  a*drb°  due  *' 
fendant  when  due.  l^^^^:^: 

At   the  trial,  before  Lord   Chief  Justice    TindaL  at  antwasiuwe 
Guildhall^  at  the  Sittings  after  the  last  Term,  it  appeared   the  suit  of  an 
that  the  bill  became  due  on  the  ^Oth  May,  and  that  it  JTefe^^t" 'JlS 
was  taken  up  by  the  plaintiff  on  the  26th,  at  the  request  »o'  *>«  »'*«d  for 

■^      "^  *^  *  the  debt  due 

of  Andrews.     It  also  appeared  that  the  defendant  accept-  from  bim  to  the 

ed  the  bill  for  a  debt  he  owed  Andrews  and  one  Matthews,  {he  bHUf*ex- 

who  were  in  partnership  as  coal  merchants,  and  who  had  '^^^  j"^J^"  ^"* 

supplied  coals  to  the  defendant,  to  the  amount  of  the  bill.  ed. 
The  Jury  found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered,  on 
the  ground  that  a  debt  due  from  the  defendant  to  An- 
drews and  his  partner  jointly,  for  coals  sold  and  dehvered 
by  them  to  the  defendant  in  the  course  of  their  trade, 
formed  no  consideration  for  the  acceptance  given  to  An-- 
drews  alone.  If  they  sued  the  defendant  for  the  coals 
supplied,  the  acceptance  of  the  bill  drawn  by  Andrews 
alone,  would  not  constitute  a  valid  defence  to  the  action, 
and  the  plaintiff,  as  indorsee,  must  be  considered  as  stand* 
ing  in  the  same  situation  as  Andrews,  the  drawer,  as  far 
as  regards  the  defendant  as  acceptor.  If  a  man  be  in- 
debted to  two  persons  jointly,  and  promise  to  pay  one 
only,  an  action  cannot  be  supported  on  such  promise  by 
the  one  alone,  the  promise  being  made  to  both.  In  Co- 
mynis  Digest  (a)  it  is  laid  down,  that  the  consideration 

(a)  Tit.  "Action  upon  the  Case  upon  Aisufnpsit,"  (B.  1, 10,  ]  1). 
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1829.         upon  which  an  assumpsit  shall  be  founded,  must  be  some 
ToMLiH       *^^  ^y  which  the  defendant  derives  a  benefit,   or  the 
V-  plaintiff  sustains  detriment  or  prejudice;   and  here,  no 

benefit  could  accrue  to  the  defendant,  by  giving  his  ac-  . 
ceptance  to  Andrews  alone,  in  payment  for  the  coals,  as  it 
would  afford  him  no  protection,  nor  could  it  be  deemed 
satisfaction  of  the   original   debt  in  an  action  brought 
against  him  by  Andrews  and  Matthews  jointly. 

Lord  Chief  Justice  Tindal. — The  defendant  was  in- 
debted to  Andrews  and  Matthews^  who  were  partners  as 
coal  merchants,  for  coals  delivered  by  them  to  the  de- 
fendant, and  he  accepted  a  bill  of  exchange  drawn  upe- 
on  hira  by  Andrews^  in  satbfaction  of  such  debt.  A 
payment  to  one  of  two  partners  is  a  payment  to  both;  and 
it  is  clear,  that  one  partner  may  release  another: — so,  one 
of  several  partners  may  bind  the  others  by  giving  m  re- 
ceipt for  a  debt  due  to  the  firm.  The  bill  in  questioi 
was  accepted  by  the  defendant,  which  was  drawn 
upon  him  by  Andrews,  and  taken  by  him  in  payment 
for  tlie  coals  delivered  by  him  and  his  partner  Matthews, 
and  they  could  not  sue  the  defendant  for  the  amount  of 
the  coals  until  the  bill  in  question  had  arrived  at  maturity 
and  been  dishonoured.  They,  therefore,  gave  time  to 
the  defendant  for  the  payment  of  the  coals,  by  taking  his 
acceptance  in  lieu  of  money ;  and  as  they  were  entitled  to 
recover  against  him  as  the  acceptor  of  the  bill,  so  is  the 
plaintiff  to  whom  it  was  indorsed  by  Andrews. 

The  rest  of  the  Court  concurring — 

Rule  refused. 
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Perring  and  Another^  Assignees  of  Widger,  a  Bank-      Thursdny, 

rupt,  r.  Tucker.  ^ov.  i2M. 

J  HIS  was  an  action  of  trover  for  the  recovery  of  certain  in  an  action  of 
title  deeds.  ^'""J^'  ^^  ^\!^ 

assignees  of  a 

At  the  trial)  before  Lord  Chief  Justice  Tindal^  at  Guild*  bankrupt,  the 

hUlf  at  the  Sittings  after  the  last  Term,  the  following,  torney  admitted 

among  other  admissions  by  the  defendant's  attorney,  were  {,ad'becn^rfS 

given  in  evidence,  viz.  "  I,  R.   T.,  the  attorney  for  the  declared  bank- 

above-named  defendant,  do  hereby  agree  to  admit,  on  the  that  the  defend- 
trial  of  this  cause,  as  follows: — Firsts  that  a  commission  of  precluded  from^ 

bankrupt  under  the  Great  Seal  of  Great  Britain,  was  du-  objecting  to  any 

*  ^  ^  ^  of  the  proceed- 

ly  issued  against  ^f^/tn  Widger,  bearing  date  the  21st  ings  under  the 
June,  1823,  under  which  he  was  duly  declared  hdJokxM^t,  less  he  bad  given 
and  the  plaintiffs  were  chosen  assignees  of  his  estate  and  °°^**^*  ^  *^"P"'* 
effects;  and  that  the  assignment,  and  bargain  and  sale, 
and  all  the  proceedings  under  the  said  commission,  or  any 
part  thereof,  may  be  read  in  evidence  by  the  plaintiffs  on 
the  trial  of  this  cause,  without  further  proof  than  is  con- 
tained in  the  present  admission."  The  plaintiffs  having 
put  in  the  commission  and  assignment  for  the  purpose  of 
shewing  that  they  had  been  appointed  assignees,  the  de- 
fendant's counsel  called  on  them  to  produce  the  proceed- 
ings under  the  commission,  in  order  to  shew  that  Widger 
had  not  committed  an  act  of  bankruptcy ;  but  his  Lord- 
ship being  of  opinion  that  the  above  admission  by  the  de- 
fendant's attorney  dispensed  with  the  necessity  of  pro- 
ducing the  proceedings,  the  Jury  found  a  verdict  for  the 
plaintiffs. 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  msi  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered,  or 
that  a  new  trial  might  be  had.  He  submitted,  that,  by 
the  terms  of  the  admission,  the  defendant's  attorney  only 
meant  that  no  difficulty  should  be  raised  as  to  the  proof  of 
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1829.         the  proceedings  under  the  commission,  but  that  the  act  of 
Perrino       bankruptcy  was  not  intended  to  be  admitted.     Although 
*•  Widger  might  have  been  duly  declared  a  bankrupt,  there 

might  not  have  been  a  sufficient  act  of  bankruptcy  to 
support  the  commission,  and  all  the  proceedings  under 
it  ought  to  have  been  put  in;  and  the  defendant  had 
a  right  to  raise  an  objection  to  any  irregularity  or  in- 
formality in  the  proceedings.  Although  the  defendant 
could  not  dispute  the  title  of  the  assignees  by  virtue  of  the 
assignment  to  them,  yet  he  had  a  right  to  shew  that  Widg- 
er had  not  committed  an  act  of  bankruptcy,  and  which 
could  only  be  shewn  by  producing  the  depositions  on 
which  the  alleged  act  of  bankruptcy  was  founded. 

Lord  Chief  Justice  Tindal.  —  The  admisi^ions  giv«n 
by  the  defendant's  attorney  at  the  trial  must  be  construed 
according  to  the  meaning  and  fair  understanding  of  the 
parties,  and  by  which  he  admitted  that  fVidger  was  duly 
declared  bankrupt;  and  as  no  notice  was  given  to  dispute 
any  of  the  proceedings  under  the  commission,  I  am  of 
opinion  that  the  admissions  were  conclusive  upon  the  face 
of  them. 

Mr.  Justice  Park. — As  the  defendant's  attorney  ad- 
mitted that  Widger  was  duly  declared  bankrupt,  that 
word  appears  to  me  to  include  matter  of  law  and  of  fact 
If  the  admission  had  been  that  the  party  had  become 
bankrupt  in  due  form  of  law,  the  question  might  have  been 
different. 

Mr.  Jubticc  Gaselee  and  Mr.  Justice  Burrough  con- 
curring— 

Rule  refused. 
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HOULDEN  r.  FaSSON.  Saturday^ 

A  RULE  was  obtained  by  Mr.  Serjeant  Wilder  on  a  for-  j^  ^^^^  affidavit 
mer  day  in  this  Term,  callinfir  on  the  plaintiff  to  shew  cause  beiworn  by  two 
why  the  writ  ot  capias  ad  respondendum^  issued  against  nents,  their 
the  defendant  in  this  cause,  should  not  be  set  aside,  and  JJJrfJ!^"^^^ 
the  bail  bond,  which  had  been  given  by  the  defendant,  i^^- 
delivered  up  to  be  cancelled ;  and  why  the  plaintiff  should 
not  pay  the  defendant  all  the  costs  of  the  proceedings  and 
of  this  application.     The  motion  was  founded  on  an  affida- 
vit, which  stated,  that  the  writ  was  returnable  on  a  day  cer- 
tain, viz.  on  the  3rd  day  oi  November  instant,  instead  of  the 
morrow  o(  All  Souls,  the  first  general  return  day  of  the  Term. 

Mr.  Serjeant  Merewether  now  shewed  cause,  and  took 
a  preliminary  objection  to  the  afiidavit  filed  in  support  of 
the  application,  as  it  appeared  to  have  been  made  by  two 
deponents,  and  their  names  were  not  set  out  in  the  jurat ^ 
which  was  as  follows: — *'  Sworn  by  both  deponents  at  my 
bouse,  &c.  James  Burroughs 

Mr.  Serjeant  Wilde  submitted,  that  this  was  sufficient. 

But  the  Court  referred  to  the  rule  laid  down  by  the  Court 
of  Kings  Bench  (a),  which  requires,  that  upon  every  affi- 
davit sworn  in  Court,  or  before  any  Judge  or  commissioner 
thereof,  and  made  by  two  or  more  deponents,  the  names 
of  the  several  persons  making  such  affidavit  shall  be  writ- 
ten in  the  Jura/. 

On  the  Secondary's  stating  that  the  same  practice  obtain- 
ed in  this  Court,  although  there  was  no  rule  on  the  subject : — 

The  Court  ordered  the  ^rule  to  be  discharged  general- 
ly; but  said,  that  if  a  Uke  omission  occurred  in  future,  the 
party  must  be  subject  to  costs. 

Rule  discharged  without  costs. 

(a)  Mich.  37  Geo.  3.    See  I  Tidd,  9th  edit.  '495. 
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.    Saturday 
Nov,  14M. 

A  new  rule  to 
plead  it  neces- 
sary to  be  given 
by  the  plaintiff 
on  amendmeDt 
of  hiv  declara- 
tion in  the  va- 
cation succeed- 
ing the  Term  in 
which  the  decla- 
ration was  de- 
livered, al- 
though the 
plaintiff  paid 
the  costs  of  the 
amendment. 


Addis  r.  Thomas. 

A  RULE  was  obtained  by  Mr.  Serjeant  RusseU,  on  a 
former  day  in  this  Term^  calling  on  the  plaintiff*  to  shew 
cause  why  the  interlocutory  judgment  which  had  been 
signed  in  this  cause,  and  the  subsequent  proceedings  there- 
on, should  not  be  set  aside  for  irregularity,  with  costs. 
The  motion  was  founded  on  an  affidavit,  which  stated, 
that  the  declaration  was  delivered  on  the  15th  June  last, 
and  that  a  rule  to  plead  within  the  first  four  days  of  the 
last  Trinity  Term  was  duly  entered  and  plea  demand- 
ed; that,  on  the  1st  July,  the  defendant  filed  a  gene- 
ral demurrer  to  the  declaration ;  that,  on  the  37th,  the 
plaintiff  obtained  a  Judge's  summons  to  amend  the  decla- 
ration; and  that,  on  the  attendance  of  the  parties  before 
him  on  the  following  day,  the  amendment  was  granted  on 
payment  of  costs,  which  the  plaintiff  afterwards  paid; 
and,  on  the  SOth  August  following,  the  plaintiff*  signed  in- 
terlocutory judgment  for  want  of  a  plea,  without  having 
given  a  new  rule  to  plead,  which,  it  was  submitted,  he 
ought  to  have  done,  and,  consequently,  that  the  judgmeot 
was  improperly  signed. 


Mr.  SerjeantWilde  now  shewed  cause,  and  insisted,  that  a 
new  rule  to  plead  was  not  necessary,  particularly  as  the  plain- 
tiff*had  paid  the  costs  of  the  amendment;  and  he  referred  to 
Sellons  Practice  (a),  where  it  is  laid  down  generally,  that 
if  a  rule  to  plead  be  entered  the  same  Term  an  amendment 
is  made,  though  before  such  amendment,  it  is  sufficient; 
and  he  cites  2  Salk.  517.  In  TidcCs  Practice,  it  is  said  (ft): 
"  In  the  King's  Bench,  if  the  plaintiff*  amenc2  his  declara- 
tion in  the  same  Term,  the  defendant  shall  have  two  days, 
exclusive  of  the  day  of  amendment,  to  alter  his  first  plea, 
or  plead  denovo;  but  if  the  amendment  be  made  in  a  sub- 


(a)  Vol.  I.  2Dd  edit.  p.  302. 


(b)  Vol.  I.  9th  edit.  469. 
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sequent  Term,  the  defendant  is  entitled  to  a  new  four-day  1829. 
rule  to  plead.  In  the  Common  Pleas,  it  seems,  that  a  new 
four-day  rule  to  plead  is  in  all  cases  necessary  to  be  given 
by  the  plaintiff,  on  amending  his  declaration;**  and  the  caie 
of  Bkint  V.  Morris  (a)  is  referred  to,  where  the  Prothono- 
taries  and  Secondaries,  with  the  exception  of  one,  report- 
ed, that,  upon  amending  declarations,  a  new  four-day  rule 
to  plead  was  necessary;  and  the  other  agreed,  that  the 
defendant  was  entitled  to  four  days'  time  to  plead,  but 
thought  the  plaintiff  need  not  give  a  new  rule.  And,  in 
the  Anonymous  case  referred  to  by  Mr.  Sei^eant  Sellon,  in 
Salkeld,  the  Court  held,  that  when  the  plaintiff  amends 
and  gives  an  imparlance,  there  must  be  a  new  rule  to 
plead,  otherwise  not. 

But  the  Court  referred  to  Todd's  Practice  (6),  where, 
it  is  said,  *'  when  the  declaration  is  amended  in  the 
King's  Bench,  if  a  new  rule  to  plead  be  entered  the 
same  Term  the  amendment  is  made,  though  before  such 
amendment,  it  is  sufficient,  otherwise  a  new  rule  to  plead 
must  be  entered.  And,  in  the  Common  Pleas,  we  have 
seen  (referring  to  page  469)  the  defendant  is  entitled,  in 
all  cases,  on  amending  the  declaration,  to  a  new  four-day 
rule  to  plead.**  Here,  too,  the  summons  to  amend  was 
taken  out,  and  the  declaration  was  amended  in  the  va- 
cation after  the  expiration  of  the  last  Term;  and  Mr. 
Secondary  Griffith  stated  the  practice  to  be,  that  when 
the  declaration  is  amended,  there  must  be  a  new  rule  to 
plead,  whether  the  amendment  be  made  in  the  same  Term 
or  in  the  following  vacation,  and  that  it  is  absolutely  ne- 
cessary in  the  latter  case,  as  the  defendant  is  entitled  to 
an  imparlance. 

Rule  absolute. 

(a)  2  Sir  Wm.  Bla.  7H6.  (6)  Vol  I.  476. 
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Monday,  Phillips  and  Another  v.  Tanner. 

Nov,  16th. 

Where  the  de-  A  RULE  was  obtained  by  Mr.  Serjeant  Wilde  on  the 
t^rSiecxecu-  ^^^^  ^^X  ^^  ^^'^  term,  calling  on  the  plaintiffs  to  shew 
tionof  a  writof  cause  why  a  writ  o(  fieri  facias ,  which  had  been  issued 

fieri  fadaSt  the 

Court  would  not  against  the  defendant  in  this  cause,  should  not  be  set  aside 
amended  by  in-  for  irregularity,  and  that  the  money  levied  thereunder  by 
J^»*^*'^  the  Sheriff  should  be  paid  to  Mr.  John  Gale,  administra- 
the  interests  of    tor  with  the  will  of  the  defendant  annexed,  together  with 

the  personal  re- 
presentative       the  costs  of  this  application.     The  motion  was  founded  on 

S*b y  siKh  i^"  *"  affidavit,  which  stated  that  the  writ  of  venire  and  trial 
sertion.  were  in  London^  and  that  the  writ  o{  fieri  facias  was  di- 

rected to  the  Sheriff  of  Middlesex,  and  executed  by  him 
in  that  county,  and  that  the  defendant  died  shortly  afler  its 
execution. 

Mr.  Serjeant  Taddy,  on  the  same  day,  obtained  a  rule 
on  the  part  of  the  plaintiffs,  that  the  above  writ  of  fieri  fih 
das  might  be  amended,  by  inserting  the  testatum  clause,  on 
an  affidavit  which  stated  that  the  action  was  brought 
against  the  defendant  as  the  acceptor  of  a  bill  of  exchange; 
that  the  cause  was  tried  at  Guildhall,  at  the  Sittings  af- 
ter the  last  Hilary  Term;  that  no  defence  was  offeredi 
and  a  verdict  was  entered  for  the  plaintiffs ;  and  that  judg- 
ment was  signed  on  the  14th  May  last,  but  that  execution 
was  not  issued  until  the  /^4th  June  following.  That  the  ve- 
nue  having  been  laid  in  London,  and  the  defendant  re- 
siding in  Middlesex,  a  writ  oi  fieri  facias  was  issued  into 
Z/onrfo»  returnable  on  the  morrow  of  the  Holy  Trinity,  and 
likewise  a  writ  of  fieri  facias  into  the  county  of  MidcUc' 
sex,  returnable  in  fifteen  days  of  the  Holy  Trinity ^  on 
which  the  levy  was  made ;  but  that,  by  a  clerical  error,  the 
last-mentioned  writ  of  fieri  facias  was  not  made  a  testth 
turn  writ  at  the  time.  That,  on  the  4th  instant,  the  fol- 
lowing letter  was  sent  by  the  plaintiffs*  attorney  to  tb^  de- 
fendant's attornies: 
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"  Gentlemen, — Herewith  I  send  you  notice  of  motion  for         1829. 
leave  to  amend  the  writ  of  Jieri  facias  issued  into  Middle^ 
seXy  and  which  I  hope  will  supersede  the  necessity  of  the 
motion  of  which  you  have  given  notice. — The  costs,  if  any, 
or  so  far  as  they  are  incurred,  I  will  pay  you." 

The  learned  Serjeant,  in  support  of  the  amendment, 
relied  on  the  case  of  Meyer  v.  Ring  (a),  where  a  fieri 
facias  was  sued  out  into  a  diiferent  county  from  that  in 
which  the  venue  was  laid,  and  the  party  suing  it  out  after- 
wards took  out  a  fieri  facias  unto  the  proper  county,  and 
got  a  return  of  nulla  bona  in  order  to  warrant  the  fieri  fo" 
eias  which  first  issued ;  the  Court  permitted  the  first  writ 
to  be  amended  by  inserting  the  return  of  nuUa  bona  and 
the  testatum  clause,  although  the  second  writ  was  returna- 
ble several  days  before  the  judgment  was  signed.  It 
does  not  appear  there,  whether  the  amendment  was  grant- 
ed on  payment  of  costs,  but  here,  as  the  plaintiffs*  attorney 
offered  to  pay  the  costs  incurred  up  to  the  time  of  the  motion 
for  setting  aside  the  writ,  the  amendment  ought  to  be  al- 
lowed without  costs. 

Mr.  Serjeant  Wilde  now  shewed  cause,  and  submitted, 
that  this  case  was  altogether  distinguishable  from  that  of 
Meyer  y.  Ring,  as  here  the  application  to  set  aside  the  writ 
oifierifacias  was  made  by  the  administrator  of  the  deceas- 
ed defendant,  and  the  Court  will  not  allow  process  to  be 
amended,  when  the  rights  of  third  parties  have  intervened, 
or  maybe  affected  thereby;  for,  in  InmanY.Huish{b)',  a, 
testatum  capias  having  been  made  returnable  on  adaycer- 
tian,  instead  of  a  general  return  day,  was  held  to  be  irre- 
gular, and  the  Court  refused  to  amend  it,  as  it  would  af- 
fect the  bail.  That  case  was  decided  after  that  of  Reu^ 
bely.  Preston  (c),  where  the  Court  of  King's  Bench  quash- 

(a)  I  Hen.  BL  541.        (6)  2  New  Rep.  133.        (c)  5  East,  291. 


Phillips 


Taicnkh. 
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\S29.         ed  a  writ  fov  irregularity,  for  an  informal  returai  although 
the  day  of  return  was  equally  certain  as  in  the  coimnon 
V.  form : — and  in  the  late  case  of  Johmson  v.  Dobell  (a),  where 

the  defendant,  having  been  arrested  on  a  capias ,  returnable 
on  a  day  certain,  instead  of  on  a  general  return  day,  and 
given  a  bail-bond  to  the  Sheriff: — the  Court  refused  to 
allow  the  writ  to  be  amended,  unless  the  plaintiff  Would 
consent  to  discharge  the  bail  on  the  defendant's  entering 
a  coimnon  appearance.     But  the  case  of  Hunt  v.  Ptu- 
man  {b)  is  precisely  in  point,  where  the  Court  refused  to 
allow  the  plaintiff  to  amend  a  Jieri/acias,  when  the  de- 
fendant had  become  bankrupt  before  sale  of  the  goods 
taken  under  it: — and,  on  the  case  of  Paris  v.  Wilkinson{€) 
being  there  cited,  to  shew,  that,  as  a  bankruptcy  had  inter- 
vened, the  Court  would  not  permit  the  amendment,  and 
that,  by  setting  aside  the  writ,  the  property  would  vest, 
where  it  ought,  in  the  assignees,  Lord  Ellenboraugh  said: 
**  In  Paris  v.  fFiUcinson^  the  Court  would  not  give  the  plaintiff 
leave  to  amend,  to  the  prejudice  of  the  rights  of  third  per- 
sons, and  I  am  not  aware  of  any  case  in  which  they  bave 
so  done.     We  are  very  unwilling  at  all  times  to  interfieTe 
with  the  rights  of  parties  which  have  accrued  by  bank- 
ruptcy.    In  this  case,  not  only  the  recital,  but  the  manda- 
tory part  of  the  writ,  must  be  amended.     Had  the  appH* 
cation  been  made  earlier,  we  might  have  been  inclined  to 
listen  to  it;  but,  without  some  authority  to  warrant  it,  1 
think  it  would  be  going  too  far  in  this  stage  of  the  case, 
to  allow  the  amendment.'*    And  Mr.  Justice  Dampief 
said — '*  The  plaintiff's  own  mistake  makes  it  necessary  ftff 
him  to  come  to  the  fevour  of  the  Court,  which  might  hsf^ 
been  extended  to  him,  if  the  rights  of  third  persons  hsd 
not  intervened."     So,  here,  as  the  defendant  died  after  tbe 
issuing  of  the  writ,  and  before  the  application  to  amend 

(a)  1  Moore  &  Payne,  28.  (6)  4  Mau.  &  Selw.  329. 

(c)  8  Term  Rep.  153. 
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and  the  party  applying  to  set  it  aside  is  the  personcd  re-        1929. 
presentative  of  the  deceased,  the  Court  will  not  aUow  the 
amendment,  as  it  will  have  the  efiect  of  prejudicing  his  v, 

rights  with  regard  to  the  estate  of  the  deceased,  against 
whom  a  defective  writ  was  sued  out  and  executed. 

Mr.  Serjeant  Taddy  submitted,  that  an  administrator 
with  the  will  annexed  must  be  taken  to  stand  precisely  in 
the  same  situation  as  the  deceased  himself,  and  that  the 
property  of  the  latter  would  not  be  changed  or  vest  in  third 
parties,  as  in  the  case  of  assignees  of  a  bankrupt.  Besides, 
the  writ  in  this  case  had  been  executed,  and  the  fruits 
of  the  levy  paid  over  to  the  Sheriff,  to  which  the  plain- 
tiff was  clearly  entitled,  and  his  rights  ought  not  to  be 
prejudiced..  The  case  of  bail  is  altogether  distinguishable, 
84  they  are  entitled  to  be  relieved  when  their  principal  is 
fixedy.  or  surrenders  himself  in  their  discharge. 

L«rd  Chief  Justice  Tindal. — I  am  of  opinion  that  this 
case  fidls  within  the  exceptions  to  the  ordinary  cases  where 
the!  Courts  allow  a  writ  to  be  amended  by  the  introduction 
of  a  testatum  clause.  Such  amendments  have  been  allow* 
ed  where  the  rights  of  third  parties  have  not  intervened, 
but  the  distinction  taken  by  my  brother  Wilde  seems  to 
be  founded  on  principle.  Here,  it  appears  that  the  de- 
fiendant  died  after  the  writ  oi  fieri  facias  was  executed 
and  before  the  appUcation  was  made  to  set  it  aside.  We 
cannot  know  what  steps  the  administrator  may  have  since 
taken,  he  may  have  suffered  judgment  to  be  taken  de  bo^ 
MS  iestatoris,  for  the  benefit  of  some  of  the  creditors  of 
the  deceased.  The  rights  of  the  original  parties  were 
dianged  by  the  death  of  the  defendant,  against  whom  the 
mit  was  originally  issued,  and  the  rights  of  a  third  person 
intervened.  I  am,  therefore,  of  opinion,  that  the  rule  for 
the  amendment  of  the  writ  ought  to  be  discharged ;  and  that 
for  setting  it  aside  must  be  made  absolute,  on  the  admini- 
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Phillips 

V. 

Tanner. 


strator's  undertaking  to  bring  no  action  against  the  plaintiff 
or  the  Sheriff  who  has  levied  under  the  writ. 

The  rest  of  the  Court  concurring^  the  rule  to  amend  the  , 
writ  was  discharged ;  and  that  for  setting  it  aside  was,  on 
the  above  terms,  made — 

Absolute. 


Monday^ 
Nov.  16M. 

An  affidavit  of 
debt  made  by 
the  plaintiffi 
stated  that  the 
defendant  was 
indebted  to 
him  in  the 
sum  of  225/.  up- 
on a  bill  of  ex- 
change) drawn 
by  M.J.D, 
upon,  and  ac- 
cepted by,  the 
defendant,  and 
indorsed  by  /. 
M,  D.  to  the 
plaintiff*,  and 
due  at  a  day 
then  past: — 
Held  sufficient, 
although  it  did 
not  state  that 
the  bill  was  pay- 
able to  /.  3/.  Z)., 
or  hit  order,  be- 
cause if  the 
plaintiff  had 
no  interest  in 
the  bill,  perjury 
might  be  as- 
signed on  the 
affidavit 


Hughes  r.  Brett,  Clerk. 

j1  he  defendant  was  arrested  and  held  to  bail  on  the 
following  affidavit  of  debt: — 

"  Martin  Hughes;'  (the  plaintiff),  "  of  &c.,  mablh 
oath  and  saith,  that  the  Rev.  Joseph  Breti^^  (the  defend- 
ant), "  is  justly  and  truly  indebted  to  this  deponent  in  the 
sum  of  2251,  upon  and  by  virtue  of  a  bill  of  exchange^ 
drawn  by  one  M,  J.  J.  Donton,  upon,  and  accepted  by 
the  said  Joseph  Brett^  (the  defendant),  and  indorsed  by 
the  said  M,  J.  J.  Donton  to  the  deponent,  (the  plaintilF), 
and  due  at  a  day  now  passed.*' 

Mr.  Serjeant  Jones,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  the  bail-bond  which  had  beat 
given  by  the  defendant  on  his  arrest  in  this  action,  might 
be  cancelled,  and  that  he  might  be  discharged  <hi  ente^ 
ing  a  common  appearance,  on  the  ground  that  the  abofe 
affidavit  was  insufficient,  as  it  did  not  disclose  the  diarac- 
ter  in  which  the  plaintiff  was  entitled  to  sue,  nor  did  it 
state  that  the  bill  was  payable  to  the  order  of  IkndKmt 
by  whom  it  was  indorsed  to  the  plaintiff;  and  unless  tlMNe 
words  were  introduced,  he,  Donton,  could  not  negotiate  tilt 
bill. 


Mr.  Serjeant  Wilde  now  shewed  cause,  and  anbaitted 
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that  the  affidavit  was  sufficient^  as  it  stated — First,  that  1829. 
the  defendant  was  indebted  to  the  plaintiff; — Secondly, 
the  character  in  which  he  was  indebted,  namely,  as  the  ac- 
ceptor of  a  bill  of  exchange; — Thirdly,  that  the  bill  was 
drawn  and  unpaid; — and  Lastly,  that  it  was  indorsed  by 
Danton,  the  drawer,  to  the  plaintiff,  who  therefore  claimed 
to  recover  its  amount  in  his  character  as  indorsee.  The 
learned  Serjeant  relied  on  the  case  of  Bradshaw  v.  Sad- 
dington  (a),  where  an  affidavit,  stating  that  the  defendant 
was  justly  indebted  to  the  plaintiff  in  a  certain  sum,  upon 
and  by  yirtue  of  a  bill  of  exchange  drawn  by  the  defendant, 
and  long  since  due  and  unpaid,  was  held  to  be  sufficient, 
without  stating  in  what  character  the  bill  was  due  to  the 
plaintiff,  viz*  whether  as  payee  or  indorsee.  The  autho* 
Jlity  of  that  case  was  recognized  and  its  principle  acted 
•Up<M9  by  this  Court  in  the  late  case  of  Bennett  v.  DaW" 
4pm  (jb),  where  the  same  objection  was  raised  as  in  this 
CAfbe.  namely,  that  the  affidavit  did  not  state  in  what  cha- 
racter the  plaintiff  claimed: — and  Lord  Chief  Justice  JB^«^ 
there  said,—*'  That  the  true  principle  was  laid  down  in 
jBfodsfiaw  v.  Saddington,  viz.  that  if  the  plaintiff  had  no 
interest  in  the  bill  on  which  he  could  sue  the  defendant, 
he  would  be  guilty  of  perjury.'*  Here,  the  plaintiff  has 
aworn  that  the  bill  was  indorsed  to  him  by  Donton  the 
drawer^  and  that  it  was  due  at  a  day  then  past :— and  in 
Betmett  v.  Dawson,  Mr.  Justice  Park  said — "  I  have  al- 
ways  understood  an  affidavit  to  hold  to  bail  on  a  bill  of 
eixhange  to  be  sufficient,  although  it  do  not  state  in  what 
character  the  plaintiff  sues;  and  the  plaintiff  has  sworn 
that  the  defendaut  is  indebted  to  him  in  the  sum  of  20/.| 
lent  on  a  bill,  of  exchange,  accepted  by  the  defendant, 
which  is  over-due  and  unpaid.  That  appears  to  me  to  be 
jpffdcnt*"  That  case  must  govern  the  present,  and  there 
is  consequently  no  ground  for  this  application. 

(a)  2Mmt  IH*  (^)  1  Moore  &  Payne,  594 1  S.C.A  Bing.  609. 

VOL.  III.  P  P 


fi68  CASKS  IN  MICHAELMAS  TERM, 

1829.  Mr.  Serjeant  JoneSy  in  support  of  hb.  mle* — ^The  afli- 

HuoHBs       da^it  in  this  case  is  insufficient,  both  on  authority  and  oh 
V-  principle,  for  it  is  not  enough  for  the  plaintiff  to  swear 

that  the  defendant  is  indebted  to  him,  without  shewing 
the  character  in  which  he  sued,  or  at  least  that  he  had  an- 
thority  to  sue.    The  bill  was,  in  all  probability,  payable 
to  Donion,  or  his  order.    In  Cathrow  v.  Hagger  (a),  aa 
affidavit,  stating  that  the  defendant  was  indebted  to  the 
plaintiff,  for  goods  sold  and  delivered,  without  saying  iy 
the  plaintiff  to  the  defendant,  was  held  to  be  insuflbuent: 
and  this  Court  decided  the  same  point  in  Fenion  Vk 
ElUs  (6),  and  would  not  allow  a  supplemental  affidavit  to 
be  made.    The  case  of  Bradshaw  v.  Saddhgton  doe»MC 
appear  to  have  been  determined  upon  mature  considom- 
tion;   and  Bennett  v.  Dawson  is  altogether  diitinguariH 
able  from  the  present,  as  there  enough  was  staled  on  the 
affidavit  to  shew  that  the  defendant  was  indebted  to  tke 
plaintiff;  for  it  was  alleged,  that  the  former  was  indebted 
to  the  latter  in  the  sum  of  20/.,  lent  and  advanced  en^a 
bill  of  exchange  for  87/.,  drawn  by  one  Straeey,  upoOi 
and  accepted  by  the  defendant,  and  which  was  over-due 
and  unpaid.     There,  it  sufficiently  appeared,  that  Ae 
sum  of  ^/.  was  advanced  by  the  plaintiff  on  the  bill,  which 
loan  of  itself  constituted  a  debt.    So,  in  Bradshaw  v.  Sad' 
dington^  the  Court  said,  ''that  the  affidavit  sufficiently  in- 
dicated the  ground  on  which  the  plaintiff  bad  holden  Ae 
defendant  to  bail;  that  it  was  upon  a  bill  of  exchange 
drawn  by  the  defendant,  on  which  he  was  justly  indeU^ 
ed  to  the  plaintiff;  and  that  it  was  not  necessary  for  the 
plaintiff  to  specify  in  what  particular  character,  whether 
as  payee  or  indorsee,  he  claimed;  for,  if  he  had  no  intemt 
in  the  bill  on  which  he  could  sue  the  defendant,  he  woM 
be  guilty  of  perjury,  and  would  be  liable  to  an  action  for 
maliciously  holding  the  defendant  to  bail.'*     But  that  is 

{a)  8  East,  106.  (6)  6  Taunt.  192. 
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not  the  true  principle,  and  a  person  ought  not  to  be  1829. 
deprived  of  his  liberty,  unless  the  plaintiff  shew  ex* 
pressly  the  character  in  which  he  sues,  for  a  defend- 
ant might  be  indebted  to  a  plaintiff,  and  yet  the  latter 
might  not  be  entitled  to  hold  him  to  bail,  viz.  as  in  the 
case  of  an  equitable  debt,  or  where  he  seeks  to  recover 
uncertain  or  unliquidated  damages.  The  case  o{Balbi  v. 
Bailey{a)  was  decided  in  this  Court  nearly  ten  years  after 
that  of  Bradshaw  v.  Saddington^  where  it  was  held,  that 
an  affidavit,  stating  that  the  defendant  was  indebted  to 
the  plaintiff  on  certain  promissory  notCiS  of  the  defend- 
ant|  without  stating  how  the  plaintiff  became  entitled  to 
recover  upon  them,  was  defective;  and,  according  to  the 
report  of  that  case  in  Marshall,  Lord  Chief  Justice  Gibbs 
said — *'It  is  usual  to  state  the  connection  between  the 
]daiiitiff  and  the  other  parties  to  the  note,  in  order  to 
shew  bow  the  plaintiff  became  entitled,  and  that,  in  the 
caae  before  the  Court,  the  plaintiff  might  claim  either  as 
payee  or  indorsee."  That  case  was  not  adverted  to  in 
BetmeU  v.  Dawson,  and  here  it  does  not  appear  that 
DatUoH  had  any  authority  to  indorse  the  bill  to  the  plain- 
tiff, as  it  is  not  stated  in  the  affidavit  that  the  bill  was 
payable  to  the  drawer  or  his  order. 

Iiord  Chief  Justice  Tindal. — I  am  of  opinion  that  this 
affidavit  is  sufficient.  The  plaintiff  has  deposed  that  the 
defendant  is  justly  indebted  to  him  in  the  sum  of  225L, 
upon  and  by  virtue  of  a  bill  of  exchange,  drawn  by  one 
DoiUan,  upon,  and  accepted  by  the  defendant,  and  in- 
dorsed by  Dontan  to  the  plaintiff,  and  which  was  due  at  a 
day  then  past.  The  only  objection  raised  to  this  affida- 
vit is,  that  it  does  not  appear  that  the  bill  was  drawn  pay- 
able to  ike  order  of  Donton,  the  drawer;  but  the  defend- 
ant is  charged  as  the  acceptor,  and  is  primarily  Uable  to 

(a)  6  Taunt.  26;  S.  C.  1  Marsh.  424. 
Pp2 
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*^^^      the  holder,  who  is  entitled  to  sue  as  such,  although  the 
hill  were  made  payable  to  the  drawer  ouly,  and  not  to 
him  or  kis  order;  I  therefore  think,   that  enough  ap* 
pears  upon  the  face  of  this  affidavit,  to  shew  that  the 
plaintiff  is  entitled  to  sue  the  defendant ;  as  it  is  stated* 
that  the  bill  was  indorsed  by  the  drawer  to  the  plaintiff; 
and  if  it  were  not,  perjury  might  be  assigned.     But  it  ap- 
pears to  me,  that  this  case  must  be  governed  by  that 
of  Bennett  v.  Dawson,  in   which  this  Court   came   to  a 
right  conclusion,  and  where  Lord  Chief  Justice  Bc^ 
said — *'  The  numerous  cases  on  thb  point  are  of  a  most 
conflicting  nature,  and  we  must,  therefore,  have  recourse 
to  common  sense.     The  true  principle  was  laid  down  in 
Bradthaw  v«  Saddington^  vim.  that,  if  the  plaintiff  had  no 
interest  in  the  bill  on  which  he  could  sue  the  defendant,  be 
would  be  guilty  of  perjury."    That  principle  ought  not  |0| 
be  impugned  by  mere  subtle  distinctions.     If  the. Court 
can  see,  on  the  face  of  an  affidavit  to  hold  to  bail,  that  a 
sufficient  debt  exists,  and  is  due  from  the  defendant  .to 
the  plaintiff,  and  that  the  defendant  cannot  be  arrested 
a  second  time  for  the  same  cause  of  action,  such  an  affi- 
davit is  sufficient,  both  in  reason  and  on  principle;  and  if 
perjury  can  be  assigned  to  the  party  making  it,  it  is  all 
that  the  Court  can  require.   Now,  in  this  case,  the  plaintiff 
has  sworn  that  the  defendant  is  indebted  to  him  as  the  ac- 
ceptor of  a  bill  of  exchange,  which  was  indorsed  to  him, 
(the  plaintiff),  by  the  drawer,  and  which  is  due  and  un- 
paid*    Enough,  therefore,  appears  on  the  face  of  this 
affidavit,  to  support  an  indictment  for  perjury  against  the 
plaintiff,  if  he  has  not  a  sufficient  interest  in  the  bill  to 
entitle  him  to  sue  the  defendant: — this  case,  therefore* 
must  be  governed  by  the  principle  laid  down  in  Bennett  t. 
DawMony  which  appears  to  me  to  have  been  founded  oo  a 
true  foundation,  and  to  which  we  ought  to  adhere. 

Mr.  Justice  Park.—  It  was  truly  said  by  Lord  Chief  Jus- 
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tiee  Besif  in  Bennett  y.  Dawson^  that  the  numerous  cases  1829. 
on  this  point  were  of  a  conflicting  nature.  They  are  still 
more  so  with  respect  to  affidavits  to  hold  to  bail  for  goods 
sold  and  delivered,  but  I  am  not  now  inclined  to  recede 
from  the  opinion  I  expressed  in  Bennett  v.  Dawson^  The 
cases  on  this  point  were  there  brought  before  the  Court  by 
my  brother  Lawes,  and  my  brother  Wilder  and  we  endea- 
voured to  get  at  a  sound  principle.  The  case  of  Machu 
t,  Fra8er{a),  was  pressed  upon  us,  and  although  what 
Iras  there  said  by  Lord  Chief  Justice  Gibbs,  viz.  "  That 
every  word  of  the  affidavit  might  be  true^  and  yet  that  the 
plaintifT  might  not  be  entitled  to  arrest  the  defendant  ;'* 
yet  the  affidavit  only  stated,  that  the  defendant  was  in- 
dl^bted  to  the  plaintiff  on  two  bills  of  exchange,  the  one 
dl^awn  by  the  defendant  upon,  and  accepted  by,  one  John 
^ThoffiUsSy  and  the  other  drawn  by  the  plaintiff  upon,  and 
accepted  by,  the  defendant.  There  it  did  not  appear 
in  what  character  the  plaintiff  sued;  and  we  thought,  in 
Bennett  V.  Datcsan,  that  the  case  of  Bradahaw  v.  Scul- 
^ngton  had  established  a  true  principle,  namely,  that  if 
tti^  party  arresting  had  no  interest  in  the  bill,  he  was 
liable  to  be  indicted  for  perjury;  and  here,  as  the  plain- 
"tiff  has  sworn  that  the  defendant  is  indebted  to  him  in  a 
certain  sum,  as  the  acceptor  of  a  bill  of  exchange,  drawn 
upon  him  by  one  Donton,  and  indorsed  by  the  latter  to 
t&e  plaintiff,  and  which  was  due  and  unpaid,  I  think  it 
k  sufficient;  and,  it  is  most  desirable  that  affidavits  to 
hold  a  party  to  bail  should  be  founded  on  an  uniform  and 
isettled  principle. 

Mr.  Justice  Burrouou. — I  am  clearly  of  opinion  that  this 
affidavit  is  sufficient,  and  if  the  whole  of  it  had  been  read 
when  the  motion  was  made,  I  think  we  should  have  re- 
la)  7  Taunt.  171 ;  S.  C.  2  Marsh.  483. 
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1829.  fused  the  application;  for  it  is  expressly  sworn*  that  the 
defendant  was  indebted  to  the  plaintiffi  as  the  acceptor 
of  a  hill  df  exchange,  drawn  upon  the  defendant  by  Danion^ 
by  whom  it  was  indorsed  to  the  plaintiff.  He,  therefbret 
sued  in  his  character  of  indorsee ;  and  he  has  also  ex- 
pressly sworn  that  the  bill  still  remained  due  and  un- 
paid. 

Mr.  Justice  Gaselee. — If  the  affidavit  to  hold  to  bail 
had  been  read  at  the  time  the  motion  was  made,  I  am  not 
prepared  to  say  that  we  ought  not  to  have  granted  the 
rule,  as  I  still  entertain  very  considerable  doubts  whedier 
the  affidavit  is  sufficient;  and,  but  for  the  late  case  of 
Bennett  v.  Dawson,  I  should  be  strongly  inclined  to  think 
that  it  is  not.    The  application  for  the  defendant's  dis- 
charge on  filing  common  bail,  was  first  made  to  me  at 
chambers,  and  I  then  thought  he  was  entitled  to  it,  not 
only  upon  principle,  but  upon  authority,  by  analogy  to  the 
case  of  goods  sold  and  delivered,  where  an  affidavit,  merely 
stating  that  the  defendant  is  indebted  to  the  plaintiff  for 
goods  sold  and  delivered,  without  saying  by  the  plaintiff 
to  the  defendant,  has  been  held  to  be  insufficient.    It  is 
conformable  to  common  sense,  that  the  goods  must  be  de- 
livered by  the  party  claiming  to  the  party  sought  to  be 
charged ;  and  I  thought  that  that  rule  applied  to  the  case  of  a 
bill  of  exchange,  and  therefore,  that  it  was  necessary  for  the 
plaintiff  to  shew  in  what  character  he  was  entitled  to  sue 
the  defendant,  as  well  as  the  character  in  which  the  latter 
was  sued.     But  I  am  not  prepared  to  say^  that  the  case  of 
Bennett  v.  Dawson  is  so  precisely  in  point  as  to  govern 
the  present,  as  there  the  plaintiff  stated  that  the  defend- 
ant was  indebted  to  him  in  a  certain  sum  leni  and  ad- 
vanced on  a  bill  of  exchange,  drawn  by  one  Stracey  upcm, 
and  accepted  by,  the  defendant,  and  then  over-due  and 
unpaid.    It  therefore  appeared  that  the  sum  was  lent  and 
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advanced  by  the  plaintiff  on  the  bill;  but,  as  we  there  de- 
cided on  the  principle  established  in  Bradshaw  v.  Sad* 
dingtan,  I  think  we  ought  not  now  to  recede  from  it,  and 
I  should  be  extremely  happy  to  see  affidavits  of  debt  so 
framed  as  to  be  unassailable  by  mere  technical  objections, 
or  nice  and  subtle  distinctions*  If  there  be  several  inter- 
mediate indorsements  between  the  drawer  or  original 
indorser  and  the  ultimate  indorsee  or  holder,  it  cannot 
be  necessary  to  set  them  all  out,  or  trace  them  down  re- 
gularly on  the  face  of  the  affidavit,  although  it  may  be 
prudent  to  do  so  in  the  declaration;  and  I  have  never 
seen  an  affidavit  so  framed.  But  here,  as  it  is  stated  that 
the  defendant  is  indebted  to  the  plaintiff  as  the  acceptor  of 
a  bill  drawn  upon  him  by  Donton,  by  whom  it  was  in- 
dorsed to  the  plaintiff,  and  that  it  was  due  at  a  day  then 
past,  it  appears  to  me  to  be  sufficient,  without  stating  that 
die  bill  was  payable  to  Dontan,  or  his  order. 

Rule  discharged. 


1829. 


Harorave  v.  Smee,  the  Elder.  Nw!i^th. 

R  HIS  was  an  action  ottMsumpsii.    The  declaration  con-  The  defendant 
tained  two  special  counts  upon  the  guarantie  hereinafter  ^V^^J  P/"'"' 
mentioned.     Counts  for  goods  bargained  and  sold  to  the  ing  giiamntie, 
defendant,  and  delivered  to  John  and  Edward  Augustus  dol^ereby  agree 
Smee;  and  a  count  upon  an  account  stated  between  the  *°  K«>*™nty  the 

*^  payment  oi 

plaintiff  and  the  defendant.     The  defendant  pleaded  the  goida,  tobe 

*^  *^  dehyered  in  um- 

general  issue.  brellas  and  pa- 

The  cause  was  tried  before  Lord  Chief  Justice  Tindal,  ^j^g.,  accor^ng 
at  the  adjourned  Sittings  in  London,  after  the  last  Trinity  ^^^^^^^^ 
Term,  when  a  verdict  was  found  for  the  plaintiff  for  200/.,  with  you,  in  the 

sum  of  200^" 
The  custom  of 
.trading  between  the  plaintiflr  and  J,  and  E.  S.  was,  to  make  up  monthly  accounts  of  goods  de- 
livered, and  for  /.  and  E.  S,  to  give  acceptances  for  the  amount  of  each  monthly  account: — Held, 
to  be  a  continuing  guarantie. 
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\ff29*        subject  to  the  opinion  of  the  Court  upon  the  following 

On  the  dth  June^  iSSS,  the  defendant  signed  the  fol- 
lowing guarantie : 

"No.  10,   Tunbridge  Place,  Bridge  Road,  Lambeth, 
5th  June,  1828. 

"  Mr.  John  Hargrave, 

"  Sir — I  do  hereby  agree  to  guaranty  the  payment  of 
goods,  to  be  delivered  in  umbrellas  and  parasols  to  JMn 
and  Edward  Augustus  Smee,  of  No.  S8,  Milk  Street,  Ckeap* 
side,  London,  according  to  the  custom  qf  their  trading  unth 
you,  in  the  sum  of  two  hundred  pounds.  I  am.  Sir,  your 
most  humble  servant — 

J.  Smee."" 

The  custom  of  trading  between  the  plwitiffand  Messrs. 
John  and  Edufard  Augustus  Smee,  wha  were  sona  of  die 
defendant,  was,  to  make  up  monthly  accounts  of  the  goods 
delivered  bet\i'een  the  20th  day  of  each  month,  and  the 
SOth  day  of  the  next  succeeding  month,  and,  upon  such 
making  up,  and  adjusting  the  amount,  acceptances  of  tba 
said  Messrs.  John  and  Edward  Augustus  Smee,  were  given 
for  the  amount  of  each  monthly  account,  payable  at  three 
months*  date. 

The  plaintiff  had  sold  and  delivered  to  Johm  and  Ed' 
trarcf  Augustus  Smee,  since  the  5th  June,  1838,  and  previ- 
ously to  the  commencement  of  this  action,  umbrellas 
and  parasols,  according  to  the  custom  of  their  tradipg 
>vith  the  plaintiff,  amoimting  altogether  to  the  sum  of 
oMl.  Ss.  id. 

The  said  John  and  Edward  Augustus  Smee,  had,  siiioe 
the  sale  and  delivery  of  the  said  lunbrellas  and  paraaeh 
to  them,  paid  the  plaintiff  various  sums  of  money  gb  ac- 
count of  the  said  umbrellas  and  parasols,  so  sold  and  de- 
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liveredj  axnountingy  altogether,  to  276/.  Is.  5d.  (that  is  to         1829. 

say)— 

£    s.     d. 

For  the  amount  of  umbrellas  and  parasols, 
sold  and  delivered  -on  and  from  the  5th 
June,  1 828,  to  the  ^th  of  the  same  month  -      3118    3 

Do.  From  the  SOth  June,  to  SOth  July  fol- 
lowing        24  10  11 

Do.  From  the  20th  July,  to  20th  August  fol- 
lowing       59  12    3 

Do,  On  account  of  umbrellas  and  parasols 
sold  and  delivered  from  20th  August,  to 
20th  September. 160    0    0 


276     1     5 


There  now  remains  due  from  the  said  John  and  Edward 
Augustus  Smee  to  the  plaintiff,  on  the  balance  of  the  said 
account  for  umbrellas  and  parasols  so  sold  and  delivered 
tince  the  17  th  September,  1828,  the  sum  of  200/.  and  up- 
wards. The  credit  and  time  for  the  payment  of  the  price 
of  the  said  goods,  according  to  the  said  custom  of  trading 
between  the  plaintiff  and  the  said  John  and  Edward 
Augustus  Smee  had  elapsed,  at  and  before  the  time  of 
the  commencement  of  this  action,  and  the  said  John  and 
Edward  Augustus  Smee  had,  before  the  commencement 
of  this  suit,  been  applied  to  by  the  plaintiff,  for  the  ba- 
lance BO  remaining  due  to  the  plaintiff,  and  had  not  paid 
the  same,  whereof  the  defendant  had  notice  before  this 
action  was  brought,  and  was  requested  by  the  plaintiff  to 
pay  him  the  said  sum  of  200/.  upon  his  said  guarantie. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  guarantie  was  a  continuing  guarantie  or  not,  and 
if  the  Court  should  be  of  opinion  that  it  was  a  continuing 
guarantie,  the  verdict  was  to  be  entered  for  the  plaintiff. 
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1829.        as  aforesaid ;  but  if  the  Court  should  be  of  a  contrary  opiii- 
ion,  then  a  nonsuit  was  to  be  entered. 

The  cas^  now  came  on  for  argument — 

Mr.  Seijeant  Wilde,  for  the  plaintiff. — ^The  only  ques- 
tion is,  whether  the  guarantie  given  by  the  defendant  is  a 
continuing  guarantie?   That  will  depend  upon  the  inten- 
tion of  the  parties,  to  be  collected  from  the  instrument  it> 
self,  which,  on  the  face  of  it,  imports  that  it  was  meant  to 
be  a  continuing  guarantie.     The  defendant  agreed  to  gua- 
ranty the  pajrment  of  goods  of  a  certain  description  to  be 
delivered  to  his  two  sons,  according  to  the  custom  of  their 
trading  with  the  plaintiff,  in  the  sum  of  200/.    Now,  goods 
to  be  delivered  according  to  the  custom  of  their  trading, 
must  mean,  goods  to  be  delivered  from  time  to  time,  and  ii 
not  to  be  confined  to  one  transaction^  or  the  delivery  of  the 
first  parcel  to  the  amount  of  900L    If  the  Conrt  fedaay 
doubt  as  to  the  construction  of  the  guarantie»  it  must  be 
taken  most  strongly  against  the  party  giving  it;  and,  as  the 
agreement  was  drawn  up  between  parties  in  trade,  it  mut 
be  construed  liberally;  and,  as  it  is  found  as  a  fact  in  tk 
case^  that  the  custom  of  trading  between  the  plaintiff  and 
the  defendant's  sons  was,  to  make  up  monthly  account^ 
and  for  the  latter  to  give  their  acceptances  for  the  amonit 
of  each  monthly  account,  it  not  only  shews  the  previoDi 
mode  of  dealing,  but  that  the  parties  contemplated  tint 
it  should  be  continued  on  the  same  terms;  and  if  the  sua 
of  200/.  had  not  been  inserted  in  the  guarantie,  the 
defendant  would  have  been  liable  to  the  plaintiff  to  a 
unlimited  amount,  for  goods  supplied  by  him  aocofdiDf 
to  the  previous  course  of  dealing  between  him  and  the 
defendant's  sons.     In  Mason  v.  Pritchard  (a),  the  de- 
fendant gave  a  guarantie  to  the  plaintiff,  for  any  goods 

(o)  12  East,  22/. 
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he  haih  or  may  supply  my  (the  defendant's)  brother,  W.  1829. 
P.  with,  to  the  amount  of  100/.;  and  it  was  held  to  be  a 
continuing  or  standing  guarantie  to  the  extent  of  100/., 
which  might  at  any  time  become  due  for  goods  supplied 
until  the  credit  was  recalled ;  and  the  Court  said,  that ''  the 
words  of  the  guarantie  were  to  be  taken  as  strongly  against 
the  party  giving  it,  as  the  sense  of  them  would  admit  of." 
The  guarantie  in  that  case  is  nearly  similar  in  terms  to 
the  present,  and  the  principle  there  laid  down  is  clear- 
ly applicable;  particularly  as  here  reference  was  made  to 
the  previous  mode  of  dealing  or  trading  between  the  par- 
ties. In  3ferle  v.  Wells  (a),  the  defendant,  in  a  letter  ad- 
dressed to  the  plaintiffs,  said — '*  I  consider  myself  bound 
to  yon  for  any  debt  my  brother  may  contract  for  his  busi- 
ness as  a  jeweller,  not  exceeding  100/.,  after  this  date; 
and  Lord  EUenborough  said — ''  I  think  the  defendant  was 
answerable  for  any  debt  not  exceeding  100/.,  which  the 
defendant's  brother  might  from  time  to  time  contract  with 
the  plaintifis  in  the  way  of  his  business.  The  guarantie 
b  not  confined  to  one  instance,  but  applies  to  debts  suc- 
cessively renewed.  If  a  party  means  to  be  surety  only  for 
m  single  dealing,  he  should  take  care  to  say  so.  By  such 
an  instrument  as  this,  a  continuing  suretyship  is  created 
to  the  specified  amount."  It  is  true,  that  in  Melville  v. 
Hayden{h),  where  the  defendant  engaged  to  guaranty  the 
payment  of  A.  M.  to  the  extent  of  60/.,  at  quarterly  ac- 
count, bill  two  months,  for  goods  to  be  purchased  by  him 
^  JVilUam  and  David  Melville  (the  plaintiffs);  the  Court 
held,  that  it  was  not  a  continuing  guarantie: — yet  there, 
the  guarantie  was  merely  for  goods  io  be  purchased,  and 
there  was  no  mention  of  any  custom  of  trading,  or  previous 
course  of  dealing  between  the  parties ;  and  Mr.  Justice 
Bayley  said — ''A  party  who  takes  a  guarantie  of  this 
sort,  should  carefully  provide  that  there  are  words  in 
It  expressive  of  its  being  a  guarantie  for  goods  to  be 

{a)  2  Gamp.  413.  (6)  3  Bani.  &  Aid.  693. 
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18291  furnished  from  time  to  time."  Although,  in  Evam  r. 
fFhyle,  Lord  Chief  Justice  Best  said  (a) — "  A  guarantiie, 
as  against  a  surety,  must  receive  a  strict  construction,  and 
ought  to  be  so  framed  as  to  embrace,  in  letter  and  in  sjpiritj 
the  nature  of  the  dealing  or  transaction  intended  to  be 
guaranteed,  so  as  to  make  the  surety  answerable  for  the 
default  of  the  original  debtor,"  yet  that  is  contrary  to  all 
the  previous  decisions,  as  the  Courts  have  invariably  sudi 
that  commercial  instruments,  drawn  up  by  persons  in  trad^ 
must  receive  a  Hberal  and  large  construction. 

Mr.  Serjeant  SpanJde^  contra. — The  principle  appEca* 
ble  to  cases  of  this  description,  was  laid  down  by  Lord 
Chief  Justice  De  Grey  in  Wright  v.  Russell  {b),  vix.  Aat 
a  surety  shall  not  be  bound  beyond  the  scope  of  his  en- 
gagement, as  understood  at  the  time  he  entered  into  ft." 
and  in  PearsaU  v.  Summersett^  Sir  James  Mansfield  nsaAi 
— **  A  guarantie  is  not  to  be  held  liable  beyond  the  tt* 
press  terms  of  his  contract :  and  in  the  case  of  the  Wardoii 
of  Saint  Saviour's  Southwark  v.  Bostock,  which  was  an  ac- 
tion against  the  sureties  on  an  indemnity  bond,  thatleanh 
ed  Judge  said  (c) — '*  I  cannot  distinguish  this  case  from 
those  in  which  it  has  been  decided,  that  a  surety  is  not  to 
be  charged  beyond  the  express  words  of  the  bond  into 
which  he  has  entered."    Here,  the  guarantie  is  not  a  con- 
tinuing guarantie  upon  the  face  of  it ;  so  far  from  it,  it  wodd 
be  satisfied  by  the  delivery  of,  and  payment  for,  one  parcel 
of  goods  to  the  extent  of  200/.    The  words,  **  accordmg  to 
the  custom  of  their  trading,"  do  not  necessarily  denote  dvt 
there  had  been  any  pre-existing  course  of  dealing  between 
the  parties.     They  might  equally  be  applied  to  a  tradiiig 
in  future.  Although  it  is  found  as  a  fact  in  the  case,  that  tbe 
custom  was  to  make  up  monthly  accounts,  yet  the  words 
in  the  guarantie  are  ambiguous,  and  may  be  taken  to  ap- 


(a)  3  Moore  &  Payne,  136.  (r)  4  Taunt.  600. 

(6)  2  Sir  W.  Bl.  935.  {d)  2  New.  Rep.  179. 
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ply  to  goods  to  be  delivered  to  the  amount  of  200L,  and  if  1829. 
goods  to  that  amount  were  delivered  at  any.  one  time,  and 
paid  for  by  the  defendant's  sons,  the  guarantie  would  be 
satisfied.  The  case  of  Melville  v.  Hayden  cannot  be  dis- 
tinguished from  the  present,  where  the  defendant  engaged 
to  guaranty  the  payment  of  Mr.  Moulden  to  the  extent  of 
60£  at  quarterly  account,  bill  two  months,  for  goods  to  be 
purchased  by  him  of  the  plaintiffs;  and,  it  was  held  not  to 
be  a  continuing  guarantie,  and  that  it  was  applicable  only 
to  the  first  quarterly  payment  after  it  was  given,  and  did 
not  extend  to  such  goods  as  might  be  purchased  by  the 
party  guaranteed  from  time  to  time  of  the  plaintiffs.  Here, 
therefore,  it  does  not  follow,  that  even  if  there  had  been 
a  previous  dealing,  the  guarantie  would  be  a  continuing  or 
standing  engagement.  In  Mason  v.  Pritchard,  the  words 
were,  **  for  anj/  goods  he  hath  or  may  supply,"  so  that  the 
guarantie  was  applicable  to  any  goods  furnished  at  any 
time,  whatever  intervening  payments  might  have  been 
made.  Bo,  in  Merle  v.  Wills,  the  defendant  bound  him- 
self for  any  debt  his  brother  might  contract.  In  Sansom 
▼•  Bell  (a),  the  condition  of  an  indemnity  bond  was,  that, 
if  the  principal  should  pay  the  plaintiffs  all  such  sums  as 
he  should  thereafter  owe,  on  account  of  their  being  under 
acceptances  for  him,  or  on  any  other  account  thereafter  to 
subsist  between  them,  which  Lord  Ellenborough  held  to 
extend  the  guarantie  without  any  limitation  of  time,  or  re- 
fltriction  as  to  the  nature  of  the  transaction.  In  Bastoto  v. 
Bennett  (&),  the  defendant  undertook  to  be  answerable  to 
the  extent  of  300/.,  for  any  goods  supplied  by  the  plain- 
tiff to  jF.  and  B.,  provided  they  should  neglect  to  pay  him 
in  due  time;  and  Lord  Ellenborough  said — "  Without  the 
word  any,  it  might  perhaps  have  been  confined  to  one  deal- 
ing to  the  amount  of  300/."    The  introduction  of  the  word 

(a)  2  Camp.  39.  (6)  3  Camp.  220. 
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1829.        *'  any/*  therefore,  has  been  held  to  enlarge  the  operation 
of  a  guarantiee   and  extend  it  to  goods  delivered  from 
time  to  time.     Here,  however,  the  word  goods  is  only  in* 
troduced,  and  the  guarantie  might  have  been  satisfied  by 
the  delivery  and  payment  for  one  parcel  to  the  amount  of 
200/.    In  Kirby  v.  The  Duke  of  Marlborough  (a),  a  bond 
entered  into  by  A.  and  B.  to  the  plaintiffs,  to  enable  A. 
to  carry  on  his  trade,  was  conditioned  for  the  payment  to 
the  plaintiff  of  all  such  sum  or  sums  of  money,  not  ex*r 
ceeding  3000/.,  which  should,  or  might,  at  any  time  or 
times  thereafter^  be  advanced  and  lent  by  the  plaintifll 
to  A.f  or  paid  to  his  use  by  his  order  and  direction; 
and  it  was  held  not  to  be  a  continuing  guarantie  to  the 
extent  of  3000/.,  for  advances  made  at  any  time,  but  only 
a  guarantie  for  advances  once  made  to  the  extant  of 
3000/. ;  and  Lord  EUenborough  said—''  This  is  a  bond 
given  by  the  surety  as  an  indemnity  for  advsiioes  to  a 
definite  amount;  and,  when  an  advance  was  made  to  tiial 
amount,  the  guarantie  became  yintc^tf^  qfficio,  and  waanol 
a  continuing  guarantie."    The  words  used  in  that  caieaie 
far  stronger  than  in  the  present,  as  they  extended  to  sami 
to  be  advanced  at  any  time  or  times  thereafter ;  whilst  here, 
the  defendant  only  undertook  to  be  answerable  for  goods  to 
be  delivered  to  the  extent  of  2001.  The  guarantie,  theit- 
fore,  might  be  satisfied  by  one  delivery  of  goods  and  pay- 
ment to  that  amount*    The  defendant,  as  surety,  can  oei 
ly  be  bound  by  express  words;  and  those  of  ''accord* 
ing  to  the  custom  of  their  trading,**  are  equivocal  and  mm 
biguous,  and  may  refer  to  a  future  course  of  dealing;  and, 
as  was  said  by  Mr.  Justice  Best,  in  MelvUle  r.  Haydoh 
— "  It  ought  to  appear  unequivocally  that  it  was  die  m-. 
tention  of  the  defendant  to  guaranty  MotdderCs  paymeati 
for  goods  to  be  furnished  from  time  to  time;**  and  si 

(a)  2  Mau.  &  Selw.  18. 
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the  Court  Uiere  held  that  it  was  not  a  continuing  guar-         1329. 
antie. 

Mr.  Serjeant  Wilde,  in  reply. — The  general  rule  appli- 
cable to  all  cases  of  this  nature  iS|  that  the  intention  of 
the  parties  must  prevail,  and  which  intent  is  to  be  collect- 
ed from  the  terms  of  the  instrument  at  the  time  it  was 
given.  Here,  it  must  be  inferred  by  the  words,  '^aC' 
cording  to  the  custom  of  their  trading/'  that  they  were 
meant  to  have  reference  to  an  antecedent  course  of 
dealing,  by  which  the  future  trading  between  the  par- 
tiea  was  to  be  controlled,  and  a  continuance  of  such 
dealing!  was  contemplated.  In  Kirby  v.  The  Duke 
of  Marlborougkf  the  condition  of  the  bond  recited, 
tfiat  the  party  for  whose  benefit  it  was  given  had  oc- 
taaion  for  divers  sums  of  money  not  exceeding  in  the 
whole  SOOOJLi  to  enable  him  to  carry  on  his  trade,  to  which 
extent  akme  the  surety  was  to  be  Uable ;  for,  as  Lord  El^ 
knb&rmigk  observed,  it  is  the  same  as  if  the  surety  had 
expressed  that  the  bankers  might  lend  to  the  amount  of 
8000/.  /  and,  when  an  advance  was  made  to  that  amount, 
the  guarantie  hecsane  functus  officio.  Here,  however,  the 
goarantie  refers  to  a  custom  of  trading  between  the  par- 
ties, and  it  is  found  as  a  fact  in  the  case,  that  such  cus* 
torn  was,  to  make  up  monthly  accounts,  and  for  the  de- 
fisndant's  sons  to  give  their  acceptances  for  the  amount  of 
eaeh  monthly  account.  The  plaintiff,  therefore,  is  entitled 
to  have  a  verdict  entered  for  him. 

Lord  Chief  Justice  Tindal. — The  only  question  in  this 
case  is,  what  is  the  fair  import  to  be  collected  from  the 
language  of  the  guarantie  upon  which  the  action  is  found- 
ed? It  must  be  recollected,  that  it  contains  the  words  of 
the  party  sought  to  be  charged,  and  who  is  the  defendant 
in  the  suit.  I  think  there  is  no  sound  reason  to  lay  down 
a  different  rule  with  regard  to  the  construction  of  a  gua- 
rantie, than  that  which  the  Courts  put  upon  any  other 
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(829.        written  instrument.  Now,  with  respect  to  a  written  instni- 
mentj  the  general  rule  is,  that  if  the  party  who  gives  it, 
leaves  it  in  ambiguous  and  uncertain  terms  by  the  expres- 
sions which  he  has  used  or  adopted,  the  consequence  must 
fall  upon  himself.      Looking,  then,  at  the  terms  of  this 
guarantie,  and  the  consideration  for  which  it  was  ^ven,  it 
appears  that  two  persons  were  previously  in  the  course  of 
dealing  or  trading  with  the  plaintijflT,  who  supplied  them 
with  a  particular  commodity,  and  that  the  defendant 
agreed  to  guaranty  the  payment  of  goods  of  a  certain  de- 
scription, to  be  delivered  to  those  two  persons  according 
to  the  custom  of  their  trading  with  the  plaintiff,  to  the  ex- 
tent  of  200/.    Now,  I  cannot  but  infer,  that  the  custom  of 
trading  must  have  reference  to  a  preceding  course  of  deal- 
ing between  those  two  persons  and  the  plaintiff,  and  that 
inference  is  fortified  by  the  statement  in  the  case  immedi- 
ately  following  the  guarantie,  that  the  custom  of  trading 
between  the  parties  teas  to  make  up  monihly  accomUt  oi 
goods  delivered  between  the  20th  day  of  each  month 
the  20th  day  of  the  next  succeeding  month.     This,  there^ 
fore,  shews  the  nature  of  the  custom  of  the  trading  or  co' 
of  dealing  which  had  been  previously  carried  on 
the  plaintiff  and  the  parties  on  whose  behalf  ihe  guarantie 
was  given ;  and  the  evident  intention  was,  that  such  course 
of  dealing  should  continue.     The  object,  as  well  as  tbe 
words  of  the  guarantie,  appear  to  me  to  have  reference 
to  something  continuing  or  prospective;  and  if  they  wen 
to  be  restrained,  or  receive  the  limited  construction  whieb 
has  been  contended  for,  the  parties  for  whom  tbe  d^ 
fendant  became  responsible  would  not  have  the  benefit  in- 
tended to  be  conferred  upon  them ;  for,  if  goods  to  tk 
amount  of  200/.  were  delivered  at  any  one  time  preYioMi- 
ly  to  the  expiration  of  the  first  month,  if  it  were  not  tabn 
to  be  a  continuing  guarantie,  the  liability  of  the  defend- 
ant would  cease  altogether;  and  the  parties  for  whose 
benefit  the  guarantie  was  intended  would  not  derive  tb^ 
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advantage  which  was  anticipated  from  the  defendant's  re-  1829. 
maitiing  liable  to  the  plaintiff  for  200/.  for  goods  to  be 
delivered  to  them  by  the  plaintiff,  according  to  the  custom 
of  their  trading  with  him.  So,  if  2001.  worth  of  goods 
bad  been  delivered  to  them  by  the  plaintiff  at  any  one 
time,  if  it  were  not  a  continuing  guarantie,  the  defendant's 
liability  would  have  been  at  an  end  on  the  twentieth  day  of 
ibe  month  next  succeeding  such  day  of  delivery.  There  is 
ho  course  of  dealing  stated  on  the  face  of  the  case  to  which 
the  delivery  of  goods  can  be  taken  to  be  referable  to  Ae 
fint  delivery  only :  and,  in  order  to  give  iiill  effect  to  the 
lAlole  of  the  guarantie,  it  must  be  taken  to  extend  to  the 
deHveiry  of  all  goods  of  a  particular  description,  according 
tb  the  course  of  trade  between  the  party  supplying  and 
liie' parties  guarantied;  and  the  defendant  must  be  deemed 
BaMe  for  such  goods  to  the  amount  of  200/.,  on  the  ac- 
Miint  going  on  from  month  to  month ;  and  it  appears  that 
articles  to  more  than  the  amount  of  200/.  have  been  sup- 
Ked  by  the  plaintiff,  and  that  more  than  that  sum  now  re- 
mains due  to  him  from  the  parties  for  whom  the  defend- 
ant undertook  to  be  responsible.  I  am,  therefore,  of 
Ofrfnion  that  the  plaintiff  is  entitled  to  recover.  It  is  dif- 
ficult to  reconcile  all  the  cases  on  this  subject,  but  in  princi- 
ple they  approximate  very  closely  to  each  other.  That  of 
Bkkrille  V.  Heydeny  which  has  been  so  much  relied  on  for 
the  defendant,  appears  to  me  to  be  distinguishable;  as 
bere,  the  predominant  intention  of  the  parties  was,  that 
the  credit  of  the  two  persons  guarantied  should  be  kept 
up  with  the  plaintiff  according  to  the  former  established 
course  of  dealing  or  custom  of  trading  with  him;  and,  as 
the  words  of  a  guarantie  must  be  taken  most  strongly 
against' the  party  making  it,  I  am  of  opinion  that  the 
phnntiff  19  entitled  to  j  udgment. 

Mr.  Justice  Park. — It  has  been  conceded  in  the  argu- 
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1829.        ment  at  the  bar,  that  every  case  of  this  descriptioki  miisk 
depend  upon  its  own  peculiar  circumstances,  and  that,  in  the 
V.  construction  of  a  guarantie,  the  Court  must  be  governed 

^^^        by  the  apparent  intention  of  the  parties  at  the  time  it  was 
given,     A  decision  in  one  case,  therefore,  cannot  assist  m 
in  another,  except  for  the   purpose  of  adverting  to  s 
principle  which  may  be. incidentally  laid  down;  and  the 
general,  if  not  the  only  question  is,  whether  an  instm- 
ment  of  this  description  should  receive  a    strict  con- 
stii^ction?  I  have  always  understood  the  rule  to  be,  that 
a  guarantie  must  be  taken  most  strongly  against  the 
party  who  gives  it;  and  the  opinion  of  one  Judge  ouglit 
not    to  prevail  against  those   of  others;    I,   therefof«i 
cannot  agree  with  the  words  reported   to  have  &Ue& 
from  the  late  Lord  Chief  Justice  Best,  in  the  case  of 
Evans  v.  Whyle,  viz.  that  ''  guaranties  ought  to  receive 
a  strict  construction ^  and  that  they  should  be  so  drawn  op 
as  to  embrace  in  terms  the  dealing  intended  to  be  gotf- 
antied."    That  is  directly  contrary  to  what  fell  from  the 
Court  in  the  case  of  Mason  v.  Pritchard  (a);  there,  the 
defendant  engaged  to  guaranty  the  plaintiff  for  any  goodi 
he  hath  or  may  supply  the  defendant's  brother  with,  to 
the  amount  of  100/.;  and  Mr.  Baron  Wood,  who  tried  the 
cause,  held  it  to  be  a  continuing  contract  to  guaranty}  to 
the  extent  of  100^,  goods  which  might,  at  any  tiBie,  be 
furnished  to  the  defendant's  brother  till  notice  to  put  an 
end  to  it;  and  the  Court  afterwards  adopted  theopinioo 
of  that  learned  Judge,  and  said,  that ''  the  trords  were  to 
be  taken  as  strongly  against  the  party  giving  the  guarantie 
as  the  sense  of  them  would  admit  of;"  and  I  think  that  tbit 
is  the  true  principle,  and  that  it  ought  to  be  supported. 
In  this  case,  it  appears  to  me,  that  tny  Lord  Chief  Jmtte 
has  laid  down  the  rule  correctly,  and  put  a  true  oontXra^ 
tion  on  the  guarantie  as  to  the  meaning  of  the  parties,  with 

(«)  12  East,  227. 
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respect  to  the  delivery  of  goods  according  to  the  custom  1829. 
of  their  trading,  and  which  was  this,  that  tlie  dealings 
between  them  should  be  continued  on  the  same  terms 
as  they  were  before  the  guarantie  was  given : — and  if  the 
liabiUty  of  the  defendant  for  the  sum  of  SOOL  was  only  to 
apply  to  one  parcel  of  goods  delivered  at  one  and  the 
same  time,  the  guarantie  might  have  been  put  an  end  to 
at  once;  but  it  appears  to  me  to  have  been  the  evident  in- 
tention of  the  parties  that  the  guarantie  should  be'^a  conti- 
tauing  guarantie,  and  apply  to  goods  to  be  delivered  from 
time  to  time.  This,  too,  seems  to  be  manifest  from  the 
relative  situations  of  the  parties.  The  defendant  under- 
took to  guaranty  the  payment  of  goods  of  a  particular  de- 
acription,  to  be  delivered  by  the  plaintiff  to  his,  the  de- 
fendant's, two  sons,  according  to  the  custom  of  their  trad- 
ing with  the  plaintiff,  to  the  extent  of  200/.  The  defend- 
ant, therefore,  did  not  mean  to  confine  himself  to  the  first 
two  hundred  pounds*  worth  of  goods  supplied ;  but  the 
intention  of  the  parties  was,  that  it  should  be  a  subsisting 
t)r  continuing  guarantie  to  the  extent  of  200/.  for  goods 
which  might,  at  any  time,  be  furnished  by  the  plaintiff  to 
tiie  defendant's  sons,  until  he  should  give  the  plaintiff  no- 
tice to  determine  or  put  an  end  to  it,  or  to  recal  the  cre- 
dit, which,  by  the  guarantie,  the  plaintiff  was  induced  to 
j^e  to  the  defendant's  sons. 

Mr.  Justice  Burrouoh. — I  hope  the  period  is  not  far 
iSistant  when  we  shall  be  able  to  decide  a  question  of  this 
i^ature  upon  principle,  without  being  shackled  by  previous 
8ecisions;  but  the  general  rule  to  be  collected  from  all 
Che  cases  on  this  subject  is,  that  a  guarantie  must  be 
construed  according  to  the  intention  of  the  parties,  and 
nqost  strongly  against  the  person  making  it.  Here,  the 
parties  did  not  mean  that  the  credit  to  be  given  by  the 
t>laintiff  to  the  defendant's  sons  should  be  limited  to  the 
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1829.         amount  of  SOOL  on  the  delivery  of  one  parcel  of  goodq^ 
but  that  it  should  be  a  continuing  guarantie  for  the  pay- 
ment of  goods  delivered  according  to  the  custom  of  their 
trading  with  the  plaintiff;  and  it  is  found  as  a  fact  in  the 
case,  that  the  custom,  at  the  time  of  the  guarantie,  was  to 
make  up  monthly  accounts  of  the  goods  delivered  betweep 
the  ^th  day  of  each  month,  and  the  20th  day  of  the  next 
succeeding  month.    It  therefore  appears  to  me  to  be  clear 
that  the  guarantie  was  not  meant  to  be  confined  to  the 
first  or  single  item  of  the  account,  but  was  to  continue 
from  month  to  month ;  and  that,  if  goods  were  deKvered  to 
the  amount  of  200/.,  according  to  the  course  of  dealing 
between  the  parties,  the  defendant  was  to  be  still  liable 
that  is,  that  he  should  be  responsible  to  the  plaintiff  for 
goods  furnished  to  the  defendant's  sons  to  the  amount  ol 
2001.,  so  long  as  he  should  continue  to  supply  them  ac- 
cording to  the  custom  of  the  previous  trading  or  course  of 
dealing  between  them.    Although  commercial  instrumenti 
of  this  nature  ought,  on  principle,  to  receive  a  liberal  con- 
struction; yet,  the  intent  of  the  parties  is  the  principal 
thing  to  be  looked  at,  and  which  may  be  here  collected  bj 
the  Court  from  the  terms  of  the  guarantie,  and  the  custom 
of  trading  as  stated  in  the  case. 

Mr.  Justice  Gaselee. — I  own  I  feel  considerable  doubts 
on  this  point,  and  have  great  difficulty  in  coinciding  iritb 
the  opinion  which  the  Court  has  expressed.  Although  I 
think  that  the  guarantie  was  not  meant  to  be  confined  to 
one  delivery  of  goods,  but  that  the  defendant  should  be 
responsible  to  the  plaintiff  to  the  amount  of  200/.  for 
goods  delivered  in  various  quantities  and  at  divers  times; 
yet  the  great  difficulty  I  feel  is,  to  distinguish  this  case 
from  that  of  Melville  v.  Hayden,  where  the  defendant  en- 
gaged to  guaranty  the  payment  of -4.  M.  to  the  extent 
of  60/.,  at  quarterly  account,  bill  two  months,  for  goods  to 


IN  THE  TENTH  YEAlt  OF  GEO.  IT. 

be  purchased  by  him  of  the  plaintiifs,  and  the  Court  held 
that  this  was  not  a  continuing  guarantie.  So,  here,  the 
custom  of  trading  between  the  plaintiff  and  the  defend- 
ant's sons,  was  to  make  up  monthly  accounts  of  the  goods 
delivered ;  and,  on  making  up  and  adjusting  the  accounts, 
acceptances  of  the  sons  were  given  for  the  amount  of  each 
monthly  account^  payable  at  three  months'  date.  The  three 
first  items  of  the  account  for  goods  delivered  after  the  guar- 
antie was  given^  is  stated  to  be  for  the  amount  of  goods  sold 
from  the  SOth  day  of  one  month  to  the  20th  day  of  the  suc- 
ceeding month ;  and^  by  the  last  item^  it  appears  that  cer- 
tain goods  were  sold  and  delivered  three  months  after  the 
guarantie  was  given.  Although,  however,  I  entertain 
considerable  doubts  on  the  question,  as  I  cannot  well  dis- 
tinguish this  case  from  that  of  Melville  v.  Haj/den,  yet  I 
do  not  feel  so  strong  an  opinion  as  to  induce  me  to  dissent 
entirely  from  those  expressed  by  the  Court. 
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Judgment  for  the  plaintiff. 


ClIARRINGTON  V,  LaING. 


Tuesday, 

Nov.  ink. 


By  a  cognovit t  entered  into  and  signed  by  the  defend-  in  an  «ctk»  on 
ant,  and  dated  on  the  15th  December,  1828,  after  reciting  ^^l^,^ 
that  the  action  in  respect  of  which  it  was  given,  was  brou£cht  ^®'  *>reiking  up 

1    n      ^  '       n  m  *  highwiy,  the 

by  the  plaintiff  against  the  defendant,  m  Easter  Term,  defendant  gave 
1828,  to  recover  damages  for  the  breaking  up  and  ob-  co^JS^"ufron- 
structing  of  a  certain  road-way  or  right  of  passage  to  J^'o^oi^hh"^ 
which  the  plaintiff  claimed  to  be  entitled,  of  the  width  of  defeaunce;  that 

no  execution 
should  issue,  if 
the  defendant,  within  a  limited  period,  should  reinstate  the  road  according  to  cenain  stipulations 
eontained  in  a  plan,  and  to  the  satisfaction  of  a  surveyor.  The  road  not  being  completely  rein- 
stated  within  the  time  prescribed,  the  plaintiff  sued  out  execution,  and  levied  the  200^  and  costs: 
—'Held,  that  the  sum  of  200^  was  in  the  nature  of  a  penalty,  and  not  of  liquidated  damages;  and 
the  Court  referred  it  to  the  Prothonotary  to  ascertain  what  damages  the  phdntiff  had  actually  aus- 
tained,  and  what  sum  he  was  entitled  to  recover  from  the  defendant  by  his  neglecting  to  reinstate 
the  road. 


Laisio. 
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1829.         thirty  feet,  and  situate,  &c. :— arid  that,  to  the  putting  an 

^  "    "     "      end  to  all  controversy  between  the  parties,  it  had  been 
Chaerikotoh  ''  ^       ^ 

V,  agreed  upon  between  them,  that,  instead  of  reinstating  the 

said  road-way  or  passage  in  its  original  width  of  thirty 
feet,  the  defendant  should  reinstate  and  make  good  thK 
same  of  the  width  of  twenty-four  feet  only. 

In  order  to  carry  the  said  arrangement  or  agreement 
into  effect,  the  defendant  did  consent  to  withdraw  the 
plea  pleaded  by  him  in  the  action,  and  did  thereby  C(m« 
fess  the  action,  and  that  the  plaintiff  had  sustained  dam- 
age to  the  amount  of  200/.  besides  his  costs,  charges,  and 
expenses  incurred  in  relation  to  the  injury  comphiined  of| 
as  well  before  as  since  the  action  brought,  and  which  costi, 
charges,  and  expenses  were  to  be  forthwith  paid  by  the  de* 
fendant. 

But  it  was,  nevertheless,  thereby  expressly  declared  and 
agreed  between  the  said  parties,  chat  if  the  defendant  di4 
forthwith  pay  to  the  plaintiff  his  costs,  charges,  and  ex- 
penses as  aforesaid,  and  should  and  did  within  the  space 
of  four  calendar  months  from  the  date  of  the  cognovit,  r^ 
instate  and  for  ever  leave  open  and  unobstructed  the  said 
road-way  or  passage  thereinbefore  mentioned,  of  the  width 
of  twenty-four  feet,  the  said  road  to  be  made  good  by  the 
defendant,  and  to  be  completed  within  the  said  space  of 
four  calendar  months  from  the  date  of  the  cognovit ,  and  to 
the  satisfaction  of  Mr.  George  Smith,  surveyor,  agreeably  to 
a  plan  agreed  upon  and  signed  by  the  parties,  and  by  which 
various  stipulations  and  regulations  were  to  be  complied  wiA 
by  the  defendant,  and  by  which  it  was  stipulated,  (amoif 
other  things),  that  the  defendant  should  take  down  and  I^ 
build  a  wall,  and  lay  open  and  reinstate  as  a  road  so  much 
of  a  lawn  or  shrubbery  which  the  defendant  had  planted,  as 
should  suffice  to  restore  the  road-way  to  the  stipulated  width 
of  twenty-four  feet  throughout:  and  it  was  thereby  agreedi 
that  the  defendant,  from  time  to  time,  and  at  all  times,  du- 
ly and  properly  fulfilling  all  and  every  the  articles,  agre^ 
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Cu^BaiNOTON 


menu,  and  stipulations  aforesaid,  no  judgment  should  be         182S|. 
entered  up,  nor  execution  thereon  issued,  for  the  damages^ 
cpsts^  charges,  and  expenses  as  aforesaid,  or  any  part  v. 

hereof; — But,  in  case  default  should  at  any  time  be  m^de 
in  performance  of  any  one  or  more  of  the  said  several  ar- 
ticles and  stipulations  thereinbefore  contained,  on  the  paf  t 
of  the  defendant,  the  plaintiff  was  to  be  at  full  Uberty 
forthwith  to  enter  up  judgment  for  the  said  damages,  costa^ 
charges,  and  expenses,  and  to  issue  thereon  one  or  more 
^rit  or  writs  of  execution  on  the  said  judgment  for  the 
said  damages,  costs,  charges  and  expenses,  or  so  much 
thereof  as  might  then  remain  unpaid,  together  with  the 
costs  and  charges  of  the  judgment  and  execution,  sheriff's 
poundage,  officer's  fees,  and  all  other  expenses  incidental 
thereto.  The  defendant  also  undertook  not  to  bring  any 
writ  of  errori  or  do  any  other  matter  or  thing  to  prevent 
the  plaintiff  from  signing  judgipent  and  suing  out  execu- 
tion thereon. 

The  road  not  having  been  reinstated  to  the  satis- 
fin^tion  of  Smith,  the  surveyor,  within  the  time  specified 
iq  the  cognovit ,  viz.  on  the  15th  April,  1829,  the  plaintiff 
caused  ju()gQ)ent  to  be  entered  up,  and,  on  the  2nd  oiMay 
following,  sued  out  a  writ  of  fieri  facias,  directing  the 
Sheriff  to  levy  203/.  Is.  6d.,  besides  poundage,  &c.,  and 
the  levy  was  made  accordingly. 

Mr.  Seijeant  Jones,  on  an  affidavit  of  these  facts,  on  a 
former  d^y  iq  this  Term,  obtained  a  rule  calling  on  the 
jilaintiff  to  shew  cause  why  he  should  not  pay  to  the  de- 
fendant the  amount  of  the  damages  levied  in  this  cause,  and 
why  it  should  not  be  referred  to  the  Prothonotary  to  see 
whether  the  judgment  and  execution  ought  to  stand,  and, 
if  ^,  for  what  amount? — The  learned  Serjeant  also  produc- 
ed affidavits,  which  stated  that  the  spring  season  of  1 829 
was  very  unfavourable  for  making  roads,  and  that,  con- 
sequently, the  road-way  in  question  could  not  be  completely 
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Laino. 
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1829.         reinstated  by  the  15th  o(  April,  m  that  year.     That  the 
Charrinoton    defendant  could  not  procure  the  attendance  of  Smith,  the 

surveyor,  until  the  beginning  of  that  month,  when  he  saw 
what  progress  the  defendant  had  made  in  reinstating  the 
road,  and  expressed  his  satisfaction  at  what  had  been  done, 
and  gave  instructions  as  to  what  it  would  be  necessary  for 
the  defendant  to  do  further,  in  order  to  the  road's  being 
effectually  reinstated  and  made  good,  and  which  instruc- 
tions were  immediately  attended  to  by  the  defendant,  and 
that  the  road  was  completely  reinstated  by  the  middle  of 
June  following. 

Mr.  Serjeant   Taddy,  and  Mr.  Serjeant   Wilde,  now 
shewed  cause,  on  afRdavits  which  stated,  that  the  defend- 
ant miglit  have  reinstated  the  road  within  the  time  limited 
by  the  cognovit.     That  the  plaintiff  never  intended  that 
Smithy  the  surveyor,  should  have  any  thing  to  do  with  the 
reinstating  or  making  of  the  road,  or  have  any  control  over 
it,  or  any  power  whatever  of  giving  any  directions  respect- 
ing it,  except  that,  at  the  expiration  of  the  time  limited  by 
the  cognovit,  Smith  was,  in  case  any  difference  arose  be- 
tween the  plaintiff  and  defendant,  to  decide  whether  ornot 
the  road  had  been  properly  reinstated  according  to  the  tenns 
of  the  cognovit:  that  the  plaintiff  and  several  other  persoiu 
liad  sustained  great  inconvenience  by  being  so  long  depriv- 
ed of  the  use  of  the  road;  that  it  still  continued  in  a  bad 
and  improper  state,  and  that  the  spring  of  IS^,  was  a  pro- 
per time  for  reinstating  the  road.     The  learned  Serjeant 
submitted,  that  the  delay  by  the  defendant  to  reinstate  tbe 
road  was  most  vexatious;  that  although  the  Court  would 
not  estimate  the  inconvenience  and  injury  the  plaintiffbad 
sustained  by  being  obliged  to  take  a  more  circuitous  route 
in  consequence  of  the  defendant's  breaking  up  the  road-way 
in  question ;  yet  that  the  cognovit  was  conclusive  as  b^ 
tween  the  parties,  and  that  the  Court  had  no  authority  to 
interfere,  as  the  defendant  had  undertaken  to  pay  the  sum 
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of  200/.,  as  stipulated  damages,  in  case  the  road  were  not         1^^- 
reinstated  to  the  satisfaction  of  a  surveyor  before  a  cer-  charr,j,oton 
tain  day.  and  which  the  defendant  had  failed  to  perform.  *'* 

''  ^  Lai  NO. 

Mr.  Serjeant  Jones^  in  support  of  his  rule. — By  the 
cognovit,  the  defendant  engaged  to  reinstate  the  road-way 
to  the  satisfaction  of  a  surveyor,  agreeably  to  a  plan  agreed 
upon  between  the  parties,  and  which  plan  contained  se- 
veral regulations  and  stipulations  as  to  the  mode  of  rein- 
stating the  road,  and,  in  default  of  either  of  the  acts  re- 
quired to  be  done  by  the  defendant  as  stipulated  in  the 
cognovit f  the  sum  of  ^00/.  was  not  to  be  paid  as  liquidated 
or  ascertained  damages,  but  was  in  the  nature  of  a  penal- 
ty to  secure  the  performance  of  the  defendant's  under- 
taking. The  case  ot  Astley  v.  Weldon  (a),  established  the 
principle,  that,  where  an  agreement  contains  covenants  for 
the  performance  of  several  things,  and  one  large  sum  is  stat- 
ed to  be  payable  upon  breach  of  performance,  it  must  be  con- 
sidered as  a  penalty.  That  case  was  recognized  and  adopt- 
ed as  an  authority  in  the  late  case  of  Kemble  v.  Farren, 
where  Lord  Chief  Justice  Tindal,  in  delivering  judgment, 
said  (6)—"  In  Astley  v.  JVeldon,  there  was  a  distinct 
agreement  that  the  sum  stipulated  should  be  liquidated 
and  ascertained  damages.  There  were  clauses  in  the  agree- 
ment, some  sounding  in  uncertain  damages,  others  relating 
to  certain  pecuniary  payments.  The  action  was  brought 
for  the  breach  of  a  clause  of  an  uncertain  nature ;  and  yet 
it  was  held  by  the  Court,  that,  for  this  very  reason,  it  would 
be  absurd  to  construe  the  sum  inserted  in  the  agreement  as 
liquidated  damages,  and  that  it  was  a  penal  sum  only." 
So,  here,  the  sum  of  200/.  cannot  be  considered  as  liqui- 
dated damages,  as  the  defeasance  in  the  cognovit  was  not 
limited  to  the  performance  of  one  specific  act  by  the  de- 
fendant, but  extended  to  the  performance  of  several  and 

(«)  2  Bos.  &  Pul.  346.  (6)  Ante,  442. 
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Wednetda^y       The  KiNG  9.  The  Sheriff  of  Middlesex,  in  a  cause  of 
^^-  ^®'^-  Logan  v.  Louel. 

Where,  after      A  RULE  nisi  was  obtained  by  Mr.  Serjeant  Spankie,  in 

added  bail  had 

justiaed,  the  the  last  Term,  to  set  aside  an  attachment  issued  against 
met  was  Kt^  ^^®  Sheriff  o(  Middlesex  f  for  not  bringing  in  the  body  of  the 
aiide,  on  the      defendant  LoueL     The  application  was  made  on  behalf  of 

ground  of  per-  ^  *^* 

jury  in  one  of  the  bail  to  the  Sheriff,  and  was  founded  on  an  affidavit, 
was  rejected;      which  Stated  that  Louel  was  arrested  on  the  19th  Jirjie 

m  J^^tem  ^^^'  '^  **s  *^^^^"'  **  *®  ^^^*  ^^  Logan.  That  Louel  and 
to  render  their    his  attorney  cxccutcd  a  bail  bond  to  the  Sheriff  of  3fi* 

pnnapal  at  any  T     ^/x  i  i    i         i  »-         » 

time  before  the  dlesex  on  the  20th,  and  that  thereupon  Zone/  was  discharg- 
aiide°he*aiiow-  ®^  ^^*  of  custody.  That  special  bail  had  been  put  in,  and 
abwiu'"'in^  .  that,  on  the  Srd  July,  Louel  rendered  in  discharge  of  his 
names  remain  bail,  and  that,  on  the  7th,  an  attachment  issued  against  the 
cance  as  such  Sheriff  for  not  bringing  in  the  body  of  LoueL  LoueFt  at- 
torney also  swore  that  this  application  was  really  and  truly 
made  on  his  part,  as  bail  for  Louel,  at  his  (the  attorney's) 
own  expense,  and  for  his  only  indemnity,  and  without  col- 
lusion with  the  defendant  LoueL 

Mr.  Serjeant  Wilde,  and  Mr.  Serjeant  Jones,  on  the 
first  day  of  this  Term,  shewed  cause,  on  affidavits,  which 
stated,  that  the  defendant  Louel  was  arrested  on  a  capiat 
sued  out  at  the  suit  of  the  plaintiff  Logan,  and  returnable 
in  eight  days  of  the  Holy  Trinity,  being  the  21st  «7tiJ9^1ast. 
That,  on  the  25th,  special  bail  was  put  in  with  the  filacer; 
that,  on  the  26th,  an  exception  was  entered ;  and  on  the 
27th,  notice  of  adding  and  justifying  was  given  for  Tuesduil$ 
the  80th,  when  bail  was  added  and  justified  accordingly; 
that  notice  of  allowance  of  such  added  bail  was  served 
on  the  "plaintiff  Logan,  who,  on  the  1st  of  July,  obtained  s 
rule  calling  on  the  defendant  Louel  to  shew  cause  why 
the  rule  for  the  allowance  of  the  said  bail  should  not  be 
set  aside,  which  was  moved  for  on  the  ground  that  one  of 


bail 
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the  bail  had  perjured  himself  as  to  the  amount  of  his  pro- 
perty. That  the  rule  also  called  upon  William  Walden, 
one  of  the  added  bail,  to  appear  personally  in  this  Courts 
on  Saturday i  the  4th  of  July^  and  answer  such  matters  as 
should  be  demanded  of  him.  That,  on  the  3rd  July,  the 
defendant  Louel  was  surrendered  in  discharge  of  his  bail; 
that,  on  the  6th,  cause  was  shewn  against  the  above  rule, 
when  it  was  made  absolute,  and  Walden,  who  attended  in 
Court,  was  rejected  as  bail;  and,  on  the  same  day,  a  rule 
absolute  for  an  attachment  against  the  Sheriff  for  not 
bringing  in  the  body  of  the  defendant  Louel,  was  granted, 
and  the  attachment  was  issued  on  the  7th.  It  was  also 
sworn,  that,  in  the  book  kept  by  the  warden  of  the  Fleet, 
of  the  surrender  of  the  defendant  Louel  in  discharge  of 
his  bail  in  this  action,  the  entry  was  as  follows : — 
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*^  Capias  against  Aristceus  Louel,  at  the  suit  of  Walter 
McGregor  Logan. 

Oath  120/. 

"  Bail  are — Henry  Pau/^on,  of  &c.,  painter,  and  Thomas 
Allwood,  of  &c..  Gentleman. 

Bail  in  240/.     Taken  and  acknowledged,  25th  June, 
1829,  before 

J.  A.  Park, 


**  30th  June,  1829,  John  Simmons,  of  &c.,  victualler,  and 
William  Walden,  of  &c.,  leather  dressser,  added  as  bail 
in  this  cause,  in  Court,  and  at  same  time  justified  in  240/. 
each,  and  were  allowed. 

"  3rd  July,  1829. — The  above-named  defendant  was  sur- 
rendered in  discharge  of  his  bail  in  this  cause,  and  was 
thereupon  committed  to  his  Majesty's  prison  of  the  Fleet, 
there  to  remain  until  &c.,  by — 

N.  C.  Tindair 
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It  was  alto  sworn  that  die  attorney  for  tbe  defendant 
Louel  was  the  only  surety  who  executed  the  bail  bond  tb 
the  Sheriff,  and  that  he  had  admitted  that  he  had  signed 
die  bond  on  LoueFt  undertaking  to  give  him  a  sufficient 
sum  to  satisfy  the  plaintiff's  debt  and  costs  in  the  action, 
on  the  following  day. 

Under  these  circumstances,  it  was  submitted  that  the 
attachment  had  been  properly  issued  against  the  Sheriff, 
and  that,  as  the  application  to  set  it  aside  was  made  on 
behalf  of  the  bail,  instead  of  the  Sheriff  himself,  the 
Court  would  exercise  their  discretion,  and  not  be  fettered 
by  any  rule  of  practice  or  previous  decision.     The  She^ 
riff  has  certainly  failed  in  his  duty,  as  he  not  only  took  A 
bail  bond  with  one  surety,  but  that  surety  waa  the  atto^ 
ney  for  the  defendant  in  the  original  cause,  and  who  not 
seeks  to  set  aside  the  attachment.  In  the  case  of  The  King 
V.  The  Sheriffs  of  London  (a),  where  the  Sheriff  took  a  bail 
bond  executed  by  one  surety  only,  and  an  attachnMnt  wn 
issued  against  him  for  not  bringing  in  the  body,  the  Court 
would  not  set  aside  the  attachment,  but  ordered  that  it 
should  stand  asasecurity.  Here,  the  render  of  thedefendant 
Louel  was  clearly  irregular,  there  being  no  bail  in  emttutt 
by  whom  it  could  be  made ;  for,  in  JMiUsY.  Head(]b\  it  waad^ 
cided,  that,  where  bail  have  been  rejected,  the  AekmM 
cannot  surrender  without  putting  in  fresh  bail,  for,  assooa 
as  they  are  rejected,  they  are  no  bail.     The  bail  to  the 
Sheriff  ceased  to  be  bail  in  the  cause  when  new  bail  weie 
added,  and  when  one  of  the  added  bail  was  rejected,  dieie 
was  no  competent  bail  to  render  tbe  defendant.    But  the 
case  of  Brown  v.  Jennings  (c)  is  scarcely  to  be  distinguish* 
ed  in  circumstances  from  the  present,  where  bail  above 
havingbeen  put  in  and  justified,  the  defendant,  pending 


(fl)  9  B.  Moore,  422;  S.  €.  2  Binj.  227- 
[b)  1  New  Rep.  137-  {c)  2  Bam.  It  AM. !» 
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a  rule  nisi  for  setting  aside  the  allowance  of  such  bail,  on         IB29. 
the  ground  that  one  of  them  had  perjured  himself  as  to      .^^^^  ^^^^^ 
the  amount  of  his  property,  was  rendered,  and  the  rule  ••  .«  ^ 

*^     *        -^  The  Sheriff  of 

nisi  being  afterwards  made  absolute,  an  assignment  of  the  Mipdli§ei(. 
bail  bond  was  taken; — it  was  held,  that  the  assignment  was 
regular,  the  render  under  such  circumstances  being  in- 
sufficient. There,  as  here,  the  render  was  altogether  in- 
valid by  the  misconduct  of  one  of  the  added  bail,  and 
when  he  was  rejected,  there  were  no  bail  in  the  cause 
by  whom  the  defendant  could  be  surrendered*  Besides, 
in  this  case  the  bail  below  was  the  attorney  for  the  de- 
fendant in  the  action;  and  in  George  ▼.  Bamsley  {ci)^ 
where  one  of  the  bail,  of  whom  notice  of  justification  was 
{;iven,  was  an  attorney,  the  Court  refused  time  to  add  and 
justify  another  bail. 

At  all  events,  the  affidavit  in  support  of  the  appli- 
cation in  this  case  is  not  sufficient,  as  the  bail  below 
only  states  that  it  was  made  by  him  as  bail  at  his  own 
eaLpense,  and  for  his  indemnity  only,  and  without  col- 
lusion with  the  defendant  Louel;  and  in  the  case  of 
The  King  v.  The  late  Sheriff  of  London  (6),  the  Court 
t>b8erved,  that,  although  there  was  no  rule  in  this  Court, 
as  in  the  King's  Benckj  still,  that  in  future  they  would 
leqoire,  on  a  motion  by  bail  to  set  aside  an  attachment 
against  the  Sheriff,  that  it  should  be  sworn  that  the  applica- 
tjmi  was  made  at  their  expense,  and  without  collusion  with 
vs  indemnity  from  the  defendant ;  and  here  the  bail  has  omit- 
ted the  latter  part  of  the  negation,  and  he  might  have  been 
indemnified  by  the  defendant,  although  he  was  not  acting 
in  occasion  with  him.  On  these  grounds,  but  particu- 
Imiy  as  one  of  the  added  bail  was  rejected,  the  bail 
betow  were  discharged,  and  must  be  considered  Mfun&U 
officio;  and  as  rejected  bail  are  not  competent  to  render 
the  defendant,  the  attachment  ought  to  stand,  and  the 

• 

Shenff  himself  was  the  proper  person  to  apply  to  set  it  aside. 
(a)  I  Chit.  Rep.  8.  (6)  I  Moore  &  Payne,  177. 
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1829.  Mr.  Serjeant  Spankicy  in  support  of  his  rule. — The  ap- 

*^^  ^       pHcation  being  made  by  the  bail  below,  he  is  entitled  to 
V.  the  indulgence  of  the  Court;  and  although  he  is  an  attor- 

MiDDLEsEx.     n^y^  h^  ^^s  competent  to  become  bail  to  the  Sheriff;  and, 
as  long  as  his  name  remained  on  the  bail  piece,  he  was  li- 
able to  an  action  at  the  suit  of  the  original  plaintiff;  and, 
as  his  name  still  appears  on  the  recognizance,  he  was  au- 
thorized to  render  the  defendant  in  his  discharge ;  and  al- 
though it  has  been  said,  that  the  affidavit  he  made  in  sup- 
port of  the  application  is  insufficient  in  terms,  yet  it  ex- 
actly follows  the  form  prescribed  by  the  rule  of  the  Court 
of  King's  Bench  (a)\  and,  in  The  King  v.  The  Sheriff  of 
London,  the  affidavit  did  not  state  that  the  application  was 
made  at  the  expense  of  the  bail.     Here,  the  defendant 
was  rendered  four  days  before  the  attachment  was  issued, 
and  before  the  rule  for  setting  aside  the  allowance  of  the 
bail  above  was  made  absolute.     In  Wild  v.  Harding  (6), 
it  was  held,  that  bail  are  not  discharged  on  the  surrender 
of  their  principal,  unless  an  exoneretur  be  entered  on  the 
bail  piece.     In  Hall  v.  Walker  (e),  the  Court  said  that 
any  bail  were  sufficient  for  the  purpose  of  rendering  the 
defendant ;  and  here,  the  bail  below  was  competent  to  do 
so,  at  any  time  before  the  rule  for  setting  aside  the  allow- 
ance was  made  absolute.      In  Bell  v.  Gate,  Mr.  Justice 
Heath  said  {d):  ''  This  Court  has,  in  several  instances, 
freed  the  practice  from  the  niceties  which  formerly  pre- 
vailed in  it  respecting  bail.     It  was  once  held,  that  after 
bail  had  been  rejected,  they  could  not  surrender  their 
principal.   It  is  now  held,  that  they  may  enter  into  a  new  re- 
cognizance for  the  purpose  of  making  the  render,  and  that 
any  persons  whatsoever,  even  if  they  came  out  otNewgaUt 
may  become  bail  for  that  purpose."  The  case  of  Browne* 
Jennings  is  distinguishable  from  the  present,  as  there  the 

(a)  See  2  Barn.  &  Aid.  2^0.  (r )  I  Hen.  Bl.  638. 

(b)  8  Mod.  281.  {d)  I  Taunt.  163. 
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bail  disobeyed  the  order  of  the  Courts  by  not  appearing  to         1829. 
be  re-examined  as  to  their  sufficiency ;  and  Lord  Chief  Jus-      1,    ^ 
tice  Abbott  was  of  opinion,  that,  under  the  special  circum-  «. 

stances  of  that  case,  the  render  was  not  sufficient;  and  Middlesex. 
Mr.  Justice  Bayley  said : — ''  If  the  bail  to  the  Sheriff  had 
exculpated  themselves  from  any  participation  in  the  fraud, 
it  might  make  a  difference.'*  Here,  no  fraud  can  be  im- 
puted to  the  bail  below,  who  now  makes  this  application 
bond^fide,  and  he  alone  is  responsible  to  the  Sheriff  if  the 
attachment  be  allowed  to  stand.  In  Jackson  v.  Trin- 
der  (a),  the  Court  held,  that,  although  an  attorney  could  not 
be  allowed  to  justify,  yet  that  he  was  sufficient  bail  to  sur- 
render, without  justification ;  and,  in  Edwin  v.  Allen  (6),  it 
was  decided  that  bail  may  render  the  defendant  after  an  as- 
signment of  the  bail  bond,  and  without  justifying.  So,  in 
the  case  of  The  Kingv.  The  Sheriff  o(  Essex  (c),  it  was  held, 
that  if,  on  exception  to  bail,  notice  be  given  of  other  bail, 
only  one  of  whom  justifies,  and  the  names  of  the  former  still 
remain  on  the  bail  piece,  the  former  may  surrender  the 
principal,  for  the  Master  reported  to  the  Court  that  there 
should  have  been  a  rule  to  strike  out  the  two  first  bail 
whose  names  stood  on  the  bail  piece,  and  that,  until  that 
was  done,  they  might  surrender  the  principal.  So,  here, 
as  the  name  of  the  party  who  was  bail  to  the  Sheriff  still 
remains  on  the  recognizance,  he  was  competent  to  render 
the  defendant;  and,  as  he  was  rendered  before  the  rule  for 
setting  aside  the  allowance  was  made  absolute,  the  attach- 
ment was  improperly  issued,  and,  therefore,  ought  to  be 
set  aside. 

Cur.  adv,  vult. 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court,  as  follows : — 
This  was  a  rule  obtained  by  the  bail  below  for  setting 

(a)  3  Sir  W.  Bla.  1 180.         (6)  5  Term  Rep.  401 .         (c)  Id.  633. 
VOL.  III.  R  R 
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aside  an  attachment  against  the  Sheriff  of  Middlesex  for 
not  bringing  in  the  body ;  and  the  main  question  is,  whe- 
ther the  render  by  the  bail  is  good?     As  to  whiclii  it  ap- 
pears^  that   bail  above  was  put  in  on  the  25th  June,  and 
notice  of  exception  having  been  giveui  two  new  bail  were 
added ;  and,  on  the  30th  June,  notice  of  allowance  of  such 
added  bail  was  served  on  the  plaintiff.  On  the  1st  Juljf,  the 
plaintiff  obtained  a  rule  to  shew  cause,  on  Friday  then  next, 
why  the  rule  for  the  allowance  of  the  said  bail  should  not 
be  discharged ;  and  that  Walden,  one  of  the  added  bail 
should  appear  personally  in  Court,  to  answer  such  matten 
as  should  be  demanded  of  him.     Cause  was  shewn  agaimt 
this  rule  on  Monday  the  6th ,  when  the  same  was  made 
absolute,  and  the  attachment  against  the  Sheriff  issued  on 
the  7th.    In  the  meantime,  however,  viz.  on  JFHday  the 
3rd  July,  the  names  of  the  original  bail,  and  also  of  tbe 
added  bail,  still  appearing  on  the  recognizance,  the  de* 
fendant  was  rendered  in  discharge  of  his  bail  geiierallj» 
and  committed  to  the  Fleet.    And  the  question  is,  whe- 
ther this  is  a  valid  render?    We  are  all  of  opinion  that  it 
is.     If  the  second  bail  had  been  rejected  on  the  day  they 
came  up  to  justify,  there  is  no  doubt  but  that  the  de- 
fendant might  have  been  rendered  by  the  first  bail  at  any 
time  during  the  sitting  of  the  Court.     The  first  bail  ap- 
pear to  be  liable  up  to  the  time  of  justification  of  thel^ 
cond  bail.     But,  in  this  case,  the  justification  of  the  se- 
cond bail,  by  matters  ex  post  facto,  became  a  nullity;  and 
the  second  bail  are  to  be  considered  as  if  they  had  never 
been  put  in  at  all.     The  first  bail,  therefore,  being  still 
upon  the  recognizance,  no  step  having  been  taken  to  ^^ 
move  their  names,  still  remained  liable  to  the  plaintiff,  and, 
consequently,  capable  of  rendering  the  defendant    The 
present  case,  therefore,  is  distinguishable  from  that  of 
Mills  v.  Head,  where  the  bail  who  had  made  the  render 
had  been  rejected,  which  these  first  bail  had  not;  and  also 
from  the  case  of  Brown  v.  Jennings,  where  the  render 
was  made  by  the  bail,  whose  justification  was  afterwards 
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set  aside  by  the  Court,  on  the  ground  of  perjury.     And         1B29. 
when  it  is  considered  that  the  plaintiff,  by  the  render  of      ^^^  ^^^^ 
the  defendant,  has  the  very  security  which  he  originally  v. 

contemplated  when  he  arrested  his  person,  it  is  not  to  be  Middleipx. 
wondered  at,  that  the  cases  have  gone  such  length  in  allow- 
ing renders  in  discharge  of  the  bail.  Thus,  in  the  King's 
Bench,  a  render  by  bail  before  they  have  justified,  even 
though  notice  of  exception  has  been  given — or  a  render  by 
rejected  bail  whilst  their  names  remain  on  the  bail  piece; 
and  in  this  Court — a  render  by  rejected  bail,  who  have  en- 
tered into  a  new  recognizance  for  the  mere  purpose  of 
rendering,  have  all  been  held  to  discharge  the  bail.  As 
to  the  objection  that  the  party  applying  does  not  suffici- 
ently deny  that  he  has  been  indemnified,  we  think  the  affi- 
davit sufficient,  as  it  follows  the  very  words  of  the  rule  in 
the  Court  of  King's  Bench,  which  has  been  adopted  by 
practice  in  this  Court  And  as  to  the  application  being 
made  by  the  Sheriff's  bail,  and  not  by  the  Sheriff  himself, 
we  observe,  that  that  has  occurred  in  many  instances ;  and 
there  appears  no  reason  against  it  On  the  whole,  there- 
fore, we  think  that  the  rule  for  setting  aside  this  attach- 
ment against  the  Sheriff  ought  to  be  made — 

Absolute. 

Mr.  Serjeant  Wilde  now  moved  that  the  bail  bond  might 
stand  as  a  security,  and  referred  to  the  case  of  The  King 
V.  The  Sheriffs  of  London  (a). 

But  the  Court  said  that  there  was  no  colour  for  the  ap- 
plication. 

The  learned  Serjeant,  therefore,  took  no- 
thing by  his  motion. 

(a)  9  B.  Moore,  422. 
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1S29. 
^  . ,  Ash,  Clerk,  and  Mary  Ann  his  Wife,  and  Lucy  Watts, 

FruJay,  ^  ^ 

Nov,  20th.  Conusors ;  Gee,  Conusee. 

In  1807, «  In  1807,  the  Reverend  Mr.  Ash   married  Miss  Mary 

*"**'"  ^"*y  Ann  Watts,  who,  with  her  sister  ii/ey  Watts,  were  pos- 

as  far  as  the  a/-  sessed  of  Considerable  freehold  estates  in   the  counties  of 

clerk  of  the  at-  Gloucester  and   Wilts.     By  an  indenture  of  settlement, 

tomey  for  the  bearing  date  the  28th  May,  1807,  these  estates  were  set- 

conoion  having  ^  :/'  ' 

received  money  tied  on  Ash,  the  husband,  for  life,  remainder  to  his  wife 

to  compound 

the  fine  at  the  for  life,  remainder  to  his  children  by  the  wife,  in  such  pro- 
alienation  office,  ..  V  11.         •^r  1-1J  '   ^ 

absconded  with  portions  as  she  and  her  sister  Lucy  should  appomt,  pur- 
it,  and  neither     guant  to  a  power  reserved  in  the  deed  of  settlement.    In 

the  attorney  nor  ' 

any  of  the  par-  Trinity  Term,  1807,  a  fine  was  levied  by  the  above  par- 
ties to  the  fine        .  *%    i  i  ^  j  i 

knew  that  the  ties,  to  enure  to  the  uses  of  the  settlement,  and  was  duly 
noTbeen  paid  proceeded  with  as  far  as  the  allocatur;  and  the  conusor's 
till  1829.    The  attorney  furnished  his  clerk  with  money  to  compound  the 

Court  permitted  "^  ^  ^  j  r 

the  fine  to  pass  fine  at  the  alienation  ofiice,  and  to  carry  the  same  through 

Term,  isoVf  ^^^  Other  different  ofiices,  in  order  that  it  might  be  com- 

w  bleT  eV.°  Pl^  t^^-  I^"t  the  clerk  absconded,  taking  the  money  with  him, 

fected  on  pay-  and  did  not  inform  the  attorney  that  the  fine  had  not  been 

ment  of  ihe  i         i  i        •  i        i 

king's  silver  as  Completed,  and  neither  he  nor  any  of  the  parties  to  the  fine 
foToraffida-  ^'^^®  aware  that  it  had  not  been  perfected  until  a  few  days 
vits  suting  that    previously  to  the  commencement  of  this  Term.     Mrs.  Ash 

aU  the  parties  . 

interested  con-  and  her  sistcr  Lucy  made  appointments  in  favour  of  the 

fine  being  pass-  children  of  Mrs.  Ash,  by  her  husband,  pursuant  to  the 

Tera,°aiihouffh  P^^^^  contained  in  the  deed  of  settlement.     Mrs.  Atht 

both  the  conu-  and  her  sister,  died  shortly  afterwards,  the  latter  being 

sora  were  dead.  .  «,         .  .  . 

unmarried.  On  afndavits,  disclosing  these  facts,  and  that 
all  the  parties  interested,  of  whom  the  son  and  heir  of  Mrs. 
Ash  was  one,  were  consenting  to  the  application,  and  that 
all  the  children  of  the  marriage  were  of  age: — 

Mr.  Serjeant  Taddy,  on  a  former  day  in  this  Term,  mov- 
ed, that,  upon  payment  of  the  king's  silver,  this  fine  might 
now  pass  as  of  Trinity  Term,  1807;  and  he  referred  \o 
the  case  of  Mouk,  plaintifl^;  Eyles  and  Wife,  deford- 
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ants  (a),  where  an  attorney's  clerk,  who  was  employed  to  le-         1829. 
vy  a  fine,  absconded,  and  the  papers  were  mislaid,  the  Court  ^^^ 

allowed  the  fine  to  be  perfected,  although  more  than  a  year  Conusor; 
had  elapsed ;  on  an  afiidavit  that  the  parties  were  all  alive :  Conusee. 
and  here,  it  is  sworn,  that  all  the  parties  now  interested  are 
consenting  to  the  application.  In  Barber^  plaintiff;  Nunn, 
and  Wife,  deforciants  (b),  a  fine  was  compounded  for^  and 
the  pre-fine  paid ;  and  after  passing  the  return,  warrant  of  at- 
torney, and  custos  brevium  offices,  was  brought  to  the  King*s 
silver  office,  and  the  clerk  there  entered  the  king's  silver  or 
post  fine  in  his  book  and  on  the  writ  of  covenant,  and  the 
conusor  had  died  previously,  the  Court  said,  **  that  the  re^ 
turn  of  the  writ  of  covenant  was  in  the  lifetime  of  the  conu- 
sor; that,  from  that  time,  the  Crown  has  a  right  to  the  post- 
fine,  which  was  entered  at  the  king's  silver  office,  before 
any  caveat  against  it ;  the  making  up  the  record  in  form 
is  a  ministerial  act,  not  necessary  to  be  done  previous  to  the 
caveat f  the  entry  by  the  clerk  of  the  king's  silver  is  suffi- 
cient;" and  here  the  king's  silver  was  compounded  for  at 
the  alienation  office  and  its  amount  settled,  and  an  entry 
made  accordingly.  In  Viners  Abridgment  (c),  it  is  said: 
— "  If  baron  and  feme  levy  a  fine,  and  the  conusance  is 
taken  six  days  before  Easter  Term,  7th  June,  and  the 
writ  of  covenant  is  returned  15  Pasc/tce,  which  was  the 
3rd  May,  and  the  baron  dies  the  9th  May,  the  king's  sil- 
ver not  being  entered,  yet,  if,  upon  examination,  it  ap- 
pears that  the  clerk  had  entered  the  king's  silver  on  pa- 
per, before  any  exception  taken  to  it,  and  that  now  he  had 
entered  the  king's  silver  upon  the  back  of  the  writ  of  cove- 
nant, as  it  ought  to  be,  the  fine  shall  not  be  staid,  for,  when 
this  is  entered,  it  has  relation  to  the  return  of  the  writ  of 
covenant;  and  Booth's  case,  7  Jac.  1,  is  referred  to. 
Again  (d),  a  feme  covert,  one  of  the  conusors,  died  after 


(a)  1  B.  Moore,  125.  (c)  Tit.  "  Fine:'  (Q.)  pi.  1. 

(6)  Barnes,  2nd  Edit  quarto,         (d)  Vin.  Abr.  Tit.  «  Fme,"  {Q, 
218.  2).  pi.  3. 
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writ  of  covenant  made  returnable  the  Hilary  Term  pre*        1829. 
ceding^  the  king's  silver  was  entered  as  of  that  Term,  the      ^^XIT* 
fine  was  adjudged  to  stand ;  for^  where  there  does  not  ap-       Conusor; 
pear  an  error  on  the  face  of  the  record,  the  Judges,  in  fa-       CoDiueew 
vour  to  fines,  which  so  much  strengthen  men's  titles,  and 
quiet  their  possessions,  have  always,  supported  them,  and 
would  not  suffer  the  entering  the  king's  silver  after  the 
parties'  death,  to  be  examined,  when  it  appeared  by  the 
record  itself,  that  the  fine  was  completed  as  a  fine  of  the 
term  precedent  the  death  of  the  conusor;  and  here,  as  the 
heir-at-law  is  one  of  the  applicants,  the  Court  have  au- 
thority to  order  the  fine  to  pass. 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Tindal,  on  this  day  said,  that,  hav- 
mg  looked  into  the  affidavits  and  authorities  referred  to, 
the  Court  thought  it  reasonable  that  the  fine  should  pass 
as  prayed. 

Fiat. 


Clarkson  r.  Lawson.  '  I^m. 

Jl  HIS  was  an  action  for  a  libel.  The  declaration  stated,  in  an  action  for 
that,  whereas  the  plaintiff  now  is  a  good,  true,  honest,  f„**^*iJJ^**^^*/ 
just,  and  faithful  subject  of  this  realm,  and  as  such  hath  charging  the 
always  behaved  and  conducted  himself,  and  imtil  the  com-  tor,  with  having 
mitting  of  the  several  grievances  by  the  defendant  as  pendedfiwn"*" 
thereinafter  mentioned,   was  always  reputed,  esteemed,  practice  for  ex- 

tortion  !^~>The 

and  accepted  by  and  amongst  all  his  neighbours  and  other  plaintiff  alleged 
good  and  worthy  subjects  of  this  realm,  to  whom  he  was  dai'damage^ 

the  declaration, 
that  his  neigh- 
liours  auspected  and  believed  him  to  be  a  person  guilty  of  extortion,  and  refused  to  have  any 
transactions  or  acquaintance  with  hiin,  as  they  were  accustomed  to  do  previously  to  the  publica- 
tSon  of  the  libel.  The  defendant  pleaded  a  justification,  and  alleged  in  the  plea  that  the  plaintiff 
bad  been  suspended  once  for  extortion : — Held,  that  the  plea  was  bad  on  demurrer,  as  it  did  not 
Jvrtify  the  whole  of  the  charge  contained  in  the  libel. 
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1829.        in  anywise  known^  to  be  a  person  of  good  name,  famet 
"     ^^^^      and  credit^  to  wit,  at  &c.     And  whereas  also,  the  plaintiiFy 
V.  at  the  time  of  the  committing  the  several  grieyances  by  the 

defendant,  as  thereinafter  mentioned,  had  been,  and  was, 
and  still  is,  one  of  the  proctors  general  exercent  of  the 
Arches  Court   of   Canterbury,  and   other  Ecclesiastical 
and  Maritime  Courts  in  Doctors*  Commons,  and  had  used, 
exercised,  and  carried  on  the  profession  and  business  of  a 
proctor  with  great  credit  and  reputation,  and  had  thereby 
acquired  great  gains,  profits  and  advantages,  and,  as  such 
proctor,  had  always  conducted  himself  with  great  honesty 
and  integrity  :-7-Yet,  the   defendant,  well  knowing  the 
premises,  but  greatly  envying  the  happy  state  and  con- 
dition of  the  plaintiff,  and  contriving,  and  wickedly  and 
maliciously   intending  to  injure  the  plaintiff  in  his  said 
good  name,  fame,  and  credit,  and  in  his  said  professiiMi 
or  business,  and  to  bring  him  into  public  scandal,  infamy, 
and  disgrace,  with  and  amongst  all  his  neighbours,  and 
other  good  and  worthy  subjects  of  this  kingdom,  and  to 
vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him  the 
plaintiff,  theretofore,  to  wit,  on  &c.,  at  &c.,  falsely,  wick- 
edly, and  maliciously,  did  publish,  and  cause  and  procure 
to  be  published,  of  and  concerning  the  plaintiff,  and  of 
and  concerning  him  in  his  said  profession  or  business,  a 
certain  false,  scandalous,  malicious,  and  defamatory  libd, 
containing,  amongst  other  things,   the  false,  scandalous, 
malicious,    defamatory,   and  libellous  matter  following, 
of  and  concerning   the  plaintiff,  and  of   and  concerning 
him  in  his  said  profession  or  business,  that  is  to  say — 
"  With  respect   to  the  employment  of  proctors,  it  was 
strange  that  Mr.  Peddle,  who  now  changed  his  proc- 
tor, should  have  gone  from  Mr.  Toller  to  Mr.   WilUam 
Geery,  jun.  (thereby  meaning  the  plaintiff),  who  (there- 
by meaning   the  plaintiff)    had   been   suspended   three 
times,  once  by  Lord  Stowell,  and  twice  by  Sir  John  Nh 
choll.     He  (a)  was  anxious  to  particularise  the  (thereby 

(a)  The  writer  of  the  libel. 


Lawson. 
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meaning  the  plaintiff's)  name,  in  order  to  distinguish  him         1829. 
(the  plaintiff)  from  others  who  did  not  wish  to  be  con-      CL^m^go,, 
founded  with  him.'*  v* 

The  plaintiff,  in  the  second  count,  averred,  that  the 
defendant,  further  contriving  and  intending  as  aforesaid, 
theretofore,  to  wit,  on  &c.,  at  &c.,  falsely,  wickedly,  and 
maliciously,  did  publish  a  certain  other  false,  scandalous, 
malicious  and  defamatory  libel  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  him  in  his  said  profession  or 
business,  in  the  form  of,  and  as,  a  letter  addressed  to  the 
editor  of  the  ''  Times^^  newspaper,  in  which  said  letter  was 
and  is  contained,  amongst  other  things,  the  false,  scanda- 
lous, defamatory,  and  libellous  matter  following,  that  is  to 
say — "  Sir,  Common  justice  will,  I  am  satisfied,  induce  you 
to  correct  a  misprint  in  your  paper,  (meaning  the  Times 
newspaper),  in  your  report  of  Dr.  Lushingtoris  speech 
upon  the  subject  of  the  charge  against  Sir  John  NichoU^ 
in  which  you  (meaning  the  editor  of  the  Times  newspaper), 
represent  him  as  stating  that,  Mr.  Wtltiam  Geery^  jim. 
was  the  proctor  who  had  been  thrice  suspended  from 
practice  for  extortion,  that  person,  Sir,  was  William  Geer^ 
ing  Ctarksan,  (meaning  the  plaintiff),  and  not.  Sir,  your 
humble  servant,  fVm,  Geery,  junr." 

By  means  of  the  committing  of  which  said  several 
grievances  by  the  defendant  as  aforesaid,  he,  the  plaintiff, 
had  been  greatly  injured  in  his  said  good  name,  fame,  and 
credit,  and  brought  into  public  scandal,  infamy,  and  dis- 
grace, with  and  amongst  alibis  neighbours,  and  other  good 
and  worthy  subjects  of  this  realm;  insomuch  that  divers 
of  those  neighboursa  nd  subjects,  to  whom  the  innocence 
and  integrity  of  the  plaintiff  in  the  premises  were  un- 
known, had,  on  account  of  the  committing  of  the  said 
grievances  by  the  defendant  as  aforesaid,  from  thence 
liitherto  suspected  and  believed,  and  still  do  suspect  and 
l)e1ieve  the  plaintiff  to  have  been,  and  to  be,  a  person 
^ilty  of  extortion,  and  had,  by  reason  of  the  committing 
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1829.        of  the  said  grievances  by  the  defendant  as  aforesaid,  firooi 
Claruun      alienee  hitherto  wholly  refused  and  still  do  refuse  to  have 
V-  any  transact  ions,  acquaintance,  or  discourse  with  him  the 

plaintiff,  as  they  were  before  used  and  accustomed  to 
have,  and  otherwise  would  have  had ;  and  also,  by  reasoa 
thereof,  the  plaintiff  had  been  and  is  greatly  prejudiced  in 
his  credit  and  reputation  aforesaid;  and  has  been  greatly 
vexed,  harassed,  oppressed  and  impoverished,  and  had  also 
lost  and  been  deprived  of  divers  ^reat  gains  and  profitii 
which  would  otherwise  have  arisen  and  accrued  to  him  in 
his  ^aid  profession  or  business,  and  had  been  and  is  other* 
wise  much  injured  and  damnified  therein,  to  wit,  at  &c. 

The  defendant  pleaded,  as  to  the  publishing,  and  cant* 
ing  and  procuring  to  be  published,  so  much  of  the  said 
supposed  libellous  matter  as  imputes  or  charges  to  or 
against  the  plaintiff,  that  he,  before  the  said  several  times 
when,  &c.,  had  been  suspended  in  his  aforesaid  profetaioii 
and  business  of  a  proctor,  above  supposed  to  have  been 
done  by  the  defendant,  the  defendant  said,  that  the  plain* 
tiff  ought  not  to  have  or  maintaia  his  aforesaid  actioo 
thereof  against  him,  because  he  saith,  that  the  plaintiff, 
before  the  said  several  times  when  &c.,  in  the  said  deda* 
ration  mentioned,  to  wit,  on  &c.,  had  been  employed  in 
the  way  of  his  aforesaid  profession  and  business  of  a  proc* 
tor,  by  one  Thomas  Gillart,  and  afterwards,  and  before 
the  said  several  times  when  &c.,  to  wit,  on  &c.,  falsely, 
fraudulently,  and   extortionately  demanded  of  and  froD 
the  said  Thomas  Gillart,  as  and  for  the  sum  of  mooBj 
justly  due  to  him  the  plaintiff,  from  the  said  Thomas  GU' 
lart,  for  the  work  and  labour  of  him  the  plaintiff  as  such 
proctor,  done,  performed,  and  bestowed  in  and  about  the 
business  of  the  said  Thomas  Gillart,  in  pursuance  of  the 
aforesaid  emplo)'ment,  and  for  fees  and  disbursements  doe 
and  made  to  and  by  him  as  such  proctor,  in  respect  theie- 
of,  a  certain  large  sum  of  money,  to  wit,  the  sum  of  19L 
14^f.  4dl,  whereas,  in  truth,  and  in  fact,  the  sum  of  monej 
then  and  there  justly  due  to  him  the  plaintiff,  in  that  be- 
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then  and  there  amounted  to  a  much  less  sum  of  18S9. 
rff  to  wit^  the  sum  of  9/.  I9s.  8d.: — and  the  defend* 
iirther  said^  that  afterwards,  and  before  the  said  seve- 
hnes,  when  &c.,  to  wit,  on  &C.9  Sir  John  Nichottf 
iht,  then  being  Judge  of  the  Prerogative  Court  of 
\erbury^  caused  the  aforesaid  false,  fraudulent^  and 
rtionate  demand  to  be  taxed  by  the  proper  officers  of 
Baid  Court  in  that  behalf,  to  wit,  the  Rev.  George 
ret  Charles  Moore,  Esq.,  and  the  Rev.  Robert 
re.  Registrars  of  the  said  Court,  and  that  the  said 
srs,  by  their  deputy  in  that  behalf,  did  afterwards, 
before  the  said  several  times,  when  &c.,  to  wit,  on  &c., 
rt  in  the  said  Court  to  the  said  Sir  John  Niehollf 
ad  being  such  Judge  as  aforesaid,  according  to  the 
se  and  practice  of  the  said  Court,  that,  upon  such 
tion  of  the  aforesaid  false,  fraudulent,  and  extortion- 
lemand,  a  small  part  thereof,  to  wit,  the  sum  of  9k 
8d.  only,  had  been  found  justly  due  to  the  plaintiff 
I  the  said  Thomtis  Gillart: — and  the  defendant  fur* 
said,  that  thereupon,  by  reason  of  the  premises,  af« 
ards,  and  before  the  said  several  times,  when  &c.,  to 
on  &c.,  the  said  Sir  John  NichoU,  as  and  being 
;e  of  the  said  Court,  did  order,  direct,  and  adjudge, 
e  suspended,  and  did  suspend,  the  said  plaintiff  from 
tnsing  the  business  of  a  proctor  in  the  said  Court,  for 
during  the  space  of  one  year  then  next  following, 
did  then  and  there  direct,  that,  at 'the  expiration  of 
said  space  of  one  year,  the  plaintiff  should  be  further 
lended  until  he  should  appear,  and  publicly  make 
iful  promise  to  abstain  from  all  mal-practices  in  the 
re  exercise  of  his  business  as  a  proctor  in  the  said 
rt: — and  the  defendant  further  said,  that  the  said  Sir 
I  Nicholl^  in  this  plea  mentioned,  and  Sir  John  Ni- 
f  in  the  said  supposed  libels  named,  are  one  and  the 
person.  Wherefore,  the  defendant  afterwards,  at 
ijef  sen^eral  times,  when  &c.,  did  publish,  and  cause 


Lawson. 
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1829.        and  procure  to  be  published,  so  much  of  the  said  suppos* 
^  ed  libellous  matters  in  the  said  declaration  mentioned,  ai 

Clarkson       ^  ... 

V.  imputes  or  charges  to  or  against  the  plaintiff,  that  he  the 

plaintiff,  before  the  said  several  times,  when  &c.,  had  been 
suspended  in  his  aforesaid  profession  and  business  of  a 
proctor,  as  he  the  defendant  lawfully  might,  for  the  cause 
last  aforesaid ;  which  are  the  same  publishing  and  causing 
and  procuring  to  be  published  the  said  supposed  libelloiu 
matters  as  are  in  the  said  declaration  mentioned.  And 
this  &c.     Wherefore  &c. 

To  this  plea  the  plaintiff  demurred  specially,  assigning 
for  causes,  that  the  plea  purports  to  be  a  justification  as  to 
the  printing  and  publishing,  and  causing  to  be  printed  and 
published,  so  much  of  the  said  libellous  matters  as  imputed 
or  charged  to  and  against  the  plaintiff,  that  he,  before  tbe 
said  several  times,  when  &c.,  had  been  suspended  in  bis 
aforesaid  profession  and  business  as  a  proctor;  whereas, 
although  the  said  libellous  matters  impute  and  charge  to 
and  against  the  plaintiff,  that  he  had  been  three  times 
suspended  from  exercising  his  profession  or  business  of  a 
proctor;  yet,  the  defendant  in  his  plea  states  only,  that 
the  plaintiff  was  once  suspended  from  exercising  his  said 
profession  and  business  of  a  proctor;  and  also,  that  the 
plea  affects  only  to  answer,  and  in  truth  is  only  an  answer 
to  part  of  the  declaration,  instead  of  being  an  answer  to 
the  whole,  and  also,  for  that  it  is  manifestly  inconsistent 
to  attempt   to   answer  a  libel  comprising  an   indivisible 
charge,  by  shewing  that  part  only  of  the  charge  is  true. 

There  was  another  plea  of  justification  nearly  simihr  to 
the  above,  and  on  which  issue  was  joined. 

« 

The  cause  now  came  on  for  argument. 

Mr,  Serjeant  Cross,  in  support  of  the  demurrer.— Tbc 
declaration  charges  the  defendant  with  the  publication  of 
a  libel,  in  which  the  plaintiff  is  alleged  to  have  been  sui* 
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pended  three  times,  viz.  once  by  Lord  Stowell  and  twice         1^29. 
by  Sir  John  Nicholl;  and  also,  that  the  plaintifT  had  been 
thrice  suspended  from  practice  for  extortion.     The  de-  v- 

Lawson. 

fendant  has  not  pleaded  the  general  issue,  but^  by  way  of 
justification,  has  alleged  that  the  plaintiff  was  only  directed 
to  be  suspended  once  by  Sir  John  Nicholl^  instead  of 
twice,  and  omitted  to  state  altogether  that  he  had  been 
also  suspended  by  Lord  Stowell.  The  plea,  therefore,  is 
bad  in  form  and  in  substance,  as  it  only  contains  an  an- 
swer to  part  of  the  libel  as  set  out  in  the  declaration ;  and 
the  causes  assigned  by  the  plaintiff  in  his  demurrer  are  of 
themselves  conclusive  to  shew  that  the  plea  cannot  be 
supported. 

Mr.  Serjeant  Wilder  contra. — The  plea  must  be  looked 
at  with  reference  to  the  declaration,  and  if  it  answers  the 
sting  or  substance  of  the  libel  there  set  out,  it  is  sufficient. 
The  libel  is  not  actionable  per  se,  it  could  only  become  so, 
when  it  might  be  calculated  to  produce  an  injury  to  the 
party  against  whom  it  was  written,  as,  by  raising  a  prejudice 
against  him  by  the  public,  or  in  the  minds  of  his  friends 
or  acquaintance ;  and  here,  the  plaintiff  has  merely  alleg- 
ed, that  by  means  of  tlie  publication  of  the  libel,  divers  of 
bis  neighbours  suspected  and  believed  him  to  have  been, 
and  to  be,  a  person  guilty  of  extortion,  by  which  he  was 
greatly  prejudiced  in  his  credit  and  reputation,  and  had  also 
been  deprived  of  certain  profits  which  would  otherwise 
have  arisen  and  accrued  to  him  in  his  profession  or  busi- 
ness of  a  proctor.  The  plaintiff,  therefore,  pointed  out 
the  only  evil  produced  by  the  publication  of  the  libel, 
viz.  that  he  had  been  suspected  to  have  been  guilty 
of  extortion:  that  is  the  only  charge  alleged,  by  which 
the  plaintiff  has  sustained  an  injury,  and  which  the  de- 
fendant has  answered  by  averring  in  his  plea  that  the 
plaintiff  had  made  an  extortionate  demand  on  a  per- 
son named  in  the  plea,  and  for  which  the  plaintiff  was 
ordered  to  be  suspended  from  exercising  the  business  of 
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a  proctor  for  the  space  of  ooe  year;  and  if  he  were  once 
fixed  with  the  misconduct  imputed  to  him,  the  disrepute 
or  discredit  which  must  naturally  follow,  would  not  be  in- 
creased by  his  neighbours  and  acquaintance  knowing  that 
the  offence  had  been  repeated;   and,  if  the  defendant 
proves  at  the  trial,  that  the  plaintiff  has  been  guilty  of  ex- 
tortion, and  been  suspended  from  exercising  his  business 
as  a  proctor ;  it  will  be  a  sufficient  justification  of  the  pub- 
lication of  the  alleged  libel.    In  Edwards  v.  Bell  (a),  the 
plaintiff,  a  dissenting  minister,  in  his  declaration,  charged 
the  defendants,  the  proprietors  of  a  newspaper,  with  pub- 
lishing therein  the  following  Ubel: — *^  A  serious  misunder- 
standing has  recently  taken  place  amongst  the  independ- 
ent dissenters  of  Great  Marlow^  and  their  pastor,  in  con- 
sequence of  some  personal  invectives,   publicly  thrown 
from  the  pulpit  by  the  latter  against  a  young  lady  of  dis- 
tinguished merit  and  spotless  reputation.     We  understand 
however,  that  the  matter  is  to  be  taken  up  serionsly." 
The  defendant,  by  way  of  justification,  pleaded,  that  the 
plaintiff,  just  before  his  preaching  and  delivering  a  cer- 
tain discourse  or  sermon,  addressed,  by  him,  as  such  pastOTi 
to  a  certain  congregation  of  dissenters,  in  a  certain  chapd, 
and  that,  whilst  he  was  officiating  in  the  said  chapel,  as  pas- 
tor or  minister,  spoke  and  published  from  a  certain  put 
or  station  of  the  said  chapel  assigned  to  him,  as  pastor  or 
minister,  for  the  preaching  and  delivering  of  the  discouftt 
or  sermon,  to  and  in  the  presence  of  the  congregatioOi  of 
and  concerning  one  M.  F.,  these  scandalous  words  foDov- 
ing: — ''  I  have  something  to  say,  which  I  have  thought  o' 
saying  for  some  time,  namely,  the  improper  conduct  of  oi 
of  the  female  teachers ;  her  name  is  Miss  F, ;  her  condtf 
is  a  bad  example  and  disgrace  to  the  school,  and  if  i 
of  the  children  dare  ask  her  to  go  home,  she  shall  be  t0 
ed  out  of  the  school,  and  never  enter  it  again.    Mii 
does  more  harm  than  good;  *' — and  thereby  gare  gm 

(a)  8  B.  Moorc,  467;  5.  C.  I  Binff.  403. 
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ieiiee  to  diyers  of  the  dissenterSy  to  wit«  one  A.  JS.,  one  C.         1B99. 
D.,  and  one  E.  F.  &c.  &C.9  and  occasioned  a  serious  mis-      clarksov 
inderstanding  amongst  the  dissenters  in  the  declaration  ^' 

nentioned. 

The  Jury  having  found  a  verdict  for  the  defendants  on 
this  plea,  it  was  held,  on  a  motion  in  arrest  of  judgment, 
that  the  plea  was  a  sufficient  answer  to  the  libel  as  charg- 
ed in  the  declaration ;  although  it  was  objected  that  the 
vords  contained  in  the  plea  did  not  furnish  a  sufficient  de< 
Fence  to  the  action,  or  answer  the  plaintiff's  charge  as  laid 
in  the  declaration,  on  the  ground  (among  others)  that  it 
must  be  inferred  from  the  terms  of  the  libel,  that  a  serious 
nisunderstanding  had  taken  place  amongst  the  independ- 
ent dissenters  and  their  pastor,  whereas,  by  the  plea,  it  was 
■lleged  that  a  serious  misunderstanding  had  been  occa- 
Boned  amongst  the  dissenters  themselves,  and  not  between 
them  and  their  pastor;  and  Lord  Chief  Justice  Gifford 
said  (a) — "  It  has  been  objected,  that  the  libel  set  forth 
that  a  serious  misunderstanding  had  taken  place  amongst 
the  dissenters  and  their  pastor,  whilst  the  plea  merely  al- 
leges that  the  words  gave  great  offence  to  divers,  viz.  to 
six  only  of  the  dissenters  therein  named ;  but,  it  proceed- 
ed to  state,  that  it  occasioned  a  serious  misimderstanding 
amongst  the  dissenters  in  the  declaration  mentioned.  The 
plea,  therefore,  substantially  justifies  that  part  of  the  charge 
as  contained  in  the  libel.**  And  Mr.  Justice  Park  observ- 
ed (i) — ''  It  has  been  said,  that  it  is  stated  in  the  libel,  that 
there  was  a  serious  misunderstanding  between  the  dissen- 
ters and  their  pastor,  and  that  the  plea  merely  alleges  that 
the  misunderstanding  existed  amongst  some  of  the  congre- 
gation only,  and  not  as  between  the  body  of  dissenters  and 
their  pastor.  But  that  was  not  the  gist  of  the  libel,  and 
even  if  it  had  been,  the  pastor  himself  might  most  proper- 
ly be  termed  a  dissenter,  and  if  he  had  any  misunder- 
•landing  with  his  congregation,  or  a  part  of  them,  it  would 
amount  to  a  misunderstanding  among  the  dissenters.**   And 

(a)  B.  Moore,  477.  ( h)  Id.  478. 
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1829.         Mr.  Justice  Burrough  said  (a) — ''  It  is  sufficient  if  the  tub- 
^  stance  of  the  Ubellous  statement  has  been  answered,  or 

v.  can  be  justified^  and  it  is  unnecessary  to  repeat  every  word 

of  the  libel  complained  of^  or  which  might  have  given  rise 
to  the  original  comment.     The  defendants  have  justified 
so  much  of  the  libel  as  takes  away  the  sting  of  the  chaige 
therein  contained.     Every  matter  extraneous  to  it  need 
not  be  justified.**    So,  here,  the  plaintiff  has  alleged  the 
sting  of  the  libel  to  be  that  he  has  been  suspected  to  have 
been  guilty  of  extortion,  and  that  charge  the  defendant 
has  attempted  to  justify  in  his  plea,  and  if  he  prove  ditt 
the  plaintiff  made  an  extortionate  demand,  in  consequence 
of  which  he  was  suspended  from  exercising  the  business 
of  a  proctor,  it  will  be  a  complete  answer  to  the  action; 
and  it  is  immaterial  whether  the  plaintiff  was  suspended 
once  or  thrice,  as  the  only  grievance  or  ground  of  com- 
plaint is,  that  he  had  been  suspected  to  have  been  guiltjf 
of  extortion. 

Mr.  Serjeant  Cross,  in  reply,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Tindal. — The  plaintiff,  in  thefint 
count  of  the  declaration,  alleges  the  libel  to  have  been  pub- 
lished of  him  in  his  profession  and  business  of  a  proctoTi 
and  that  he  the  plaintiff,  had  been  suspended  from  his  em- 
ployment as  such,  three  times,  once  by  Lord  Stowell,  and 
twice  by  Sir  John  Nicholl,     The  libel  in  the  second  count 
also  charges  the  plaintiff  with  having  been  thrice  suspend- 
ed from  practice,  for  extortion.     The  plea  professes,  on 
the  face  of  it,  to  be  an  answer  to  the  whole  of  the  cbai]ge 
contained  in  the  libel  as  set  out  in  the  declaration,  tor 
it  states,   that,  before  the  publication  of  the  libel,  the 
plaintiff  had  been  employed  in  the  way  of  his  aforesaid 
profession  and  business  of  a  proctor,  by  one    namsf 
Gillart,  and  that    he    extortionately  demanded  monqr 
from  him,  for  work  and  labour  done  by  the  plainttfj  ^ 

{a)  8  B.  Moore,  479. 
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inch   proctor,  and  that  Sir  John  Nicholl,   being    then         18^* 
lodge  of  the  Prerogative  Court,  caused  the  extortionate      clarkson 
iemand  to  be  taxed  by  the  proper  officers  of  that  Court ;  v. 

smd  that,  thereupon,  the  said  Sir  John  Nicholl,  as  such 
Judge  of  the  said  Court,  did  suspend  the  plaintiff  from 
exercising  the  business  of  a  proctor  in  the  said  Court,  for 
the  space  of  one  year."  The  plea,  therefore,  only  pro- 
Tesses  to  justify  the  suspension  of  the  plaintiff  by  Sir  John 
Nicholl,  once,  whereas,  in  the  declaration,  it  was  alleged, 
that  he  was  suspended  three  times,  viz.  once  by  Lord 
Siawell,  and  twice  by  Sir  John  Nicholl.  I  therefore  think 
that,  looking  at  the  declaration  and  the  plea  together,  the 
latter  falls  within  that  class  of  cases  where  it  has  been  de- 
cided, that  if  a  plea  professes  to  be  an  answer  to  the  whole 
Df  a  declaration,  but  is  only  aii  answer  as  to  part,  it  is 
bad  altogether.  But,  it  has  been  said,  that  it  is  sufficient 
if  the  defendant  answers  the  sting  and  substance  of  the 
libel,  which,  according  to  the  plaintiff's  own  shewing,  is, 
that  the  plaintiff  has  been  suspected  to  have  been  guilty 
of  extortion,  for  that  he  has  alleged,  that,  by  means  of  the 
committing  of  the  grievances  by  the  defendant,  he,  the 
plaintiff,  hath  been  suspected  and  believed,  by  his  neigh- 
bours and  others,  to  havef  been  and  to  be  a  person  guilty 
of  extortion.  But  the  plaintiff  is  charged  in  the  libel,  as 
Bet  out  in  the  declaration,  with  having  committed  various 
offences  differing  from  that  attempted  to  be  justified ;  for 
the  stigma  on  his  character  would  be  infinitely  increased, 
if  he  bad  been  suspended  three  times  from  his  office  or 
buaiiiess  of  a  proctor,  instead  of  once  only.  If  an  attorney, 
who  had  been  struck  off  the  roll  and  restored,  should  be 
Btruck  off  a  second  time,  it  would  be  a  far  greater  stain 
cm  his  character,  than  if  he  had  been  struck  off  but 
once.  To  say,  therefore,  that  a  proctor  had  been  thrice 
Buapended,  and  which  fact  was  made  a  substantive  charge 
in  the  libel,  and  so  alleged  in  the  declaration,  it  is  no  answer, 
in  a  plea  of  justification,  to  say,  that  he  was  suspended  but 
"vol.  III.  s  s 
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V. 

Lawson. 


1829.         once.     This  case,  therefore,  appears  to  me  to  fall  within 
Clarvbon      the  principle  of  those  in  actions  for  verbal  slander,  where 
a  plea  of  justification  to  part  of  the  words  alleged  to  have 
been  spoken  has  been  held  to  be  no  answer,  bot  that 
the  plea  of  justification  must  confess  the   speaking  of 
the  words   alleged,    otherwise   it  is  bad.     In   Johm  t. 
Gittins  (a),  the  declaration  was — "  Thou  hast  played  the 
thief  with  me,  and  hast  stolen  my  cloth,  and  half  a  yard 
of  velvet."    The  defendant  pleaded,  by  way  of  justifica- 
tion, that  the  plaintiff  was  his  tailor,  and  that  the  defenA- 
ant  had  delivered  to  hun  a  yard  and  a  half  of  velvet  l» 
make  him  a  pair  of  hose,  which  he  made  too  little,  raitume 
cujus  the  defendant  spoke  these  words — *'  Thou  hast  stol- 
en part  of  the  velvet  which  I  deUvered  you,  absque  hoct 
that  he  spoke  any  words  aliter  vel  alio  modo;^  upon  whicb 
the  plaintiff  demurred,  and  the  Court  held  that  a  mff^l^ 
fault  was  alleged  in  the  plea,  as  the  defendant  did. not  an* 
swer  the  words — **  thou  hast  stolen  my  cloth/'    TbatCMe 
is  cited  as  an  authority  by  Mr.  Serjeant  WiUianu^  m  a 
note  to  Craft  v.  Boite  (6).     We  are  not,  in  this  easej  to 
look  at  the  allegation  of  special  damage  at  the  conchiHioii 
of  the  declaration,  but  at  the  nature  of  the  charge  impiDb* 
ed  to  the  plaintiff  by  the  Ubel  therein  set  out,  and  to  M 
whether  the  defendant,  in  his  plea  of  justification,  hat 
answered  the  whole  of  that  charge,  by  alleging,  in  tenas, 
that  it  is  true.     The  Ubel  has  charged  the  plaintiff  vith 
having  been  thrice  suspended  from  his  practice  as  a  proc- 
tor, viz.  once  by  Lord  Siawell,  and  twice  by  Sir  JohnNi' 
choll;  now  there  are  three  specific  charges,  and  the  de« 
fendant,  in  his  plea,  has  only  alleged  that  the  plaintiff  im 
suspended  once  by  Sir  John  NicholL    This  is  certainly 
no  answer  to  the  three  charges  of  suspension,  as  all^d 
in  the  declaration.     I  am  therefore  of  opinion,  that  the 


« .  • 


{a)  Cro.  Eliz.  239.  {h)  I  Wms.  Saund.  4Ui  e4it.  dl4 1. 
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plea  h  bady  and  that  the  plaintiff  is  entitled  to  judg-         1829. 
ment. 


Mr.  Justice  Park. — I  entirely  concur  with  my  Lord 
Chief  Justice.  In  Edwards  v.  Bell,  the  Court  were  of 
opinion  that  it  was  sufficient,  if  the  defendant,  in  his  plea, 
answered  the  general  sting  or  charge  of  the  libel  as  set 
out  in  the  declaration.  The  libel  there  contained  a  charge 
oa  the  plaintiff,  a  dissenting  minister ;  and,  if  three  specific 
oflfences  had  been  imputed  to  him,  or  three  several  charges 
alleged,  as  in  this  case,  and  the  defendant  had  justified 
one  only,  that  case  might  have  been  applicable.  But,  it 
has  been  said,  that  the  impression  on  the  mind  of  the  pub- 
lic would  have  been  equally  strong,  if  the  plaintiff  had  been 
ooee  suspended  for  extortion,  as  if  he  had  been  suspended 
doree  times,  and  that  he  would  not  have  fallen  into  greater 
dkreputeby  the  imputation  of  several  offences,  than  by  the 
imputation  of  one  only.  If  an  attorney  be  struck  off  the  roll 
finrinere  mal-practice,  and  is  afterwards  restored,  yet,  if  he 
be' struck  off  a  second  time  for  gross  misconduct,  it  can- 
not be  said  for  a  moment  that  his  character  and  reputation 
wel^  stand  in  the  same  light  as  if  he  had  only  been  struck 
off'but  oifee.  Here,  the  libel  charges  the  plaintiff  with  hav- 
isg  ^been  suspended  three  times ;  once  by  Lord  Stowell, 
and  twice  by  Sir  John  Nicholl;  and  yet  the  defendant,  in 
Uu»  plea,  only  alleged  that  the  plaintiff  had  been  sus- 
pended by  Sir  John  Nicholl,  from  which  it  must  be  in- 
ferred, that  he  was  never  suspended  by  Lord  Siowell 
aljdL  According,  therefore,  to  the  estabUsbed  rule  of 
plndkig,  that  if  a  defendant,  in  an  action  of  slander,  pro- 
feeaes,  in  his  plea,  to  justify  the  whole  of  the  words  spoken, 
btit  jtutifies  a  part  only,  the  plea  is  altogether  bad,  as  it 
does  not  contain  an  answer  to  the  whole  of  the  words  al- 
leged to  have  been  spoken  of  the  plaintiff,  as  set  out 
in  the  declaration. 
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1829.  Mr.  Justice  BuRROUGH. — It  is  a  general  rule,  that  if  a 

Clarkson      P'^*  begin  as  an  answer  to  the  whole  of  a  declaration,  but 
^'  the  matter  pleaded  be  only  an  answer  to  part,  such  plea 

is  a  nullity.     So,  if  an  entire  plea  be  bad  in  part,  it  13  i^ 
sufficient  for  the  whole;  as,  in  an  action  against  an  exe- 
cutor or  administrator,  if  he  plead  several  judgments  re- 
covered against  himself  in  that  character,  and  that  he  has 
not  sufficient  to  satisfy  them ;  if  the  plea  be  bad  or  false  as 
to  one  of  the  judgments,  it  will  be  bad  for  the  whole. 
Here,  the  gist  of  the  action  is  the  charge  contained  in  the 
libel,  that  the  plaintiff  was  suspended  three  times,  and  not 
the  consequence  that  resulted  from  the  defendant's  publub- 
ing  that  the  plaintiff  had  been  so  suspended.  I  am  therefore 
clearly  of  opinion,  that,  as  the  defendant  has,  in  his  plea, 
professed  to  answer  the  whole  of  the  libel  as  set  out  in 
the  declaration,  but  has  answered  part  only,  the  plea  is 
bad  in  form  and  in  substance,  and,  therefore,  that  die 
plaintiff  is  entitled  to  judgment. 

Mr.  Justice  Gaselee. — I  never  entertained  the  least 
doubt  in  this  case,  and  was  surprised  to  find,  that  the 
question  was  really  intended  to  be  argued.  The  defend- 
ant has  not  attempted  to  answer  the  substantive  part  of 
the  Ubel,  but  only  the  consequence  that  the  plaintiff  al- 
leged accrued  to  him  from  its  publication,  and  which  was 
only  matter  of  special  damage.  If  he  had  omitted  to  state 
that  his  neighbours  and  others  had  suspected  him  to  have 
been  guilty  of  extortion,  but  merely  alleged  that  he  was 
injured  in  his  good  name,  and  brought  into  disgrace  with 
and  amongst  all  his  neighbours  and  other  subjects,  it  would 
have  been  sufficient,  and  on  which  the  action  might  have 
been  maintained. 

Judgment  for  the  plaintiff 
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1829. 


ToWLER  V.  ChATTERTON.  Friday, 

Nov.  20th. 

M.  HIS  was  on  action  of  assumpsit  for  the  agistment  of  The  first  section 
cattle.     The  defendant  pleaded — Firsiy  non  assumpsit; — .  q^^  4,*c.iV 
9nd  Secondly f  non  assumpsit  infra  sex  annos;  on  which  pacts,  that 
issues  were  joined.  grounded  on 

The  cause  came  on  for  trial,  before  Lord  Chief  Justice  knowiedgment 
Best,  at  the  last  Spnng  Assizes  at  Leicester.     The  decla-  I^ei^„i^^"'^ 
ration  was  intituled  of  Hilary  Term,  9  &  10  Geo.  4,  (1829),  «*««><»  of  a  new 

or  continuing 

and  it  appeared  that  the  cattle  were  depastured  in  1818,  be-  contract,  unless 
ing  more  than  ten  years  before  the  commencement  of  the  [^p^ent  bc^n 
action.     But,  in  order  to  take  the  case  out  of  the  operation  ^^n?»  *nd 

■^  signed  by  the 

of  the  statute  of  limitations,  a  witness  was  called,  who  party  charge- 
said,  that  the  defendant  was  at  his  house  \ii  February,  that  clause  has  a 
1828;  that  the  plaintiflTs  brother  was  there,  and  that  the  TrS^STand  .^ 
defendant  said  to  him — "  I  owe  your  brother  seven  or  eight  P***^  ^  •  P^^i 

acknowledge 

pounds,  and,  if  I  do,  he  shall  have  it,  I  wish  that  nobody  ment  made  be- 
should  lose  any  thing  by  me."     Another  witness  proved,  virions*©? the 
that,  shortly  afterwards,  he  heard  the  defendant  say  to  the  »^"i«  <^*"«  >"- 
plaintiff's  brother — "  Your  brother  Ned  wants  seven  or  though  the  ac- 
eight  pounds  from  me,  we  must  settle  it;  nobody  shall  lose  was  made  be- 

by.me."  'T^'JT''^ 

For  the  defendant,  it  was  objected,  that  the  statute  9 

Geo.  4,  c.  14  (Lord  Tenterdens  act)  precluded  the  plain- 
tiff from  his  right  to  recover  in  this  action,  as  the  first 
section  enacts — "  That,  in  actions  of  debt,  or  upon  the 
case,  grounded  upon  any  simple  contract,  no  acknowledg- 
ment or  promise  by  words  only  shall  be  deemed  sufficient 
evidence  of  a  ne^-  or  continuing  contract,  whereby  to  take 
any  case  out  of  the  operation  of  the  said  enactments  {viz. 
the  enactments  contained  in  the  statute  21  Jac.  1,  c.  16), 
or  either  of  them,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be 
made  or  contained  by  or  in  some  writing  to  be  signed  by 
the  party  chargeable  thereby." 
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1829.  For  the  plaintiff,  it  was  insisted,  that,  as  the  promise  or 

TowLEK       acknowledgment  by  the  defendant  was  made  before  the  Ist 
V'  January,  1829,  being  the  day  on  which  the  statute  waS| 

by  the  10th  section,  to  come  mto  operation,  it  was  suffi- 
cient (a),  although  such  acknowledgment  was  not  reduced 
into  writing.     His  Lordship  left  it  to  the  Jury  to  say  whe- 
ther the  words  proved  to  have  been  spoken  by  th^  d^ 
fendant  to  the  plaintiff's  brother  amounted  to  a  prtnrifle 
to  pay?  They  found  in  the  affirmative,  and  alio,  th^the 
defendant  had  acknowledged  that  he  owed  the  {dawliff 
7L 1  Os.  His  Lordship,  however,  being  of  opinioii  that  iiiii 
case  fell  within  the  operation  of  the  statute  9  GeolAfUMr 
suited  the  plaintiff,  as  the  promise  by  the  defendant  hid 
not  been  reduced  into  writing ;  reserving  to  the  pfadntif 
liberty  to  move  to  set  aside  the  nonsuit,  and  that  k  verdkt 
might  be  entered  for  him  for  the  sum  found  to  be  dnebiyllie 
Jury,  in  case  the  Court  should  be  of  opinion  that  die  eaie 
did  not  fall  within  the  terms  or  meaning  of  the  atatilte. 

Mr.  Serjeant  Merewethevy  in  the  last  Easter  Term,  A- 
tained  a  rule  nisi  accordingly ;  and  submitted,  that  Loid 
Tenterdens  act  was  not  intended  to  apply  to  oral  prottises 
or  acknowledgments  made  previously  to  the  Ist  Jamusfii 
18^,  particularly  as  it  contained  no  clause  or  provision  to 
give  it  a  retrospective  operation;  and  it  is  an  established 
rule,  in  the  construction  of  statutes,  that  they  are  not  to 
operate  retrospectively,  unless  they  contain  express  woidi 
to  that  effect. 

Mr.  Serjeant  ^cbim«,  afterwards,  {viz.  in  the  same  Term) 
shewed  cause. — The  express  object  of  the  Legislature  iD 
passing  the  statute  in  question,  was,  to  put  an  end  to  «B 
parol  acknowledgments  or  promises,  by  which  an  old  debt 

(a)  The  lOlh  section  enacts,  and  take  effect  on  the  fsf  ihf  w 
**  That  the  act  shall  commence     January y  1829." 


V. 

Chatterton. 
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might  be  revived,  so  as  to  bring  it  within  the  meaning  or  1S29. 
operation  of  the  statute  21  Jac.  1,  c.  16.  Although  the  T""^' 
hte  act  is  silent  as  to  the  effect  of  a  promise  made  before 
OF  after  the  commencement  of  an  action,  yet  there  can  be 
DO  doubt  as  to  its  interpretation  or  grammatical  construc- 
tioii.  The  act  was  passed  on  the  9th  ilfay,  1828,  and  the 
lOtk  section  postponed  its  operation  to  the  1st  January, 
18S9,  so  as  to  enable  all  persons  who  reUed  on  verbal  pro- 
Bkisea  or  acknowledgments  of  debts,  to  commence  actions 
imnediately^  and  prosecute  them  so  as  to  obtain  judgment 
previously  to  the  day  on  which  the  act  was  to  take  effect. 
Here*  the  defendant,  in  February,  1828,  acknowledged  that 
he  owed  the  plaintiff*  a  certain  sum,  and  he  might  have 
proceeded  to  trial  at  the  Spring  Assizes  in  that  year;  in- 
alead  of  which  he  did  not  commence  the  present  action 
VQtii  the  last  Hilary  Term.  The  noble  Lord  who  framed 
the  act,  thought  that  all  persons  who  relied  on  parol  ac- 
knowledgments previously  to  its  passing,  might  and  ought 
to  sue  for  them  immediately,  and  to  prosecute  their  suits 
during  the  interval  of  eight  months ;  before  the  expiration 
of  which  period  it  was  not  to  come  into  operation;  and  af- 
ter the  Ist  January,  1829,  no  acknowledgment  or  promise 
by  words  was  to  be  deemed  a  sufficient  evidence  of  a  new 
or  continuing  contract;  nor  could  such  acknowledgment  be 
received,  unless  it  were  in  writing,  and  signed  by  the  par- 
ty chargeable  thereby;  and  here,  the  action  was  not  com- 
menced until  after  the  1st  January,  1829,  vix.  in  Hilary 
Term  in  that  year. 

Mr.  Serjeant  Alerewether,  in  support  of  his  rule. — The 
Legislature  did  not  mean  to  deprive  a  party  of  any  right 
lie  might  have  acquired  previously  to  the  passing  of  the 
act;  and  it  is  not  to  be  presumed,  that,  in  this  case,  the 
plaintiff* was  a  ware  that  the  statute  had  passed,  much  less  of 
ita  efibcti  and  he  therefore  ought  not  to  be  deprived  of  his 
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1829.         remedy  against  the  defendant  on  the  acknowledgment  or 
TowLER       promise  made  by  him,  and  which,  but  for  the  operation  of 
V.  the  late  statute,  the  plaintiff  might  have  availed  himself  of 

in  this  action.     But  the  Court  cannot  so  construe  the  act 
as  to  give  it  a  retrospective  effect  or  operation,  unless  it 
contains  provisions  to  that  effect,  or  the  Legislature  have 
so  expressed  it.   Lord  Cole,  in  commenting  on  the  words  of^ 
the  statute  of  Gloucester  (a), '  if  a  man  alien  a  tenement/ 
says  (6)— '' This  extendeth  to  alienations  madeq/li«rAe 
statute,  and  not  before;  for  it  is  a  rule  and  law  of  Pflf&— 
ment,  that  regularly  nova  constitutio  futvris  formam  im^ 
ponere  debet ,  non  preeteritisJ*  And  Mr,  Justice  Blaehitm^ 
says  (c) — "  All  laws  should  be  made  to  commence  m/ktm^ 
ro"    But  the  case  of  Gilmore  v.  Shuter  (c/),  bears  a  near 
resemblance  to  the  present,  and  is  not  to  be  distingoisiied 
in  principle.     That  was  an  action  of  assumpsit  against  an 
executrix,  on  a  promise  by  the  testator,  that,  in  considen- 
tion  that  the  plaintiff,  at  the  request  of  the  testator,  would 
marry  the  daughter  of  one  Hams,  the  testator  protnbed 
to  give  the  plaintiff  in  his  life-time,  or  leave  him  at  his  death, 
as  much  as  Harris  should  give  in  portion  with  his  dangh* 
ter.     The  plaintiff  averred  that  Harris  gave,  in  portion, 
t^OOO/.,  but  that  the  testator  omitted  to  fulfil  his  promise. 
Plea — Non  assumpsit.     The  Jury,  by  a  special  verdict, 
found  that  the  promise  was  made  in  Febrftary,  1676,  that 
there  was  no  note  or  memorandum  in  writing,  and  that  the 
testator  died  in  August,  1G77.    The  statute  29  Car.  2,  c.3, 
passed  in  1676,  and  was  read  a  third  time  in  the  House  of 
Lords,  on  the  7th  oi  March  in  that  year,  and  the  fourth  sec- 
tion provided,  that,  "  from  and  after  the  24th  June,  1676,do 


,a)  GEdw.  1,  c  a.  C.  2  Show.  I7i   I  Vent.a30;2 

(/')  2nd  Insl.  292.  Mod.  310;  2  Ley. 22/;  I  Frccifl. 

U)  I  Bl.  Com.  46.  \m. 

'/')  Sirlliomas  Joties,  108;  S. 
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action  should  be  brought  whereby  to  charge  any  person  up- '        1829. 
on  any  agreement  made  upon  consideration  of  marriage,       J^'' 
&C  unless  the  agreement  upon  which  such  action  should  be  v. 

Ch  ATTERTOIC 

broughtt  or  some  memorandum  thereof,  should  be  in  writ- 
ingy  and  signed  by  the  party,  or  some  other  person  there- 
unto by  him  lawfully  authorized,"  The  question  was,  whe- 
ther a  promise  made  before  the  act,  but  to  be  performed 
after,  would  sustain  an  action  without  note  in  writing. 
Maynard,  Serjeant,  for  the  defendant,  relied  on  the  ex- 
press words  of  the  act,  than  which,  he  said,  nothing  could 
be  plainer,  and  that  it  was  never  heard  that  negative  words 
AD  a  statute  iniroductive,  should  be  interpreted  against  the 
.  express  letter.  Pollexfen,  for  the  plaintiff. — The  penning 
■  and  words  of  the  statute  do  plainly  intend  only  promises  af- 
ter the  ^th  of  June,  and  never  designed  a  retrospect  to 
aT<Hd  marriage  agreements  made  and  concluded  at  any  time 
before.  No  act  of  Parliament  shall  be  intended  to  be  made 
against  natural  justice,  as  it  would  be,  if  this  act  should  be 
taken  literally ;  for  then  good  and  legal  causes  of  action  for 
debts,  or  other  things,  upon  promises  made  upon  good  and 
valuable  consideration,  would  be  destroyed,  and  utterly  tak- 
en away  by  the  retrospect  of  the  law,  which  nobody  could 
divine  would  be  made.  And  he  referred  to  the  opinions 
of  the  Judges  at  Serjeants  Inn,  where,  in  a  case  of  devise 
of  land,  without  three  witnesses,  made  and  published  be- 
fore the  act,  the  testator  dying  after  the  act,  yet,  it  was 
held  good,  though  it  was  no  devise  till  after  the  testator's 
death.  The  title  and  style  of  the  act  was  plain  enough, 
that  designed  only  a  prospect  for  the  future,  for  it  was  for 
the  prevention  of  frauds.  The  whole  Court,  (except  Twis- 
den,  J.,  who  was  absent)  were  of  opinion,  that  the  action 
lay  notwithstanding  the  act,  and  that  the  act  did  not  ex- 
tend to  promises  before  the  24th  of  June;  and  judgment 
was  given  for  the  plaintiff;  and  they  said,  that,  by  an  easy 
transposition  of  the  words  of  the  act,  a  construction  agree- 
able to  justice  might  be  made,  rh,  where  the  words  are. 
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1829.        ''  after  the  24th  June^  no  action  shall  be  brought  for  t 
TowLER       promise  of  marriage  without  note  or  writing,  ftc,"  the 
^^    ^*  words  so  transposed,  **  no  action  shall  be  brouirht  for  any 

promise  after  the  24th  June^  there  is  no  retrospeei  or 
other  injury  to  any  one,  and  it  is  usual  to  make  such  traas* 
position  of  words,  to  make  private  contracts  agree  widi 
the  intention  of  the  parties,  as  upon  a  lease  dated  26tli  •! 
March f  for  years,  rendering  rent  at  the  AtmundaiUm  and 
Michaelmas  during  the  term,  the  first  rent  shall  be  paid  at 
MichaelmaSf  a  fortiori,  to  make  acts  of  Parliament  not 
repugnant  to  common  justice. 

There,  as  here,  there  was  an  intenral  between  the  tine  tiie 
statute  was  read  the  third  time  in  the  House  of  Lords  in  die 
month  of  Mar  chf  and  the  time  when  it  was  to  take  effect,  oia. 
in  the  month  oft/me  following;  and  yet  the  Court  held  that 
the  act  was  not  retrospective,  and  did  not  extend  to  promiaea 
made  before  the  24th  of  June,  the  day  specified  in  the  act 
Here  all  the  clauses  of  the  act  have  a  prospective  view,  and 
the  words  in  the  first  section,  that  unless  such  aeinomledlg» 
metU  or  promise  shall  be  made,  are  clearly  prospective,  and 
must  be  taken  to  refer  to  acknowledgments  or  promises 
which  should  or  might  be  made  after  the  act  came  into 
operation.     So,  the  words  to  be  signed  can  only  apply  to 
a  signature  by  the  party  to  be  charged  after  the  making 
of  the  act.     The  case  of  Gilmore  v.  Shuier,  was  recognis- 
ed as  an  authority  in  Couch  v.  Jeffries  (a),  where,  in  an 
action  for  a  penalty  for  not  paying  the  stamp  duty  upon 
an  indenture  of  apprenticeship;  after  verdict  for  the  plain- 
tiff, a  motion  was  made  in  arrest  of  judgment,  on  the 
ground  that  the  defendant  had,  since  the  verdict,  and  be- 
fore the  1st  September,  1769,  paid  the  duties  under  the 
statute  9  Geo.  S,  c.  37,  s.  4,  which  passed  in  the  last  Ses- 
sion, and  which  discharges  the  penalty  incurred,  on  payment 
of  the  duties  on  or  before  the  Ist  September,  1769.    The 

(a)  4  Burr.  2461. 
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action  was  brought  and  tried  before  the  passing  of  that  act,         1829. 
and  the  question  was,  whether  the  act  should  relate  to  ac-      towlbr 
timis  commenced  before  the  first  day  of  the  Session  in  which  «• 

•a  j         mi  .         1  .  .1        ChATTBITOII. 

K  pasted.  1  he  act  contained  no  proviso  as  to  actions  al- 
ready commenced ;  and  Lord  Maf^field  said — **  Here  is  a 
xiglit  vested ;  and  it  is  not  to  be  imagined  that  the  Legis- 
kiture  could,  by  general  words,  mean  to  take  it  away  from 
die  person  in  whom  it  was  so  legally  vested,  and  who  had 
been  aC  a  great  deal  ofcost  and  charge  in  prosecuting.  They 
certanly  meant  future  actions."  In  WUkinatm  v.  Meyer  (fl)f 
which  was  an  action  of  covenant  on  an  indenture  for  the 
Mmafer  of  Sauih  Sea  stock,  the  defendant  pleaded  that  the 
odatract  was  not  duly  registered  in  the  South  Sea  Company 'a 
faook»  according  to  the  7  Geo.  1,  stat.  2,  s.  8,  which  was 
pasted  subsequently  to  the  date  of  the  indenture ;  and  Mr* 
JiiBticel2ayiaofiii^said — *'  This  act  being  exposi/acio,  the 
ensttruotion  of  the  words  ought  not  to  be  strained,  in  or- 
der to  defeat  a  contract,  to  the  benefit  whereof  the  party 
wat  well  entitled  at  the  time  the  contract  was  made."  So, 
here,  the  plaintifi*was  entitled  to  the  benefit  he  might  and 
would  have  derived  from  the  acknowledgment  made  by 
die  defendant,  that  he  was  indebted  to  the  plaintiff  in  a 
oertain  sum,  if  the  late  act  had  not  been  passed;  and  it 
would  be  a  great  hardship  to  deprive  him  of  his  remedy 
by  giving  the  statute  a  retrospective  operation. 

Lord  Chief  Justice  Best  said — That,  as  he  understood 
that  there  was  a  similar  question  pending  on  a  rule  for  a 
new  trial  in  the  Court  of  King's  Bench,  and  that  it  waa 
highly  desirable  that  there  should  be  uniform  and  con- 
^itlent  decisions  on  so  important  a  point,  and  on  the  con* 
siraction  of  so  recent  a  statute,  the  Court  would  consult 
with  the  other  Judges. 

Cur.  adv.  vuU. 

{a)  2  Lord  Raym.  1352. 


CUATTERTON. 
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1829.  Mr.  Justice  Park  now  delivered  the  judgmeot  of  the 

V.  ""  Court  as  follows: — 

TOWLEK 

V.  This  was  an  action  brought  for  the  agistment  of  cattle. 

The  debt  was,  at  the  time  of  the  action  brought,  of  above 
six  years  standing.  The  evidence  was,  that  the  defendant 
was  at  the  house  of  the  witness  in  February ^  1838,  and  said, 
to  the  plaintiff's  brother,  ^'  I  owe  your  brother  seven  or  eight 
pounds,  and  if  I  do  he  shall  have  it.  I  wish  that  nobody 
should  lose  any  thing  by  me,"  At  another  time  the  defend- 
ant said  '^  Your  brother  Ned  wants  seven  or  eight  pounds 
from  me :  we  must  settle  it — nobody  shall  lose  by  me.*'  The 
action  was  not  brought  till  Hilary  Term  of  the  present  year. 
If  this  verbal  promise  was  good,  the  promise  was  within  six 
years; — but  more  than  six  years  since  the  cause  of  actioB 
first  accrued  had  elfipsed  when  the  action  was  brought.  And 
it  was  insisted  that  the  plaintiff  could  not  recover,  for  tha^ 
by  the  statute  9  Geo.  4,  c.  14,,  (commonly  called  Lord 
Tenterden's  act,)  in  cases  of  simple  contract,  no  acknow* 
ledgment  or  promise  by  words  only  shall  be  deemed  sufficient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take 
any  case  out  of  the  operation  of  the  said  enactments,  (that 
is,  the  statute  of  limitations),  or  to  deprive  any  party  of  the 
benefit  thereof,  unless  such  acknowledgment  or  promise 
shall  be  made  or  contained  by  or  in  some  tcriting  to  be  sigjh 
ed  by  l/te  party  chargeable  thereby^  On  the  other  band,  it 
was  said,  that,  as  the  promise  by  words  in  this  case  was  made 
before  the  operation  of  the  new  statute,  the  action  was  main- 
tainable. Lord  Chief  Justice  Best  took  the  opinion  of 
the  Jury  whether  the  words  proved  amounted  to  a  pro- 
mise to  pay.  They  said  they  thought  they  did.  His 
Lordship  then  nonsuited  the  plaintiff,  on  the  ground  that 
the  promise  should  have  been  in  writingy  according  to  the 
provisions  of  the  new  act,  giving  the  plaintiff  leave  to  move 
to  enter  a  verdict  for  the  sum  in  proof,  if  this  Court  should 
differ  from  him. — But  my  brothers  Bin  rough  and  Gaselee 
think,  and  I  agree  with  them,  that  this  action,  not  having 
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been  brought  till  Hilary  Term,  1829,  and  this  act  having         1829. 
begun  to  rxxnfrom  the  \st  of  January  in  the  present  year> 
cannot  be  maintained  upon  a  verbal  promise.  v. 

Every  man  who  has  attended  a  Court  of  Justice,  for 
some  years,  must  have  observed  how  very  vaguely  and  loose- 
ly many  of  these  verbal  promises,  which  were  to  take  a  case, 
as  it  was  called,  out  of  the  statute  of  limitations,  were  made 
and  proved — and  therefore  it  well  became  him,  who  intro- 
duced this  act,  to  endeavour  to  provide  a  remedy  for  so 
great  an  evil. — The  words  of  the  enactment  which  I  have 
read,  had  they  stood  alone,  would  probably  have  had  an 
immediate  effect  from  the  very  day  the  act  passed,  namely 
the  9th  of  May,  Nay,  according  to  the  old  rule,  which  we 
all  know  prevailed  some  years  ago,  it  would  have  had  its 
operation  from  the  first  day  of  the  session  of  Parliament. 
But  the  noble  mover  of  this  act,  in  order  to  obviate  what 
might  be,  by  many,  deemed  a  hardship,  introduced  a  clause 
(now  the  10th  section  of  the  statute)  declaring  that  this  act 
should  not  take  effect  till  the  Ist  January  following;  there- 
by giving  all  persons  in  possession  of  proof  of  such  parol 
promises,  seven  months,  and  more,  in  which  to  bring  their 
action^  founded  on  such  promises,  if  they  should  be  so 
minded.  If  we  were  not  to  give  the  act  this  construc- 
tion, it  would  follow,  that  if  a  man  obtained  a  verbal  pro- 
mise  a  day  or  two  before  the  first  of  January,  he  would 
8till  have  six  years,  at  any  time  within  which  he  might 
bring  his  action.  The  case  of  Gilmore  v.  SAuter,  re- 
ported in  Sir  Thomas  Jones  (a),  was  pressed  upon  the 
Court,  to .  shew  that  an  act  of  Parliament,  viz.  the  sta- 
tute of  frauds,  should  not  have  a  retrospective  operation; 
but,  upon  looking  at  that  case,  and  the  statute  to  which  it 
refers,  I  do  not  think  it  can  govern  our  present  decision, 
because  the  statute  now  under  review  prevents  all  the  niis- 

(«)  Page  108. 
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1829.         chief  which  the  Judges  in  Gilmorev.  Shtder  contemplated, 

TowLBR       ^y  S^^^ng  ^^^  notice  that  this  law  should  have  no  operation 
V*  till  the  1  St  of  January i  nearly  eight  months  after  its  enact- 

ment.     But  the  present  decision  is  not  the  first,  nor  the  se- 
cond, that  has  been  made  upon  this  very  statute^  carrying  it 
further  than  the  facts  of  this  case  require  us  to  do  at  preseat 
The  first  I  shall  mention,  though  last  in  point  of  time,  was 
the  decision  of  a  very  profound  lawyer,  a  very  strong  and 
clear-headed  man,  my  much  valued  and  excellent  friend^ 
whose  early  and  unexpected  loss  to  the  world  in  his  judi- 
cial capacity,  the  whole  profession  and  every  good  man  mist 
deeply  deplore,  I  mean  the  late  Mr.  Baron  HmHock.    At 
Carlisle f  on  the  5th  March  last,  in  a  case  of  KirkhaughiM 
Herbert^  be  nonsuited  the  plaintiff,  though  the  action  had 
been  commenced  before  the  lit  oi  January ^  beoauae  he 
had  only  a  parol  promise  to  take  th€  case  out  of  tho  ite^ 
tute.     But  where  can  we  look  to  a  better  authority  nftoa* 
the  subject,  than  to  the  noble  Lord  who  framed  thehnrand 
brought  it  into  Parliament?  Lord  Tenterdem,  at  tfaeSittims 
after  last  Hilary  Term,  at  Guildhall,  nonsuited  tfaejdaia^ 
tiff,  where  the  action  had  been  commenced  befom  the  Itt 
of  January,  and  a  parol  promise  made  before  thatdaf 
was  offered  in  evidence  to  take  the  case  out  of  Ihr  sla* 
tute  of  Umitations,  his  Lordship  holding  that  the  statHte 
appliedi  and  that  the  parol  promise  was  insuflScaent    'In 
these  two  cases  it  will  be  observed,  that  the  action  mn 
brought  before,  though  not  tried  till  qfier  the  statute 
had  begun  to  operate:  and  therefore  in  that  respect  thef 
are  stronger  than  the  case  at  bar.     We  are,  therefore, 
of  opinion,  that  in  this  case  the  rule  for  setting  aside  the 
nonsuit  must  be — 

Discharged  (ff). 

(a)  See  Wilkinson's  **  Treatise  on  the  LimUatum  of  Act  urns'*  waiff 
the  above  statute,  page  146. 
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1839. 
Fridthf, 

Leogett,  Assignee  of  Grimman,  a  Bankrupt,  v.  Finlay.      Nov.  20th. 

^LL  matters  in  difference  in  this  cause  were,  by  an  ByaJudge'« 
order  of  Mr.  Justice  Burrough,  dated  the  1 1th  JunCf  1829,  Jra  in  differ- 
referred  to  a  barrister,  so  as  he  should  make  his  award  in  *"*^  *"?f*.!l*!« 

'  were  referred  to 

writing,  on  or  before  the  first  day  of  Trinity  Term  then  an  arbitrator,  so 

^  as  he  should 

next,  or  on  or  before  such  further  or  ulterior  day  as  he  make  his  award 
should  appoint  and  signify  in  writing,  under  his  hand,  to  be  |^"  before^the'* 
indorsed  on  the  said  order.     Several  meetincfs  took  place  first  day  of  Tn'- 

°  ^  nity  Term  then 

before  the  arbitrator;  and,  by  a  memorandum  at  the  foot  of  next,  or  on  or 
xht  order,  he  enlarged  the  time  for  making  his  award  to  ^het  or  ulterior 
the  hist  day  of  Trinity  Term.     Before   the   expiration  Jj^^f^'J^^ 
of  the  time  so  enlarged,  the  arbitrator  recommended,  that  nify  in  writing 
sererml  surveyors,  who  had  been  examined  before  him  as  wit-  to  be  indorsed  ' 
nessesi  should,  to  save  expense,  meet,  and,  if  possible,  agree  ^y^^  arbitrator 
in  their  valuations  of  certain  work  done  for  the  defendant  by  eni*'fe<*  ^*J« 

''    lime  by  mdone- 

the  plaintiff;  and  thereupon  the  plaintiff's  attorney,  at  the  ment  upon  the 
request  of  the  arbitrator,  on  the  7th  July^  being  the  day  fore  the  expira- 
previous  to  the  expiration  of  the  enlarged  time  for  making  {^^Jd  timeruie 
the  award,  obtained  another  order  of  Mr.  Justice  Bur-  pontiff's  attor- 

.   .  ney,  at  the  rc- 

roughf  authorizing  the  arbitrator  further  to  enlarge  the  quest  of  the  ar- 
time  to  the  fourteenth  day  of  the  present  Term,  which  ed"  Judge's  w- 
order  was  served  on  the  arbitrator,  and  was  afterwards  dcrforafur- 

'  ther  enlarge- 

made  a  rule  of  Court.     The  arbitrator  appointed  another  menL    The  de- 

.        -  fendant  attend* 

meeting  for  the  26th  of  October^  of  which  the  plaintiff  had  ed  a  meeting 

notice,  but  which  was  attended  by  the  defendant  alone,  thcarbUrator 

the  plaintiff's  attorney  having  informed  the  arbitrator  that  *°  p«"tt»nce  of 

the  plaintiff  was  absent  from  London^  and  that  the  survey-  but  tiie  pUintifr 

ors  had  not  met  according  to  the  proposed  suggestion,  for  his  non-at- 

The  defendant  having  stated  that  he  had  closed  his  case,  g*^^"^;  ^^^, 

the  arbitrator,  on  the  28th  October,  made  his  award  in  fa-  ^a^ds  made  his 

.  award,  but  did 

your  of  the  defendant,  without  having  made  any  indorse-  not  indorse  the 
ment  of  the  second  enlargement  on  the  original  order.  J^^"  on^thc^" 

original  order: 
— Htld,  that,  as  both  parties  had  in  effect  assented  to  the  enlargement,  the  award  was  valid,  as  the 
authority  of  the  arbitrator  bad  not  expired. 
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and  the  arbitrator  did  not  make  his  award  till  after  the         1R29. 


^ 


FiNLAY. 


expiration  of  a  further  period^  to  which  it  had  been  agreed 
to  extend  the  time,  in  consequence  of  the  defendant's  hav-  o. 

ing  delayed  to  furnish  him  with  the  name  of  a  trustee, 
which  was  required  to  make  part  of  the  award ;  and  the 
defendant's  solicitor  afterwards  wrote  a  letter,  requiring 
that  the  arbitrator  would  take  into  consideration  matters 
not  before  him  during  the  reference, — which  was  refused, 
as  the  reference  was  considered  to  be  closed : — the  Court 
of  Esoiequer  held,  that,  under  those  circumstances,  the 
delay  in  making  the  award  had  not  invalidated  it,  as  being 
made  after  the  expiration  of  the  arbitrator's  authority;  for 
that  the  conduct  of  the  defendants  and  the  solicitor's  let- 
ter,  was  equivalent  to  a  consent  to  extend  the  time.  So,  in 
Lawremee  v*  Hodg»on{a),  that  Court  held,  that  an  objec« 
tion  that  the  time  for  making  an  award  had  not  been  duly 
enlaigedy  is  waived  by  proceeding  in  the  reference,  with  a 
knowledge  of  that  fact;  and  in  Matson  v.  Trowerijb),  an 
award  was  held  good,  though  made  by  an  umpire,  the  ar- 
bitrators having  no  authority  to  appoint  one;  and  though 
he  examined  the  parties  separately,  they  having  attended 
hinif  and  made  no  objection: — and  here,  as  the  plaintiff's 
attorney  not  only  consented  to  the  enlargement  of  the  time, 
but  actually  procured  the  second  order  for  that  purpose, 
he  BMist  therefore  be  bound  by  the  award. 

Mr.  Serjeant  Wildcy  in  support  of  his  rule. — The  only 
question  b,  whether  the  arbitrator  had  any  existing  autho- 
rity at  the  time  he  made  bis  award.  The  second  order  by 
the  Judge  for  enlarging  the  time  was  not  sufficient  of  itself: 
the  arbitrator  should  have  made  an  indorsement  of  such  en- 
largement OD  the  original  order,  before  he  made  his  award. 
Besides,  the  last  order  was  not  procured  with  the  consent 
of  the  parties  submitting,  but  at  the  request  of  the  arbitra- 

(a)  I  Yoirnge  &  Jcr.  10.  (/>)  1  Ryan  &  Mood.  17. 

VOL.  HI.  T  T 
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1829.  Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Tern,  m. 

on  the  10th  instant,  on  an  affidavit  of  those  facta,  obtained 
a  rule  on  the  part  of  the  plaintiff,  calling  on  the  defendant 
to  shew  cause  why  the  award  should  not  be  set  asidey  on 
the  ground  that  it  had  not  been  made  until  after  the  au- 
thority of  the  arbitrator  had  expired. 

Mr.  Serjeant  Adams y  and  Mr.  -  Serjeant  Bompas^  now 
shewed  cause.     Neither  the  plaintiff  nor  defendant  raised 
any  objection  to  the  enlargement  of  the  time  for  making  the 
award ;  and  as  the  second  Judge's  order  was  obtained  at  the 
request  of  the  arbitrator,  and  through  the  medium  of  the 
plaintiff's  attorney,  a  further  indorsement  on  the  original  or* 
der  was  unnecessary.  Besides,  the  plaintiff  did  not  object  to 
the  authority  of  the  arbitrator,  but  the  only  reason  awigiHfl 
for  his  not  attending  the  meeting  on  the  S6th  of  Odobeff 
was,  that  he  was  out  of  town,  and  that  the  surveyors  had  not 
met  according  to  the  recommendation  of  the  arbitrator. 
The  plaintiff,  therefore,  must  be  taken  to  have  aaaented  Is 
the  enlargement  to  that  day,  and  the  time  for  making  m 
award  may  be  extended  by  a  Judge's  order,  partienkrif 
where  the  matters  in  difference  were  originally  referredlf 
virtue  of  such  an  order.     In  Tidd*s  Practice,  it  is  8akl(i)^ 
*^  if  arbitrators  cannot  make  their  award  within  the  tine 
limited  by  the  rule  of  Court,  or  order  of  Nin  Bnm% 
a  rule  may  be  obtained  by  consent,  but  not  otherwise,  lor 
enlarging  it;  and  if  an  arbitrator  has  power  to  enhnrgtfc 
time  for  making  his  award  to  any  other  day,  he  mayca 
large  it  more  than  once;"  and  in  the  case  of  The  Ki»g\ 
aid  oiMytton  v.  Hill{b),  where  the  defendants,  in  an  cxto 
in  aid,  had  withdrawn  their  plea,  and  suffered  jndgw 
to  be  entered  up,  upon  an  agreement  to  submit  to  arkif 
tion  the  question  of  the  amount  of  what  was  due  !• 
prosecutor,  provided  the  award  were  made  by  a  given  tf 

{a)  9th edit  «2(>.  (/»)  7  Price,  636. 
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and  the  arlritrator  did  not  make  his  award  till  after  the  1R29. 
ezpinlion  of  a  further  period,  to  which  it  had  been  agreed 
to  extend  the  time,  in  consequence  of  the  defendant's  hav- 
ing delayed  to  furnish  him  with  the  name  of  a  trustee, 
which  was  required  to  make  part  of  the  award ;  and  the 
defendant's  solicitor  afterwards  wrote  a  letter,  requiring 
that  the  arbitrator  would  take  into  consideration  matters 
not  before  him  during  the  reference, — which  was  refused, 
as  the  reference  was  considered  to  be  closed : — the  Court 
oi  Exchequer  held,  that,  under  those  circumstances,  the 
dfday  in  making  the  award  had  not  invalidated  it,  as  being 
made  after  the  expiration  of  the  arbitrator's  authority;  for 
that  the  eonduct  of  the  defendants  and  the  solicitor's  let- 
ter,  was  equivalent  to  a  consent  to  extend  the  time.  So,  in 
Ldmoremee  v.  Hodgson{a),  that  Court  held,  that  an  objec* 
tioB  that  the  time  for  making  an  award  had  not  been  duly 
enhufged,  is  waived  by  proceeding  in  the  reference,  with  a 
knowledge  of  that  £Eu;t;  and  in  Matson  v.  Trower{b),  an 
award  was  held  good,  though  made  by  an  umpire,  the  ar- 
bitrators having  no  authority  to  appoint  one;  and  though 
he  examined  the  parties  separately,  they  having  attended 
him^  and  made  no  objection: — and  here,  as  the  plaintiff's 
attorney  not  only  consented  to  the  enlargement  of  the  time, 
hut  actually  procured  the  second  order  for  that  purpose, 
he  most  therefore  be  bound  by  the  award. 

Mr.  Serjeant  Wilder  in  support  of  his  rule. — The  only 
question  is,  whether  the  arbitrator  had  any  existing  autho- 
rity at  the  time  he  made  his  award.  The  second  order  by 
the  Judge  for  enlarging  the  time  was  not  sufficient  of  itself : 
the  arbitrator  should  have  made  an  indorsement  of  such  en- 
largement on  the  original  order,  before  he  made  his  award. 
Besides,  the  last  order  was  not  procured  with  the  consent 
of  the  parUcs  submitting,  but  at  the  request  of  the  arbitra- 

(a)  I  Yoiinge  &  Jcr.  10.  (b)  1  Ryan  &  Mood.  17. 

VOL.  III.  T  T 
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1829.        tor.     An  award,  to  be  binding  on  both  parties,  must  be 
^    ""     '       mutual ;  but  here  the  second  order  could  not  have  been 

LRnGETT 

V.  binding  on  the  defendant  if  the  arbitrator  had  decided 

against  him,  as  it  was  procured  at  the  request  of  the  a^ 
bitrator,  and  without  the  knowledge  or  consent  of  the  de- 
fendant; and  neither  the  plaintiff  nor  his  attorney  attend- 
ed at  the  last  meeting.  This,  therefore,  is  distinguishabk 
from  a  case  where  a  rule  for  enlarging  the  time  for  niak* 
ing  an  award  is  obtained  by  consent  of  the  parties,  as  it 
was  procured  at  the  instance  of  the  arbitrator  himself. 

Lord  Chief  Justice  Tindal. — I  think  this  rule  ought  to 
be  discharged.    The  objection  raised  to  the  award  is,  that 
the  terms  of  the  original  order  of  reference  have  not  beeo 
complied  with,  as  the  arbitrator  was  thereby  only  em- 
powered to  enlarge  the  time  for  making  his  award,  by  an  in- 
dorsement on  the  order  in  his  hand-writing.   The  power  of 
the  arbitrator  was  not  Umited  to  a  single  enlargement  of  the 
time,  as  he  might  extend  it  from  day  to  day.     But  it  litf 
been  said,  that  the  second  enlargement  was  made  without 
authority,. as  there  was  no  indorsement  on  the  original 
order  to  warrant  it.     If,  however,  it  sufficiently  appears 
that  the  parties  consented  that  a  second  Judge's  order 
should  be  obtained  to  authorize  a  further  enlargement,  I 
think  that  the  formal  or  particular  mode  of  enlargement 
prescribed  by  the  terms  of  the  original  order,  is  thereby 
waived.     The  only  question  then  is,  whether  there  is  suf- 
ficient evidence  to  satisfy  us,  that  there  has  been  such  con- 
sent.    The  plaintiff's  attorney  applied  for  and  obtained 
the  second  order,  at  the  request  of  the  arbitrator.    The 
plaintiff,  through  him,  not  only  shewed  that  he  was  willing 
to  act  un^dcr  the  second  order,  but  did  not  express  anj 
dissent  to  the  arbitrators  proceeding  upon  it;  for,  vben 
the  last  meeting  was  appointed,  the  excuse  for  his  noo-at- 
tendance  was  his  being  absent  from  town,  and  that  the 
surveyors  had  not  met  according  to  the  recommendation  of 
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the  arbitrator.     But  it  has  been  said,  that  there  was  no         1829. 

mutuahty  between  the  submitting  parties  to  consent  to  the 

further  enlargement,  and  that  an  award,  to  be  binding, 

must  be  mutual.     To  that  I  fully  assent;  but  the  defend- 

ant  attended  at  the  last  meeting,  and  if  the  arbitrator  had 

made  an  award  against  him,  he  would  have  been  bound 

by  it.     I  am  therefore  of  opinion,  that  enough  appears  on 

the  face  of  the  affidavits,  to  shew  that  the  consent  of  the 

plaintiff's  attorney  to  the  obtaining  the  second  order  for 

the  enlarged  time  for  the  arbitrator's  making  his  award, 

is  a  waiver  of  the  objection  which  has  been  raised,  that 

it  was  not  duly  enlarged ;  and  therefore,  that  we  ought  not 

to  set  aside  the  award. 

Mr.  Justice  Park. — It  appears  not  only  that  the  plain- 
tiff s  attorney  obtained  the  second  order  for  the  enlarge- 
ment of  the  time  for  the  arbitrator  to  make  his  award,  but 
that  he  had  also  notice  of  the  appointment  for  the  meet- 
ing of  the  26th  of  October,  as  he  sent  an  excuse  for  the 
plaintiff's  not  attending  at  that  meeting.  He  should  then 
have  objected  to  the  want  of  authority  in  the  arbitrator  to 
proceed  with  the  reference;  instead  of  which  the  attorney 
laid  by  till  the  arbitrator  had  made  his  award,  and  when 
he  and  the  plaintiff  discovered  it  to  be  against  the  latter, 
an  application  was  made  to  set  it  aside.  It  appears  to 
me,  therefore,  that  there  is  no  ground  for  the  appUcation. 

Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Gaselee. — I  am  quite  satisfied  that  this 
award  ought  not  to  be  set  aside.  I  was  at  first  disposed 
to  think,  that  the  last  enlargement  was  made  without  au- 
thority, as  the  mere  request  of  the  arbitrator  to  have  the 
second  Judge's  order  for  that  purpose  was  not  of  itself 
auflScient ;  but  enough  appears  to  shew  us,  that  both  the 
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1929. 


submitting  parties  consented  to  it  The  second  order  was 
procured  by  the  plaintifTs  attorney,  and  served  on  tbem^ 
bitrator,  and  the  defendant  attended  at  the  kst  meedng, 
which  could  only  have  been  held  in  pursuance  of  such 
order.  This  is  equivalent  to  a  consent  by  both  paitiei 
diat  the  time  might  be  enlarged  according  to  the  terms  of 
the  second  order;  and  the  arbitrator  had  authority  to  uudEe 
hh  award,  after  the  defendant  had  stated  that  be  iMi 
closed  his  case,  and  the  plaintiff  sent  an  excuse  for  notht- 
tending  at  the  last  meeting.  But  as  the  plaintifTis  theti- 
signee  of  a  bankrupt,  I  concur  with  the  Court  in  thiik'* 
ing,  that  the  rule  ought  to  be 

Discharged  without  costs  (a), 
(a)  See  Mason  v.  WaUit,  10  Bam.  &  Cress.  10/. 


Satvrdayf 
Nov.  21s/. 


Kay  r.  Groves. 


The  defendant     J.  HIS  was  an  action  of  ossumpsit  on  the  following  writ- 
tiff  the*foik!lf°'  ^^"  guarantie,  given  by  the  defendant  to  the  phuntiff^- 


ing  guarande: 
— "  I  hereby 


**  I  hereby  agree  to  be  answerable  to  Mr.  Kay,  for  die 
i^^bie  to^r.  amount  of  five  sacks  of  flour,  to  be  delivered  to  Mr.  /T, 

Tat/lor,  Grays  Inn  Lane  Road,  payable  in  one  month. 

Thomas  Groves.'' 


Nov.  18th,  1828. 


At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  Wu^ 
minster,  at  the  adjourned  sittings  after  the  last  Tens, 


K.,  (the  plain- 
tiff), for  the 
amount  of  five 
lackf  of  flour, 
to  be  delivered 
to  W.  T.t  paya- 
ble in  one 
month."     The 
day  after  the 

^venrthe plain-  the  plaintiff  proved,  that,  on  the  \9i\i  November^  1888|he 

tiff  delivered 
five  sacks  of 

flour  to  W.  T.  on  account  of  the  defendant.  When  part  of  the  flour  had  been  oonsamaU  ^^  !*• 
complained  of  its  quality.  Two  days  after  the  first  delivery,  five  other  sacks  were  leiiC  to  W.  f« 
on  account  of  the  plaintiff,  and  three  sacks  and  a  half  of  the  first  parcel  were  afterwards  ictefw' 
to  him  by  fV.  T,  It  being  left  to  the  Jury  to  say,  whether  the  second  delivery  was  made  Id  ib^ 
stitution  of  the  five  sacks  first  delivered,  and  they  having  found  that  it  was  not,  the  Court  ftfaM' 
to  disturb  the  verdict  or  grant  u  new  trial. 
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d^iKeeed  five  sacks  of  flour,  on  account  of  the  defendant,  1829. 
to  Taplor.  It  appeared,  that,  when  part  of  this  flour  had 
been  oonsumed  by  Tat/lor,  he  complained  of  its  quality; 
that,  on  the  2lst  November,  the  plaintiff  caused  to  be  de- 
livered five  other  sacks ;  and  that,  on  the  24th,  Taylor 
aent  back  to  tlie  plaintiff  three  sacks  and  a  half  of  flour, 
beittg  the  remainder  of  the  five  sacks  first  delivered. 

For  the  first  parcel  of  flour,  sent  on  the  19th  November, 
Tuffhr  gave  a  return  ticket  to  the  plaintiiF  s  carman  as 
foUowB>-*- 

"  Received  from  Mr.  Kay,  on  account  of  Mr.  Groves, 
five  sacks,  ( White's).  ^  ^^^^„ 

Taylor,  also  gave  a  return  ticket  for  the  second  parcel 
as  follows: — 

*•  Received  from  Symonis  wharf,  five  sacks  flour  (BalTsJ 
on  account  of  Mr.  Kay.  ^^  y.^^^^  „ 

The  defendant  paid  4/.  5$.  into  Court,  the  price  of  the 
flour  consumed  by  Taylor,  and  called  a  witness,  who  stat- 
ed^ that  he  and  the  plaintiff  had  agreed  to  supply  Taylor 
with  five  sacks  of  flour  each,  at  their  own  risk,  shortly  be- 
fore the  delivery  of  the  flour,  on  the  19th  o{  Noveniberm 

His  Lordship,  after  observing  that  the  plaintiff*  had  not 
proved  a  second  order  from  the  defendant  for  a  further 
delivery  of  flour  to  Taylor,  told  the  Jury,  that  the  ques- 
tion for  their  consideration  was,  whether  the  delivery  of 
the  five  sacks  of  flour  on  the  21st  of  November  was  made 
in  substitution  of  the  five  sacks  delivered  on  the  19th;  and 
said,  that  although  the  one  might  have  been  substituted  for 
tiie  other,  still,  that  the  second  parcel  might  have  been 
delivered  under  a  new  contract,  and  for  which  the  defend- 
ant would  not  be  liable  under  his  guarantie. 

The  Jury  found,  that  the  delivery  of  the  five  sacks  on 
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\S29,  the  21st  November ,  was  not  made  in  substitution  of  the 
flour  delivered  on  the  19th;  and  accordingly  returned  a 
verdict  for  the  defendant. 

Mr.  Serjeant  Jones,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  this  verdict  might  be  set  aside  and 
a  new  trial  had,  on  the  ground  that  the  guarantie  ^ven 
by  the  defendant  was  a  continuing  guarantie  to  the  ez* 
tent  of  five  sacks  of  flour  at  least,  although  delivered  at 
several  times,  and  in  difierent  quantities;  and  that  the 
Jury  should  have  been  directed  to  find  a  verdict  for  the 
plaintiS'to  that  amount;  and,  in  Mason  v.  Pritchard  (a), 
the  Court  said — ''  That  the  words  of  a  guarantie  are  to 
be  taken  ^  strongly  against  the  party  giving  it,  as  the 
sense  of  them  would  admit  of;  *'  and  here,  the  defendant 
meant  to  be  answerable  for  the  amount  of  five  sacks  of 
flour,  to  be  delivered  by  the  plaintifi^to  7Vi^^,  if  not  paid 
for  within  a  month  of  the  delivery,  until  the  credit  was  I^ 
called. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  defend- 
ant undertook  to  be  answerable  to  the  plaintifi*  for  Ae 
amount  of  five  sacks  of  flour,  to  be  delivered  to  Taf- 
lory  payable  in  one  month;  and,  as  five  sacks  were  de- 
livered the  day  after  the  guarantie  was  given,  viz.  on  the 
19th  November y  the  defendant  was  only  responsible  for 
the  payment  for  those  sacks,  in  case  Taylor  neglected  to 
pay  for  them  within  a  month  from  that  day.  The  deliYerj 
of  the  five  sacks  on  the  2 1st  of  iVbremier  was  certainly 
not  made  in  substitution  of  those  sent  on  the  19th,  as,  on 
the  24th,  three  sacks  and  a  half  of  the  first  parcel  were 
sent  back  by  Taylor  to  the  plaintifi^,  as  being  of  a  bad  qua- 
lity, and  no  flour  was  returned  in  lieu  of  \U  If  no  part  of 
the  first  five  sacks  had  been  returned,  there  would  have 
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been  no  pretence  for  charging  the  defendant  with  any  part  lS2fK 
of  the  flour  sent  two  days  afterwards;  and,  as  there  was  no 
evidence  to  shew  that  the  defendant  had  consented  to  ex- 
tend bis  liabihty  beyond  the  five  sacks  first  dehvered,  it 
was  properly  left  to  the  Jury  to  say,  whether  the  second 
delivery  was  intended  as  a  substitution  of  the  flour  first 
sent,  and  they  were  .fully  justified  in  finding  that  it  was 
not,  as  three  sacks  and  a  half  of  the  first  parcel  were 
afterwards  returned  to  the  plaintiff*.  Besides,  Taylor y  by 
bis  return  tickets,  stated  that  he  received  the  first  parcel 
of  flour  from  the  plaintiff*,  on  account  of  the  defendant, 
and  the  second  parcel  from  Symons's  wharf,  on  account  of 
the  plaintiff*.  The  latter,  therefore,  was  a  separate  trans- 
action, and  wholly  distinct  from  and  unconnected  with 
the  guarantie ;  and  as  Taylor  returned  to  the  plaintiff*  all 
tbe  flour  he  had  not  used,  which  was  sent  to  him  on  the 
19th  November^  and  the  defendant  paid  the  value  of 
that  which  was  consumed  into  Court,  the  Jury  very  pro- 
perly found  a  verdict  for  him,  and  there  is  no  reason  to 
disturb  it. 

Mr.  Serjeant  Jones,  in  support  of  his  rule. — The  gua- 
rantie was  a  standing  or  continuing  guarantie,  and  was 
not  confined  to  the  delivery  of  five  specific  sacks  of  flour, 
but  must  be  taken  to  extend  to  that  quantity,  at  whatever 
time  and  in  whatever  manner  delivered ;  and  if  the  plain- 
tiff had  caused  the  whole  to  be  delivered  by  a  sack  or  a 
bushel  at  a  time,  and  at  diff*erent  intervals,  the  defendant, 
by  his  guarantie,  would  have  been  bound  to  pay  for  each 
sack  or  each  bushel,  at  the  expiration  of  one  month  from 
the  respective  deliveries,  if  the  whole  quantity  did  not  ex- 
ceed five  sacks.  There  was  no  evidence  to  shew  that  the 
delivery  on  the  21st  of  November  was  made  under  a  new 
contract;  and  as  Taylor  complained  of  the  quality  of  the 
flour  first  delivered,  the  second  parcel  might  have  been 
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\B'29.        substituted  for  the  first,  particularly  as  the  quantitieB 

the  same;  and  the  defendant  was,  at  all  events,  liable  for 
the  payment  of  five  sacks,  as  the  guarantie  was  not  faait^ 
ed  to  quality  or  price,  or  the  deUvery  of  five  sacks  at  oat 
and  the  same  time;  and  the  defendant  admitted  that  fits 
sacks  had  been  supplied  on  the  faith  of  the  guaraptiSi' 
by  the  payment  into  Court  of  the  value  of-  the  flour  whiok 
had  been  used  by  Taylor. 

Lord  Chief  Justice  Tindal. — ^The  only  queatioa  kk.ibk 
case  is,  whether  my  direction  to  the  Jury  was  rigbt;  ajl4 
as  the  plaintiff's  demand  was  for  so  small  a  smn,  the< 
diet  ought  not  to  be  disturbed  unless  the  Jury  had 
evidently  misdirected.     But  after  having  beard  the  orefef- 
sons  adduced  in  support  of  a  new  trial,  I  am  not  awais 
that  the  question  could  have  been  left  in  any  other  wvf 
to  the  Jury  than  it  was ;  and  the  facts,  as  proved,  aft  cs^ 
ccedingly  strong  to  shew  that  they  came  to  a  right  cos- 
elusion.     It  was  proved,  that,  on  the  19th  Noviemberf&m 
sacks  of  flour  were  delivered  to  Taylor  by  the  plaintiff,  os 
account  of  the  defendant,  at  a  month's  credit.     The  de- 
fendant s  guarantie  therefore  began  to  run  from  the  liMi, 
and  by  which  he  was  to  remain  liable  for  the  flour  so  det 
vered,  if  it  were  not  paid  for  by  Taylor  at  the  expiratioB 
of  a  month.     But  it  appeared  that,  two  days  afterwards, 
vis.  on  the  21st  November^  five  other  sacks  were  sent  to 
Taylor y  and  the  ticket  left  with  them  stated  that  they  weie 
sent  from  Symonss  wharf,    on   account  of  the  plaintiff* 
Taylor,  therefore,  on  that  day,  had  ten  sacks  of  flour,  for 
five  of  which  the  defendant  was  responsible,  and  five, 
for  which  he  was  not  liable.     On  the  24th  Nocembeff 
three  sacks  and  a  half  of  the  first  five  sacks  were  returned 
to  the  plamtiff  by  Taylor^  and  no  other  fiour  was  sent  back 
by  him  in  exchange.    The  cfuestion,  therefore,  under  these 
circumstances,  is,  whether,  although  the  defendant^byhie 
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guamotie  was  liable  for  the  five  sacks  of  flour  furnished  1829. 
bj  the^plaintiff  on  the  19th  November,  he  could  be  deem- 
ed'responsible  for  the  five  sacks  supplied  on  the  Slst, 
three  -sacks  and  a  half  of  the  first  five  having  been  return- 
ed;. The  defendant  insisted,  that  he  was  only  liable  under 
his  gaarantie  for  the  value  of  the  sack^and  half  consumed 
bjr  Tmylar,  and  which  the  defendant  paid  into  Court.  But 
it  has  been  said  for  the  plaintifi,  that,  as  the  defendant's 
guarantie  to  pay  for  five  sacks  of  flour,  to  be  delivered  by 
thftpkintiffto  Taylor,  did  not  state  that  they  were  to  be 
dMitered  at  one  and  the  same  time,  it  must  be  taken  to 
extend'  to  that  quantity  of  flour  to  be  delivered  at  any 
tHMiy  and  in  any  parcels  not  exceeding  five  sacks  in  the 
whoiei  tmd  therefore,  that  it  applied  to  the  second  delivery 
of  the  itre  sacks  on  the  21st  November,  as  well  as  to  those 
delivered  on  the  19th.  But  the  latter  was  not  only  an  ex 
fM  facto  delivery,  but  the  flour  was  of  a  different  sample 
andqnality,  and  sent  from  Symonss  wharf,  and  not  from 
tbe'plaintiff*'s  house.  I  therefore  left  it  to  the  Jury  to  say, 
whether  the  second  delivery  could  be  considered  as  a  sub- 
stitution of  the  five  sacks  that  were  first  delivered ;  and 
they  found  that  it  was  not:  and  they  were  fully  warranted 
in  so  doing  by  the  evidence  of  one  of  the  witnesses,  who 
slated,  that  he  and  the  plaintiff^  had  furnished  ten  sacks 
to  Taylor,  on  their  own  risks;  and  yet  the  plain tifi' sought 
to  charge  the  defendant  on  his  guarantie,  although  the  se- 
cond deHvery  of  the  five  sacks  of  flour  was  not  in  exchange 
for  or  in  substitution  of  the  first. 

Mr.  Justice  Park. — As  the  plaintifl*  only  sought  to  re- 
cover 17/.  10^.,  being  the  amount  of  five  sacks  of  flour^ 
the  motion  to  set  aside  the  verdict  can  only  be  supported 
on  the  ground  of  a  misdirection  by  my  Lord  Chief  Justice 
to  the  Jury;  and  I  thought,  at  the  time  of  the  application, 
that  the  three  sacks  and  a  half  of  flour  were  sent  back  by 
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1829.         Taylor  to  the  plaintiff,  before  the  second  parcel  of  five 
sacks  were  delivered.     If  that  had  been  so^  the  question 
would  have  been,  whether  the  delivery  of  the  latter  was  a 
substitution  of  the  former.    There  can  be  no  doubt  but 
that  the  first  delivery,  on  the  1 9th  November ,  was  made 
in  compliance  with  the  terms  of  the  defendant's  guarantiey 
and  he  would  have  remained  liable  to  the  plaintiff  for  the 
amount  of  five  sacks,  to  be  paid  for  by  Tat/lor  in  one 
month  from  that  day,  whether  they  had  been  delivered  at 
once,  or  at  different  times,  and  if  no  part  of  the  first  five 
sacks  had  been  returned,  the  defendant  would  have  he&k 
liable  for  their  amount.     But,  it  appears,  that,  on  the  2hi 
of  November,  five  other  sacks  were  delivered  by  the  plain- 
tiff to  Taylor,  for  which  there  is  no  colour  to  charge  the 
defendant,  as  no  part  of  the  five  sacks  first  delivered  had 
been  then  returned,  the  three  sacks  and  a  half  not  having 
been  sent  back  until  the  34th,  the  remaining  sack  andt 
half  having  been  consumed  by  Taylor.     If  be  had  coo* 
plained  of  the  quality  of  the  flour  contained  in  the  first  five 
sacks,  in  the  first  instance,  or  returned  the  three  sacks  and 
a  half  before  the  other  five  sacks  were  sent,  it  would  have 
been  altogether  a  different  question. 

Mr.  Justice  Burrough. — The  defendant,  on  the  ISth 
November,  agreed  to  be  answerable  to  the  plaintiff  for  the 
amount  of  five  sacks  of  flour,  to  be  delivered  to  Taylor, 
payable  in  one  month ;  and  as  five  sacks  were  delivered  on 
the  following  day,  viz.  the  i9th  November,  and  three  sacb 
and  a  half  were  returned  to  the  plaintiff  after  five  other 
sacks  had  been  supplied,  the  defendant  cannot  be  deemed 
answerable  for  them,  as  he  only  stipulated  for  the  payment 
of  five  sacks  one  month  after  delivery,  and  which  must  be 
taken  to  apply  to  the  five  sacks  first  deUvered. 

Mr.  Justice  Gaselee. — I  am  of  the  same  opinion.   V 
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the  five  sacks  delivered  on  the  ^Ist  November  had  been 
sent  in  lieu  of  the  first,  or  in  substitution  of  the  three  and 
a  half  returned  by  Taylor ^  the  case  would  have  been  al- 
together different.  The  first  five  sacks  were  delivered  on 
the  19th  November  J  and  if  Taylor  had  kept  them  twenty- 
seven  days,  and  consumed  part,  and  returned  three  and  a 
half  to  the  plaintiff,  the  defendant  would  not  have  been  lia- 
ble for  flour  aflterwards  supplied,  to  the  extent  of  another 
month,  as  the  credit  was  to  be  confined  to  one  month  from 
the  time  of  the  delivery  of  five  sacks. 

Rule  discharged. 


.1829. 


Sherwood  and  Another  r.  Taylor. 

X  HIS  was  an  action  brought  by  the  plaintiffs,  builders, 
to  recover  the  sum  of  327 /.^  the  balance  of  an  account  of 
3124*/.,  for  work  done  for  the  defendant,  who  had  con- 
tracted with  the  plaintiffs  for  the  building  of  a  factory  in 
St.  George's  Fields,  The  defendant  tendered  the  plain- 
tiffs 250/.  in  cash  before  the  commencement  of  the  action, 
but  the  plaintiffs  refused  to  accept  it,  and,  nine  days  af- 
terwards arrested  the  defendant  for  the  alleged  balance 
of  327/.  The  defendant,  on  his  arrest,  deposited  that 
sum,  together  with  20/.  for  costs,  with  the  Sheriff*s  officer ; 
and,  at  the  trial  before  Lord  Chief  Justice  Tindal,  at 
fFestminster,  at  the  Sittings  after  the  last  Term,  the  ac- 
counts appearing  to  be  complicated ; — the  cause,  and  all 
matters  in  diflerence,  were,  by  consent  of  the  parties,  re- 
ferred to  an  arbitrator,  who  found  that  250/.  only  was  due 
to  the  plaintiffs. 

Mr.  Serjeant  Jones,  on  an  affidavit  of  these  facts,  on  a 
former  day  in  this  Term,  obtained  a  rule  calling  on  the 
plaintiffs  to  shew  cause  why  the  defendant  should  not  be 


Monday, 
Nov.  23rd. 

The  plaintiffii 
arrested  the  de- 
fendant for 
3272.,  the  al- 
leged balance 
of  an  accounL 
The  defendant 
had  previously 
tendered  250/. 
which  the  plain- 
tiffs refused  to 
accept.     The 
cause  and  all 
matters  in  dif- 
ference were 
referred  to  an 
arbitrator,  who 
found  that  250L 
only  was  due  to 
the  plaintiflik: — 
Held,  that  the 
defendant  wai 
not  entitled  to 
costs  under  the 
statute  43  Geo. 
3,  c.  46,  s.  3,  ai 
he  did  not  shew 
that  the  arrest 
was  malicious,    . 
or  that  he  was 
held  to  bail 
without  reason- 
able or  probable 
cause. 
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1829.  allowed  his  costs  under  the  statute  43  Gfeo.  9,  c^  46,  s.  9, 
on  the  ground  that  the  plamtiffs  had  no  reasonable  or 
probable  cause  for  arresting  the  defendant  for  thfe  lai^er 
sum,  the  arbitrator  having  found  that  the  sum  tendefred 
to  the  plaintiffs  before  action  brought  was  all  that  was 
due  to  them. 

Mr.  Serjeant  WUde  now  shewed  caosey  and  snfamitlBd 
that  there  was  no  pretence  whatever  for  charging  die 
plaintiffs  with  having  acted  maliciously,  or  having  aimtfed 
the  defendant  for  the  alleged  balance  due  to  tlmn  with^^ 
out  any  reasonable  or  probable  cause;  and  unless  die  de- 
fendant could  maintain  an  action  against  die  plaintiffs  fiNr 
a  maUdous  arrest,  there  is  no  ground  for  this  applicati^ii. 
In  Turner  v.  Primee{d)^  the  defendant  was  arrested  for KKML^ 
and  paid  10/.  into  Court,  and,  at  the  trial,  a  verdict  HOt^ 
taken  for  the  plaintiff^,  subject  to  an  award ;  and  it  appeal- 
ing before  the  arbitrator  that  there  was  a  complieated-ae^ 
count  between  the  parties,  he  afterwards,  on  investigatiag 
it,  directed  the  defendant  to  pay  the  plaintiff*  S(UL  beyanl 
die  10/.  paid  into  Court;  and  the  Court  refused  to  allov 
the  defendant  his  costs  under  the  statute  4*3  Geo^  8,  at 
the  defendant  could  not,  under  these  circumstances,  sue 
the  plaintiff  for  maUciously  holding  him  to  baiL     Here, 
the  defendant  should  have  shewn  that  the  plaindffi  had 
made  some  overcharges  in  the  account;  and  the  amooat 
found  to  be  due  to  them  by  the  arbitrator  is  not  so  fac 
short  of  the  sum  demanded  and  for  which  the  defendant 
was  arrested,  as  to  induce  the  Court  to  assume  that  there 
was  no  reasonable  or  probable  cause  for  the  arrest.    The 
defendant  himself  must  have  doubted  as  to  the  amount 
due  to  the  plaintiffs,  if  not,  he  would  have  paid  the  sum 
tendered  into  Court,  which  the  plaintiffs  might  then  have 

(a)  2  Moore  &  Payne,  d06. 


Sherwood 

V, 

Tatloh. 
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been  induced  to  take  out,  rather  than  incur  the  expense         1829. 
of  going  down  to  trial. 

f  Mr.  Serjeant  Jones^  in  support  of  his  rule. — The  ex- 
]^esa  object  of  the  statute  was  to  prevent  arrests,  where  a 
plaintifFbaa  no  reasonable  or  probable  cause  to  hold  a  de* 
fendant  to  bail  for  the  amount  of  the  sum  alleged  to  be  due 
at  the  time  of  the  arrest,  and,  as  the  defendant  actually  ten- 
dered the  precise  sum  found  by  the  arbitrator  to  be  due  to 
tlifef  plaintiflb,  they  had  no  reasonable  or  probable  cause  for 
boUing  the  defendant  to  bail  for  the  larger  sum.  In  Drone'- 
Jleiiy.  Archer  (a),  where,  in  an  account  between  the  plain- 
tiff and  the  defendant,  there  were  items  clearly  due  on  both 
mtei,  the  Court  held  that  it  was  an  arrest  without  reasonable 
or|yrobable  cause  within  the  statute,  if  the  plaintiff  arrest- 
ed and  held  the  defendant  to  bail  for  the  amount  due  to  the 
pbdntrflF^  without,  at  the  same  time,  giving  the  defendant 
ei%dit  f6t  the  items  due  on  the  qther  side  of  the  account, 
fbf  that  he  ought  only  to  have  held  the  defendant  to  bail 
fyit  the  admitted  balance : — and  although  it  was  there  urged 
tiMtt  there  was  reasonable  cause  for  the  arrest,  and  that 
the  set-off  was  not  material,  because  the  statute  of  set-off 
ihis  not  compulsory,  and  the  plaintiff  could  not  be  certain 
whether  the  defendant  would  set  off  the  debt  due  to  hiniy 
yiit  the  Court  said,  that  the  effect  of  the  statute  of  set-off 
is  to  make  the  balance  really  due  the  debt  for  which  the 
ttrrest  ought  to  be  made;  that,  although  the  defendant 
was  not  bound  to  set  off  the  debt  due  to  him,  it  was  a  very 
good  reason  why  the  plaintiff  should  be  allowed  to  include 
in  his  declaration  the  whole  sum  due  to  him;  but  it  was 
no  ground  for  contending  that  a  party  should  thus  be  de- 
prived of  his  liberty. 

Lord  Chief  Justice  Tindal. — I  am  of  opinijon  that  this 

{a)  5  Barn.  &  Aid,  613;  6'.  C.  1  Dow.  &  Ryl.  76. 
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1829.        rule  ought  to  be  discharged.    The  statute  4S  Geo.  3,  c 
Sherwood      ^*  ^*  ^*  directs,  that  where  the  plaintiff  shall  not  recover 
V'  the  amount  of  the  sum  for  which  the  defendant  shall  have 

been  arrested,  he  shall  be  allowed  his  costs  of  suit,  pro- 
vided'that  it  shall  be  made  appear  to  the  satisfaction  of 
the  Court  in  which  the  action  is  brought,  upon  motion, 
founded  on  affidavit,  that  the  plaintiff  had  not  any  reason- 
able  or  probable  cause  for  causing  the  defendant  to  be 
arrested  and  held  to  special  bail  in  such  amount.  It  has 
been  contended,  on  the  part  of  the  defendant,  that,  accord- 
ing to  the  true  meaning  of  the  statute,  the  question  is, 
whether,  under  all  the  circumstances,  the  plaintiffs  had  a 
reasonable  or  probable  cause  to  hold  the  defendant  to  bail 
for  the  sum  alleged  to  be  due  to  them  as  the  balance  of 
their  account;  and  that  if  it  were  unreasonable  to  arrest 
the  defendant  for  that  sum,  be  is  entitled  to  his  costs. 
But  the  construction  which  has  been  put  upon  the  statutej 
and  which  appears  to  me  to  be  consistent  with  the  mean- 
ing of  the  Legislature  at  the  time  it  was  passed,  is.  that  if 
a  defendant  be  held  to  bail  for  a  much  larger  sum  than 
that  which  is  ultimately  found  to  be  due  to  the  plaintiff, 
the  Court  may  be  called  upon  to  interfere  and  assist  the 

• 

defendant.  But,  even  in  that  case,  the  labouring  oar  is 
thrown  on  the  defendant,  and  he  must  either  shew  that 
the  sum  for  which  he  was  arrested  was  not  due,  or  that 
the  plaintiff  had  no  reasonable  or  probable  cause  for  hold- 
ing him  to  bail  for  that  amount.  The  main  object  of  the 
statute  was,  that,  instead  of  compelling  the  defendant  to 
resort  to  an  action  for  a  malicious  arrest,  he  might  be  sav- 
ed the  expense  and  inconvenience  of  such  action,  and  ob- 
tain a  more  speedy  redress  by  an  application  to  the  Court. 
Still,  the  proof  must  be  the  same,  for  the  defendant  must 
shew,  to  the  satisfaction  of  the  Court,  upon  affidavit,  that 
he  had  been  held  to  bail  without  any  reasonable  of  pro- 
bable cause.  So,  in  an  action  for  a  malicious  arrest,  the 
Judge  and  Jury  must  be  satisfied  of  that  fact.     Now,  it 
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does  not  appear  to  me  that  the  affidavit  in  support  of  this         1829. 
application  is  sufficient  to  shew  us  that  the  plaintiffs  had     «^     ^     ' 

*^  Sherwood 

no  reasonable  or  probable  cause  for  arresting  the  defend-  ». 

ant  for  the  sum  for  which  he  was  held  to  bail.  He  does 
not  deny  that  327 L  was  due,  and  he  actually  tendered 
250/.,  so  that  he  must  have  considered  that  sum  to  have 
been  owing  to  the  plaintiffs,  at  all  events.  Besides,  he  de- 
clined paying  it  into  Court.  The  plaintiffs,  therefore, 
might  reasonably  suppose,  that  he  had  tendered  too  little, 
and  were  justified  in  seeking  to  recover  the  whole  of  their 
demand.  By  the  terms  of  the  submission,  all  matters  in 
difference,  as  w^ell  as  the  cause,  were  referred  to  the  arbi- 
trator. But  it  has  been  pressed  on  the  Court,  that  the  de- 
fendant has  shewn  that  he  was  arrested  without  probable 
cause,  as  he  had  actually  tendered  to  the  plaintiffs,  previ- 
ously to  the  commencement  of  the  action,  the  precise  sum 
which  was  found  to  be  due  by  the  arbitrator.  If  that  were 
aOf  the  statute  would  give  every  defendant  his  costs  where 
be  had  been  arrested,  and  the  plaintiff  had  recovered  a 
verdict,  after  a  tender  of  part  of  the  sum  alleged  to  be  due. 
But  the  statute  only  meant  to  relieve  a  defendant  where 
there  was  no  reasonable  or  probable  cause  for  arresting 
him  for  the  amount  for  which  he  was  held  to  bail.  Here, 
for  any  thing  that  appears  to  the  contrary,  the  plaintiffs 
might  honestly  have  believed  that  the  defendant  was  in- 
debted to  them  in  the  sum  for  which  they  caused  him  to 
be  arrested.  It  was  the  alleged  balance  of  an  account 
which  at  first  amounted  to  3124/.,  and  the  defendant  has 
not  denied  that  such  balance  was  due,  but  merely  stat- 
ed, that  he  tendered  a  lesser  sum  to  the  plaintiffs,  but 
which  they  refused  to  accept. 

Mr.  Justice  Park. — The  statute  was  kindly  intended  to 
benefit  persons  who  might  be  maliciously  arrested  or  held 
to  bail  without  any  reasonable  or  probable  cause,  but  it 
has  caused  a  source  of  continual  litigation.    The  principle 
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applicable  to  it  has  long  been  established;  and  I  fUDy con- 
cur with  the  exposition  so  ably  laid  down  by  my  Lord 
Chief  Justice;  and  the  defendant  should  certainly  bafe 
shewn  us  that  the  plaintiffs  had  no  reasonable  or  probable 
cause  for  arresting  him  for  the  sum  for  which  he  was  held 
to  bail. 


Mr.  Justice  Burrough  concurred  (a). 


Rule  discharged. 


(a)  Mr.  Justice  Gaselee  was  absent,  being  indisposed. 


Mondmff 
Nov,23rd. 

A  psper,  pur- 
pordng  to  be 
■n  order  of  ad- 
judication under 
the  lUt  7  Oeo. 
4,  c  57,  for  the 
discharge  of  an 
insolvent  debtor 
is  su^cient  evi- 
dence of  such 
discharge,  if  it 
be  proved  to 
have  been  seal- 
ed with  the  seal 
of  the  Insolvent 
Debtor's  Court. 


NORTHAM  V.  LaTOUCHE. 

J.  HIS  was  an  action  brought  by  the  plaintiff,  as  indorsee 
and  holder  of  a  bill  of  exchange  for  1000/.,  against  the  de- 
fendant as  the  acceptor.  The  defendant  pleaded  his  dis- 
charge under  the  Insolvent  Debtor's  Act,  7  Geo.  4,  c.  57. 
At  the  trial,  before  Lord  Chief  Justice  TlfiMJa/,  at  Crmli' 
haUj  at  the  last  Sittings  in  this  Term,  the  defendant,  in 
support  of  his  plea,  gave  in  evidence  certified  copies  of 
his  petition  and  schedule,  and  produced  a  document,  which 
purported  to  be  the  original  order  of  adjudication  for  the 
discharge  of  the  defendant,  under  the  seal  of  the  Insolvent 
Court.     The  Jury  found  a  verdict  for  the  defendant. 

Mr.  Serjeant  Russell  now  applied  for  a  rule  nisi  that 
this  verdict  might  be  set  aside,  and  a  new  trial  had;  and 
submitted,  that  the  original  order  of  adjudication  re- 
mained in  the  custody  of  the  officer  of  the  Insolvent 
Debtor's  Court,  and  that  it  was  not  sufficient  to  prove 
that  the  seal  affixed  to  the  document  produced  was  the 
seal  of  that  Court,  without  also  shewing  that  the  officer 
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...     ..-■-  •    ' 

Jbad certified  that  it  was  a  true  copy  of  the  order;  for  the         1929. 
76tb  section  of  the  statute  7  Geo.  4,  c.  57,  enacts.  '*  that  the      „ 

-.4.  9  w  w  North  AM 

prop^r  officer  of  the  Court  for  the  reUef  of  insolvent  debt-  »• 

prs  shall^  on  the  reasonable  request  of  any  prisoner,  or  any  of 
his  creditors,  or  his  or  their  attorney,  produce  and  shew  to 
such  prisoner,  creditor,  or  attorney,  at  such  times  as  the 
Court  shall  direct,  the  petition,  schedule,  order  of  adjudi- 
cation, and  all  other  orders  and  proceedings  made  and  had 
in  the  matter  of  ^uch  prisoner's  petition,  and  all  books> 
papers,  &c.,  and  permit  him  or  them  to  inspect  and  exa- 
mine the  same ;  and  shall  provide  for  any  such  prisoner, 
creditor,  or  attorney,  requiring  the  same,  a  copy  or  copies 
of  such  petition  and  schedule,  or  of  such  part  thereof  as  shall 
he  so  required ;  and  that  a  copy  of  such  petition,  schedule, 
order i  and  other  orders  and  proceedings,  purporting  to  be 
signed  by  the  officer  in  whose  custody  the  same  shall  be,  or 
his  deputy^  certifying  the  same  to  be  a  true  copy  o{ such  peti^ 
tiap^  schedule,  order,  or  other  proceeding,  and  Sealed  with 
tbi3  seal  of  the  said  Court,  shall,  at  all  times,  be  admitted  in  all 
Courts  whatever,  as  sufficient  evidence  of  the  same,  with- 
out aay  proof  whatever  given  of  the  same,  further  than  that 
the  same  is  sealed  with  the  seal  of  the  said  Court  as  afore* 
said."  Now,  the  document  in  question,  which  was  said  to 
he  th(^  original  order  of  adjudication  for  the  discharge  of 
the  defendant,  could  not  have  been  so,  as  it  was,  or  ought 
to  have  been,  filed  with  the  proper  officer  of  the  Insolvent 
Debtor's  Court;  and  if  it  were  a  copy,  it  was  not  admissible 
in  evidence,  unless  the  signature  of  the  officer  were  prov- 
ed, or  he  had  certified  that  it  was  a  true  copy  of  the  order, 
as  well  as  that  it  was  sealed  with  the  seal  of  the  Court. 

Lo^rd  Chief  Justice  Tindal. — The  document  in  question 
wja^  ^|)roduced  by  the  clerk  of  the  papers  of  the  King's 
Bet^ch  p/iton,  who  stated,  that  he  saw  it  sealed  by  the  of* 
>  fic^Apf  tbi^  Insolvent  Debtor's  Court,  and  that  the  seal  im- 
pressed on  it  was  the  proper  seal  of  that  Court;  and  it  ap- 
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pearedy  on  the  face  of  it,  to  be  an  order  of  adjudication  for 
the  defendant's  discharge,  and  the  plaintiff  was  named  as  a 
creditor  in  the  schedule.  There  can  be  no  doubt  but 
that  the  defendant  had  duly  obtained  his  discharge;  and, 
with  respect  to  the  document  in  question,  there  might 
have  been  duplicate  originals,  in  which  case,  the  one  would 
be  equally  valid  as  the  other. 


Mr.  Justice  Park. — The  constant  practice  at  chambers 
is  to  produce  a  copy  of  the  petition  and  schedule  of  the 
insolvent,  and  also  the  order  of  adjudication  for  his  dis- 
charge under  the  seal  of  the  Court;  and  I  have  always 
understood  that  to  be  sufficient  to  shew  that  he  had  been 
duly  discharged,  without  requiring  any  further  proof,  pro- 
vided that  the  demand  from  which  he  seeks  to  be  relie?- 
ed,  as  well  as  the  name  of  the  creditor,  be  inserted  in  the 
schedule. 

Mr.  Justice  Burrough  concurring  (a) — 

Rule  refused. 

(a)  Mr.  Justice  Gasdee  was  absent. 


Tuesday         ^^  JoHN  TyRELL,   Bart.  V.  JoHN  TyrELL  JeNNER, 

Nov.  24M.  with  the  late  Archbishop  of  Canterbury. 

In  quaf  vnpe-    J|  HIS  was  a  quarc  impedit.     The  defendant  Jeuner  was 
saed  out  a  writ    &  lunatic,  and  in  confinement  at  a  private  mad-house  at 

of  summons 
against  the  de- 
fendant, to  which  the  Sheriff  returned  nihil  A  writ  of  attachment  was  then  issued,  which  recited 
that  the  defendant  had  been  summoned  to  appear  on  the  dHy  the  writ  of  summons  was  msdere* 
turnable.  The  attachment  was  also  returned  nihiL  The  plaintiff  then  issued  a  distrimgm  into 
Kent,  (where  the  church  was  situate),  with  a  direction  to  the  Sheriff  to  return  mUla  6mm.  A  <<^ 
tatum  distringas  was  then  issued  into  Middlesex,  (where  the  defendant  resided),  by  which  the  Siie- 
riff  was  directed  to  levy  40/.  The  plaintiff  afterwards  entered  up  judgment  for  defiiuk  of  tbede> 
fendant*s  appearance: — Held,  that  the  whole  of  the  proceedings  subsequent  to  the  writ  afiUD- 
mons  were  irregular,  as  the  attachment  recited  that  the  defenduit  bad  been  sumnioned,  wbcs  in 
fact  he  had  not. 

It  seems,  that  if  the  defendant  in  quare  impedit  be  a  lunatic,  the  acdon  b  properiy  brought 
against  him  and  not  against  his  committee. 


IN  THE  TENTH  YEAR  OF  GEO.  IV.  64^ 

HoxtoHy  in  the  county  of  Middlesex,  and  was  entitled  to         1829. 
the  advowson  or  right  of  presentation  to  two  churches  or 
benefices,  the  one  in  the  county  of  Essex,  the  other  at 
JtUdley,  in  Kent,  the  right  of  presentation  to  the  latter  of 
which  the  plaintiff  claimed,  and  sought  to  obtain  by  this 
suit.  On  the  17th  July,  1828,  a  writ  of  summons  was  sued 
out  against  the  defendant  Jennet,  returnable  on  the  morrow 
oi  All  Souls,  in  Michctelmas  Term,  in  that  year;  and  on  the 
^nd  of  August  following,  a  copy  of  the  writ  of  summons 
was  sent  to  the  attorney  of  the  committee,  who  had  been 
appointed  to  act  for  the  defendant  Jenner.     To  this  writ, 
the  Sheriff  returned  nihil; — non  est  inventus ; — and  nulla  ec- 
elesia,  there  being  no  church  in  the  parish.     A  writ  of  at- 
tachment, tested  on  the  28th  day  of  November,  1828,  re- 
turnable on  the  morrow  of  the  Purification,  {February  6th, 
1829),  and  reciting  that  the  defendant  Jenner  had  been 
summoned  to  appear  on  the  morrow  of  All  Souls,  was  is- 
sued mto  Kent,  to  which  the  Sheriff  returned  nihil,  and 
non  est  inventus.    A  writ  of  distringas,  or  grand  distress, 
was  next  issued  into  Kent,  tested  the  0th  February,  1829, 
returnable  in  fifteen  days  of  Easter,  to  which  the  Sheriff 
returned  nulla  bona,  he  having  been  directed  to  do  so  by 
the  plaintiff's  attorney.    A  writ  of  testatum  distringas  was 
afterwards  issued  into  Middlesex,  tested  on  the  6th  May, 
1829,  returnable  in  five  weeks  of  Easter,  {May  27th)  by 
which  the  Sheriff  was  required  to  distrain  the  defendant 
Jenner,  by  all  his  goods,  lands  and  chattels,  and  to  keep 
them  until  a  further  writ  issuedi  and  to  have  his  body. 
The  plaintiff's  attorney  also  directed  the  Sheriff  to  levy 
forty  shillings  under  this  writ,  and  to  which  he  returned 
(Ustrinxi.     On  the  29th  May,  1829,  the  plaintiff's  attor- 
ney  served  a  notice  in  writing  on  the   attorney  of  the 
defendant  Jenner's  committee,  that  in  case  of  default  of 
Jenner  s  appearing  to  the  writ  of  distringas  at  the  re^ 
turn  thereof,  the  plaintiff  would  cause  an  appearance  to 
be  entered  for  him:    and  on  the  26th   June  following, 
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1829.         the  plaintiff*'s  attorney  served  another  written  notice  on 

\,  ^  the  attorney  of  the  defendant's  committee,  that,  in  conse- 

c.  quenceofthe  defendant's  not  having  appeared,  judgment 

J  PK  V  P  R. 

had  been  entered  up,  and  that  a  writ  of  inquiry  was  about 
to  be  issued. 

Mr.  Serjeant  Wilde,  on  an  affidavit  of  these  facts,  in 
the  last  Term,  obtained  a  rule  nisi  that  this  judgment 
might  be  set  aside  for  irregularity; — on  the  grounds,  that 
the  defendant  Jenner  had  never  been  served  with  the  smn- 
mons  required  by  the  statute  of  Marlbridge,  52  Hen.  S, 
c.  12,  nor  personally  served  with  a  summons  to  appear,  ac- 
cording to  the  provisions  of  the  statute  7  &  8  Geo.  4,  c. 
71,  the  5th  section  of  which  enacts — "That,  in  all  cases 
where  the  plaintiff  shall  proceed  by  original  or  other  writ, 
and  summons  or  attachment  thereupon,  in  any  action  at 
law,  against  any  person  or  persons  not  having  privilege  of 
Parliament,  no  writ  of  distringas  shall  issue  for  default  of 
appearance,  but  the  defendant  or  defendants  shall  be  serv- 
ed personally  with  the  summons  or  attachment,  at  die 
foot  of  which  shall  be  written  a  notice,  informing  the  de- 
fendant or  defendants  of  the  intent  and  meaning  of  such 
service,"  according  to  the  form  pointed  out  by  that  section. 
As,  therefore,  the  defendant  had  not  been  duly  summoned, 
the  whole  of  the  process  subsequent  to  the  original  writ  of 
summons  was  irregular,  and  the  writs  of  distringas  were 
improperly  issued* 

The  learned  Serjeant  also  objected,  that  the  plaintiff 
should  have  proceeded  against  the  committee  of  the  de- 
fendant Jenner,  he  having  been  declared  a  lunatic  pre- 
viously to  the  commencement  of  this  suit. 

Mr.  Serjeant  Stephen,  (and  Mr.  Serjeant  Russell  was 
with  him),  on  a  former  day  in  this  Term,  shewed  cause. — Al- 
though the  defendant  Jenner  was  found  to  be  a  lunatic  pre- 
viously to  the  commencement  of  this  suit,  yot  his  committee 
was  not  appointed  or  constituted  until  afterwards ;  and  as 
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the  attorney  of  the  committee  had  a  copy  of  the  original  writ  1 829. 
of  summons  served  on  him,  and  also  a  notice  requiring  an 
appearance  to  be  entered  for  the  defendant ; — as  he  neglect- 
ed to  do  so,  the  plaintiff  was  entitled  to  sign  judgment. 
The  committee  had  done  no  act  to  disturb  the  plaintiff's 
right  to  present  to  the  Uving,  and  the  freehold  remained 
in  the  lunatic,  against  whom  the  suit  was  properly  com- 
menced. In  Cox  V.  Dawson  (a),  where  a  copyholder  for 
life  became  lunatic,  and  A.^  his  cousin,  sowed  his  land,  and 
afterwards  the  lord  granted  the  custody  of  the  limatic  to 
B.y  and  A.  took  the  com  to  the  use  of  the  lunatic,  and  B^ 
brought  trover  in  his  own  name;  the  Court  said,  that  the 
action  should  have  been  brought  in  the  name  of  the  luna- 
tic. In  Drury  v.  Fitch,  the  Court  said  (b) — "  It  was  ruled 
that  a  lunatic  should  have  a  quare  impedii  in  his  own 
name;"  and  Beverley  s  case  (c)  is  referred  to;  and,  in 
Bletviifs  case  (d),  it  was  held,  that  a  committee  of  a  luna- 
tic cannot  make  leases,  nor  any  way  incumber  the  lunatic's 
estate,  without  special  order  of  the  Court.  So,  an  action 
of  ejectment  must  be  brought  in  the  name  of  the  lunatic, 
for  his  committee  is  but  a  bailiff,  and  has  no  interest  in  the 
land;  and,  in  Knipe  v.  Palmer  {e),  it  was  expressly  decid- 
ed, that  a  committee  of  a  lunatic  had  no  power  to  make  a 
lease. 

[The  Court  relieved  the  learned  Serjeants  from  pro- 
ceeding with  the  argument  on  this  point;  and  called  their 
attention  to  the  objection  raised  as  to  the  irregularity 
in  the  process,  previously  to  the  signing  of  judgment] 

The  proceedings  by  the  plaintiff  were  regular,  and  the 
defendant  Jenner  need  not  have  been  served  with  the 
summons,  as  in  a  personal  action.  In  Comynss  Digest  (f), 
it  is  said,  that  the  process  in  quare  impedit  is  summons, 
attachment,  and  distress,  and,  by  the  common  law,  it  was 


(a)  Noy's  Rep.  2?.  W  Ley,  4?. 

(h)  Hutton,  16.  (c)  2  Wils.  130. 

(c)  4  R«p.  123.  if)  Tit.  **  PUader;'  (3  1.  1.) 
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1829.        distress  infinite.     But  now,  by  the  statute  of  Marlbridge, 
52  Hen.  3,  c.  IS,  if  the  defendant  does  not  appear,  nor  cast 
an  essoin  on  the  first  distress,  or  before,  there  shall  be 
judgment  for  the  plaintifi,  and  a  writ  to  the  bishop,  though, 
upon  the  summons  or  pone^  the  defendant  was  not  sum- 
moned, but  nihil  returned.  Although,  according  to  Brcwn- 
low  (a),  and  the  case  of  Searle  v.  Long  (6),  it  appears  that 
the  summons  must  be  served  on  the  defendant  person- 
ally, or  at  the  church  door,  for  that  where  the  process 
is  so  fatal,  the  party  ought  to  be  duly  served;  yet,  in 
Viner's  Abridgment,  tit.  "  Summons  (c),"  it  is  said — "  In 
quare  impeditf  it  shall  not  be  to  the  person;**  and  11 
Hen,  6,  4,  is  referred  to,  and  the  same  authority  is  died 
in  Rollers  Abridgment  (c/).     Here,  the  Sheriff*  made  a 
threefold  return  to  the  writ  of  summons,  one  of  which 
was   non  est  inventus,  and  which  was  a  true  and  pro* 
per   return,   as   the    defendant  Jenner  was    continually 
residing  in  Middlesex,  and  it  would  have  been  irregular 
to  have  served  him  at  Hoxton,   before  a   testatum  dis- 
tringas had  been  issued  upon  the  distringas  into  Kent. 
Besides,   the  defendant  had  not  only  no  place  of  resi- 
dence in  Kent,  but  there  was  no  church  in  the  parish,  to 
the  door  of  which  the  summons  could  be  affixed,  nor  could 
the  Sheriff  make  proclamation,  or  go  to  the  church  to  seise 
the  profits.    The  statute  52  Hen.  3,  c.  12,  enacts  '^  that,  in 
a  plea  of  quare  impedit,  if  the  disturber  come  not  at  the 
first  day  that  he  is  summoned,  nor  cast  no  essoin,  then  he 
shall  be  attached  at  another  day;  at  which  day  if  he  come 
not,  nor  cast  no  essoin,  he  shall  be  distrained  by  the  great 
distress  given  by  that  statute ;  and  if  he  come  not  theuyby 
his  default  a  writ  shall  go  to  the  bishop  of  the  same  place, 
that  the  claim  of  the  disturber  for  that  time  shall  not  be 
prejudicial  to  the  plaintiff*;  saving  to  the  disturber  his  right 
at  another  time,  when  he  will  sue  therefore."     And  Lord 


{a)  Vol.  1.  p.  158.  (c)  A.  pi.  1. 

(/»)  2  Mod.  265.  ■     (rf)  Vol.  2,  pa^^e  486. 
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CokCf  in  hiB  reading  upon  this  statute,  and  commenting  on  1829. 
the  words — "  sumtnoniiusfuerit,*'  says  (a) — "  Put  the  case, 
that,  upon  the  summons,  the  defendant  is  returned  nihil, 
and,  at  the  attachment  and  distress,  nihil  also,  this  case 
is  out  of  the  letter  of  the  statute,  for  the  defendant  was 
never  summoned,  but,  it  is  said,  that  when  there  be 
two  mischiefs  at  the  common  law,  and  the  lesser  is  provid- 
ed for  by  express  words,  the  greater  shall  be  included 
within  the  same  remedy.  This  case  when  nihil  is  return- 
ed, is  the  greater  mischief,  for  he,  by  his  default,  shall 
lose  nothing,  but,  in  the  case  provided,  the  defendant,  by 
bis  default,  shall  lose  issues,  and  the  law  intends  that  he 
will  rather  appear  than  lose  issues.'*  Lord  Coke  therefore 
considers  that  the  statute  applies  to  a  case  where  nihiU  are 
returned  according  to  the  fact,  as  here,  as  well  as  to  a  case 
where  the  defendant  has  been  summoned;  and  in  this  case 
the  writ  of  summons  was  not  only  returned  nihil,  but  non 
est  inventus  also,  upon  which  the  attachment  was  regular- 
ly sued  out,  and  which  was  also  properly  returned  nihil; 
and  the  Sheriff  having  levied  under  the  testatum  distrin- 
gas,  the  plaintiff  was  entitled  to  sign  judgment  for  want 
of  the  defendant's  appearance.  Although  his  committee 
had  notice  that  the  plaintiff  would  cause  an  appearance  to 
be  entered  for  the  defendant  in  case  he  neglected  to  do 
so ;  yet  it  was  unnecessary,  and  ought  not  to  prejudice  the 
plaintiff,  as  it  was  clearly  given  by  mistake,  under  the  sta- 
tute 7  &  8  Geo.  4,  c.  71,  which  only  applies  to  personal 
actions,  as  its  object  was  to  regulate  the  practice  of  arrests 
upon  mesne  process;  and,  in  Everett  v.  Wharton  (6),  where, 
upon  process  by  original  writ  against  a  member  of  Parlia- 
ment, the  notice  at  the  foot  of  the  summons  stated,  that, 
in  default  of  the  defendant's  appearance  on  the  return  day 
of  the  writ,  the  plaintiffs  would  cause  an  appearance  to  be 
entered  for  him; — it  was  held  not  to  be  a  sufficiei^t  ground 

(a)  2nd  Instit.  124.  {b)  5  Mau.  &  Selw.  321. 
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1829.  of  objection  to  make  the  process  void.  Although,  there; 
the  process  was  sued  out  in  a  personal  action,  yet  the  no- 
tice in  thb  case  could  not  affect  the  defendant  or  his  com- 
mittee, as  he  was  already  m  default,  nor  could  it  vitiate 
the  former  proceedings;  and  the  case  of  Bloxasn  y.  jSkt- 
iees{a),  is  an  authority  to  shew  that  the  testatum  distringas 
into  Middlesex,  was  regularly  issued.  There,  after  a  sum- 
mons and  distringas  issued  against  a  privileged  defendant 
in  the  county  wher6  the  action  was  brought,  but  in  which 
he  did  not  reside,  and  of  which  process  he  had  no  notice, 
and  non  est  inventus  and  nulla  bona  were  returned;  it  wu 
held  that  SL^estatum  distringas  might  regularly  issue  into 
the  county  in  which  he  resided,  and  had  property,  witfaoat 
any  new  summons  in  such  county.  Lastly ^  the  Sheriff  re» 
turned  nulla  ecclesia  to  the  writ  of  summons;  and,  in  Vimers 
Abridgment  (b)y  in  treating  upon  the  statute  31  EUsabetk, 
C.3,  s,2,  for  the  avoiding  of  secret  summons  in  realactioos, 
which  ordains  that  proclamation  of  the  summons  shaD  be 
made  on  a  Sunday ^  at  or  near  to  the  most  usual  door  of  the 
church  or  chapel,  or  the  town  or  parish  whereupon  the 
summons  was  made,  it  is  said  in  the  notes — ^*  But  if  there 
be  no  church  in  the  parish,  the  summons  by  the  common 
law  is  sufficient;  for,  it  was  not  the  intent  to  have  sum- 
mons at  the  church,  where  there  is  no  church; "  and  An- 
derson (c)  is  referred  to  as  an  authority ;  and  here,  it  ap- 
pears, that  there  was  no  church  in  the  parish,  at  the  door 
of  which  proclamation  could  be  made, 

Mr.  Serjeant  Wilde,  and  Mr.  Serjeant  Adams,  in  sup- 
port of  the  rule. — This  being  a  proceeding  in  quaretrnpe- 
(lit,  which  is  a  mixed  action,  it  was  incumbent  on  the  plain- 
tiff to  proceed  in  the  course  pointed  out  by  law,  and 
the  process  should  be  regularly  sued  out,  and  duly  exe* 


I  o 


)   J  KuM,  lf;2.  {h)  Tit.  ''  Summons,''  (C.  3.) 

(' )  Page  278,  pi.  J86. 
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cuted  as  required  by  the  statute  of  Marlbridge^  viz,  by  the         1829. 
great  distress ;  but  here,  the  plaintiff  gave  notice  to  the       tyrell 
defendant's  committee,  that  he  should  cause  an  appear-  tr- 

ance to  be  entered  for  the  defendant,  in  case  he  made  de- 
fault. The  case  of  Searle  v.  Long  (a)  appears  to  be  ex- 
pressly in  point.  There,  in  quare  impedit  against  two 
defendants,  they  appeared  to  the  summons  and  cast  an 
essoin.  Afterwards,  an  attachment  issued  for  their  not 
appearing  at  the  day,  and  so  process  continued  to  the 
great  distress,  which  being  returned,  and  no  appearance^ 
judgment  final  was  ordered  to  be  entered  according  to  the 
statute  of  Marlbridge^  and  as  the  defendants  had  not  been 
summoned,  either  upon  the  attachment  or  the  great  dis- 
tress^ the  Court  set  aside  the  judgment,  and  said — ''The 
design  of  the  statute  of  Marlbridge  was,  to  have  process 
duly  executed,  which,  if  it  were  executed  as  the  law  re- 
quires, the  tenant  could  not  possibly  but  have  notice  of  it. 
For,  if  he  do  not  appear  upon  the  summons,  an  attachment 
goes  out;  that  is,  a  command  to  the  Sheriff  to  seize  his  bo- 
dy, and  make  him  give  sureties  for  his  appearance :  if  yet 
he  will  not  appear,  then  the  great  distress  is  awarded,  that 
is,  the  Sheriff  is  commanded  to  seize  the  thing  in  question : 
if  he  come  not  in  for  all  this,  then  judgment  final  is  to  be 
given.  Now,  the  issue  of  this  process  being  so  fatal,  that 
the  right  of  the  party  is  concluded  by  it,  we  ought  not  to 
suffer  this  process  to  be  changed  into  a  thing  of  course. 
It  is  true,  the  defendant  here  had  notice  of  the  suit,  but 
he  had  not  such  notice  as  the  law  allows  him;  and  for  his 
fourching  an  essoin,  the  law  allows  it  him."  Here,  the  plain- 
tiff's attorney,  instead  of  directing  nulla  bona  to  be  return- 
ed to  the  distringas  issued  into  Kent,  should  have  ordered 
the  Sheriff  to  have  taken  the  profits  of  the  living  under  the 
great  distress;  and  as  he  did  not  pursue  that  course,  the 
judgment  was  improperly  signed,  as  no  part  of  the  pro- 
la)  1  Mod.  248. 
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1829.  cess  subsequent  to  the  writ  of  summons  was  duly  execut- 
ed according  to  the  provisions  of  the  statute  of  Marlbridge. 
At  all  events,  the  writ  of  attachment  was  irregular,  as  it  re- 
cited that  the  defendant  Jenifer  had  been  summoned  to 
appear ;  whereas,  the  Sheriff  had  returned  nihil  and  nan  ed 
inventus  to  the  writ  of  summons,  and  the  plaintiff's  attor- 
ney merely  directed  the  Sheriff  to  levy  forty  shillings  un- 
der the  testatum  distringas  into  Middlesex,  which  was  a 
mere  nominal  issue,  and  not  made  in  pursuance  of  the 
great  distress. 

Mr.  Serjeant  Russell  observed,  that,  in  the  case  otSeark 
V.  Long,  the  sureties  returned  upon  the  summons  were 
John  Doe  and  Richard  Roe,  and  the  defendant  produced 
an  affidavit,  which  stated  that  he  had  not  been  summoned, 
that  he  had  not  put  in  any  sureties,  and  that  he  did  not 
know  any  such  persons  as  John  Doe  and  Richard  Roe. 
Here,  however,  the  defendant  could  not  have  been  sum- 
moned in  Kent,  as  he  had  no  place  of  residence  there,  but, 
on  the  contrary,  was  confined  at  a  lunatic  asylum  in  Mid- 
dlesex. 

Cur.  adv.  wdL 

Lford  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court,  as  follows: — 

This  was  a  motion  for  setting  aside  a  judgment  which 
has  been  signed  for  the  plaintiff  in  quare  impedit,  upon 
the  ground  of  irregularity ;  and  the  irregularity  complain- 
ed of  is,  that  the  defendant  was  never  served  with  the 
summons,  and  that  no  part  of  the  subsequent  process  htf 
been  duly  executed. 

The  process  upon  a  quare  impecUt  is  given  by  the  sta- 
tute o(  Marlbridge,  52  Hen.  3,  c.  12,  in  the  terms  follow- 
ing:— '*  And,  in  a  plea  of  quare  impedit,  if  the  disturber 
comes  not  at  the  first  day  that  he  is  summoned,  nor  cast  no 
essoin,  then  he  shall  be  attached  at  another  day,  at  which 
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day,  if  be  come  not,  nor  cast  no  essoin,  then  he  shall  be         1829. 
distrained  by  the  great  distress  above  given;  and  if  he 
come  not  then,  by  his  default  a  writ  shall  go  to  the  Bishop 
of  the  same  place,  that  the  claim  of  the  disturber  for  that 
time  shall  not  be  prejudicial  to  the  plaintiff,"  &c. 

The  form  of  this  writ  of  grand  distress  appears  in 
the  Second  Institute  (a)  in  Lord  Coke's  reading  on  the 
statute  of  ffestminster  1st,  where  he  observes,  some- 
what quaintly — "  Grand  distress — districtio  magna,  is  so 
called,  not  for  the  quantity,  for  it  is  very  short,  but  for 
the  quality,  for  the  extent  is  very  great,  for  thereby  the 
Sheriff  is  commanded,  **  quod  distringat  tenentem  ita 
quod  ipse,  nee  aliquis  per  ipsum  ad  ea  manum  apponat,  do- 
nee  habuerit  aUud  prteeeptum,  et  quod  de  exitibus  eorun- 
dem  nobis  respondeat,  et  quod  habeat  corpus  ejus,  &c.'* 

Whilst,  therefore,  the  statute,  by  substituting  the  pro- 
cess by  grand  distress,  and  a  peremptory  judgment  on  de- 
fault of  appearance,  instead  of  the  ancient  process  of  dis- 
tress infinite,  which  only  went  to  compel  appearance,  but 
gave  the  plaintiff  no  judgment,  did,  on  the  one  hand,  ma- 
terially benefit  the  plaintiff,  *'  the  distress  infinite  being 
mischievous,"  as  Lord  Coke  says,  ''  in  respect  of  the 
lapse ;"  it  cannot  but  be  seen,  that  it  intended  on  the  other 
hand,  to  secure  to  the  defendant  legal  notice  of  the  action, 
by  the  due  execution  of  the  substituted  writ. 

Even  in  personal  actions,  no  judgment  could  be  signed 
against  the  defendant  for  default  of  appearance,  at  common 
law;  and  the  statute  12  Geo.  1,  which  enables  the  plain- 
tiff to  appear  for  him,  in  order  to  proceed  to  judgment, 
expressly  provides,  that  there  shall  first  be  an  affidavit  of 
the  service  of  the  process.  If,  then,  such  proof  of  notice 
was  necessary  in  personal  actions,  before  a  judgment  by 
default  was  allowed,  we  may  safely  infer  that  the  statute 
of  Marlbridge  contemplated  an  equal  certainty  of  notice, 
and  intended  that  the  grand  distress  should  be  a  writ  ac- 

(o)  Page  254. 
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1829.        tually  executed  according  to  its  purport  and  direcfiom; 
Ty  "el  J      ^^^  accordingly,  in  the  case  of  Searle  v.  Long  {a),  where 
V.  the  defendant  had  appeared  once  on  the  summons,  amt 

cast  an  essoin,  but  afterwards  had  neither  been  summoned 
on  the   attachment  nor  the  great  distress,  but  nominal 
summonses  had  been  returned  on  the  process,  the  Court 
set  aside  a  judgment  by  default,  on  the  ground  that  the 
process  had  not  been  executed  as  the  statute  intended; 
observing,  that  the  issue  of  that  process  is  so  fatal,  that 
the  right  of  the  party  is  concluded  by  it,  and  that  they 
ought  not  to  suffer  it  to  be  changed  to  a  thing  of  course. 
Now,  the  process  which  has  been  sued  out  in  the  present 
case,  is  a  summons,  an  attachment,  a  process  of  grand 
distress  into   Kent,  and  a  testatum  grand   distress  into 
3fiddlesex.     The  summons  is  returned  nihil,  and  admit- 
ting, according  to  the  doctrine  cited  from  the  Second  Iih 
stitute,  that  an  attachment  may,  nevertheless,  be  ground- 
ed thereon,  the  attachment  should  at  least  make  a  true 
recital  of  the  return  of  the  summons;  whereas,  in  thiscaaej 
after  the  return  of  nihil  has  appeared  upon  the  record, 
the  attachment  recites,  that  the  defendant  had  been  sum- 
moned to  appear  on   the  morrow  of  All  Souls,    This 
alone  would  be  a  sufficient  irregularity  in  a  process  of 
this  description,  to  call  upon  us  to  set  it  aside.    The 
attachment  is  then  returned  nihil;  and  the  grand  dis- 
tress, although  it  is  sued  out  in  the  usual  form,  is  so 
far  from  being  intended  as  any  real  proceeding,  that  the 
plaintiff*'s  attorney  himself  treats  it  as  a  mere  matter  of 
form,  and  by  his  direction  the  Sheriff*  makes  the  return  of 
nulla  bona  thereon;  and  the  testatum,  by  which  the  Sheriff 
is  required  to  distrain  the  defendant  by  all  his  goods,  landS) 
andchattels,  and  to  keep  them  until  a  further  writ  issueS) 
and  to  have  his  body,  &c.,  is  thought  to  be  satisfied  by  a 
return,  that  the  Sheriff*  has  distrained  him  by  issues  mere- 
ly nominal.     Indeed,  the  plaintiff**s  attorney  treats  this 

(a)  1  Mod.  248. 
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second  writ  as  merely  formal,  as  he  only  directs  the  Sheriff 
to  levy  forty  shillings  thereon. 

We  think,  therefore,  that  the  process  of  the  Court  has 
neither  been  regularly  issued  nor  properly  executed,  and 
although  the  defendant's  legal  advisers  had  knowledge  of 
the  proceedings,  as  they  had  in  the  case  above  referred 
to,  yet,  they  never  had  that  legal  notice  which  the  sta- 
tute of  Marlbridge  intended,  when  it  substituted  for  the 
dilatory  process  of  distress  infinite,  the  speedy  and  effec- 
tual process  of  the  grand  distress  and  final  judgment  in 
default  of  appearance.  For  these  reasons,  we  think  that 
the  rule  ought  to  be  made — 

Absolute. 


1829. 


Fielder  v,  Ray. 


Tueiday^ 
Nov. 24th. 

X  HIS  was  an  action  of  assumpsit  for  work  and  labour  In  an  action  for 

work  and  la- 

done  and  performed  by  the  plaintiff,  in  printing  certain  bour,  after  the 

T  J        A*.  1     r      i.1       1    />      1      «.  plaintiflThadclos- 

cauco  and  cotton  goods  tor  the  detendant.  ^^  yiIs  ca*c,  the 

At  the  trial,  before  Lord  Chief  Justice  Tindaly  at  Guild-  defendant  iaiied 

a  witness,  who 

hall,  at  the  Sittings  after  the  last  Term,  it  appeared,  that  stated  that 
a  person  of  the  name  of  Aldrich  had  carried  on  the  busi-  a  contract  in 
ness  of  a  calico  printer  at  Wandsworth,  and  that  the  de-  JJ.^  pui^ff  and 
fendant  had  employed  him  to  print  certain  quantities  of  defendant, 

which  the  lat- 

calico,  on  terms  agreed  upon  between  them.     That,  short-  ter  produced, 
ly  afterwards,  and  whilst  the  work  was  in  progress,  the  ca-  g^mpcdrthe*"^ 
licoes  having  been  merely  prepared  for  printing,  Aldrich  ^"^*®  refused 

o  J    r      r  I-  o»  jQ  receive  it  in 

assigned  his  business  and  factory  to  the  plaintiff,  who,  on  evidence- 
taking  possession,  sent  a  circular  letter  to  the  persons  who  was  properly 
Jiad  been  in  the  habit  of  employing  Aldrich,  informing  them  [Je^c*urt  **rant- 
that  he  (the  plaintiff)  had  taken  the  lease  of  the  factory,  ed  a  new  trial 

111.  11  !!•  .n**"  payment  of 

And  that  he  mtended  to  carry  on  tlie  busmess  m  future,  costs,  in  order 

tliat  the  defend- 
ant might  have 
an  opportunity  of  producing  the  instrument  duly  stamped. 
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1829.  The  plaintiff  proved  that  the  greater  part  of  the  calicoes 
sent  by  the  defendant  to  Aldrich  were  printed  by  the 
plaintiff  after  he  had  succeeded  to  the  premises,  and  that 
when  they  were  finished,  he  caused  them  to  be  delivered 
to  the  defendant. 

The  plaintiff's  agent  proved,  that,  in  a  conversation  be- 
tween him  and  the  defendant,  shortly  after  the  plaintiff 
took  possession  of  the  premises,  certain  terms  were  i^reed 
upon,  by  which  the  calicoes  were  to  be  finished,  they  hav- 
ing been  only  prepared  for  printing  by  Aldrich^  at  the 
time  of  the  assignment  to  the  plsdntiff. 

It  was  insisted  for  the  defendant,  that  his  contract  was 
with  Aldrich^  and  not  with  the  plaintiff,  whom  he  had  ne- 
ver retained,  and  that,  at  all  events,  the  defendant  could 
only  be  liable  for  the  work  done  by  the  plaintiff  aft^r  the 
assignment  by  Aldrich;  and  a  witness  was  called,  who 
stated  that  the  defendant  had  refused  to  allow  the  work 
to  be  proceeded  with  by  the  plaintiff,  until  he  had  signed 
a  written  memorandum  or  agreement,  containing  the  terms 
on  which  the  printing  of  the  calicoes  was  to  be  completed. 
The  agreement  was  then  produced,  but,  as  it  was  not 
stamped,  it  was  objected,  on  the  part  of  the  plaintiff,  that 
it  could  not  be  read;  and  the  Lord  Chief  Justice  being  of 
opinion  that  the  objection  was  well  founded,  refused  io 
receive  the  instrument  in  evidence,  and  the  Jury  found  a 
verdict  for  the  plaintiff,  for  the  amount  of  his  demand. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  this  verdict  might  be  set  aside,  and 
a  new  trial  had,  or  a  nonsuit  entered,  on  the  grounds,  thatai 
there  appeared  to  have  been  a  written  agreement  between 
the  plaintiff  and  the  defendant,  as  to  the  terms  on  which 
the  calicoes  were  to  be  printed,  the  plaintiff  should  either 
have  required  its  production,  or  declared  upon  it;  and  that, 
without  it,  there  was  no  evidence  of  a  contract  to  go  to  the 
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Jury ;  and  as  the  agreement  was  produced  by  the  defendant,         1829. 
and  appeared  to  be  in  writing,  the  plaintiff  ought  to  have 
been  nonsuited;  for,  in  Vincent  v.  Cole  {a) y  it  being  shewn 
in  an  action  for  work  and  labour,  that  the  work  was  com- 
menced under  a  written  agreement,  Lord  Tenterden  was 
of  opinion  that  the  plaintiff  could  not  proceed  without 
producing  it,  and  directed  a  nonsuit;  and,  on  its  being 
proposed  by  counsel  that  his  Lordship  should  look  into 
the  agreement,  which  was  in  Court  unstamped,  to  see  whe- 
ther or  not  it  comprehended  the  item  sought  to  be  reco- 
vered, he,  on  a  motion  afterwards  made  in  banc  to  set 
aside  the  nonsuit,  observed,  that  the  inconvenience  of  such 
a  course  would  be  very  great,  as  it  might  impose  upon  a 
Judge  the  necessity  of  repeatedly  looking  through  a  long 
agreement,  to  see  whether  it  contained  provisions  applica- 
ble in  any  degree  to  fifty  or  sixty  items,  which  a  party 
claimed  to  recover  independently  of  it.     So,  here,  as  it 
was  shewn,  that  the  plaintiff's  claim  on  the  defendant  arose 
out  of  a  contract  which  had  been  reduced  into  writing,  he 
should  either  have  produced  it  himself,  or  called  on  the 
defendant  to  do  so,  and  not  have  induced  the  Judge  who 
presided  at  the  trial,  to  suppose  that  there  was  only  a  ver- 
bal contract  between  the  parties,  according  to  which  the 
work  was  to  be  performed. 

Mr.  Serjeant  Taddy  now  shewed  cause. — The  instrument 
in  question,  having  been  produced  by  the  defendant  after 
the  plaintiff  had  closed  his  case,  it  was  properly  rejected 
for  want  of  a  stamp;  and,  even  if  it  had  been  looked  at, 
it  might  not  relate  to  the  contract  on  which  the  action  was 
brought,  or  refer  to '  the  terms  on  which  the  calicoes  were 
to  be  printed  and  completed  for  the  defendant.  The  case 
of  Vincent  v.  Cole  is  altogether  distinguishable  from  the 

(a)  1  Mood.  &  Malk.  257;  5.  C.  3  Car.  &  Payne,  481. 
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1829.        present,  as  there,  the  plaintiff  called  the  defendant's  siv 
veyor,  who  stated,  on  cross  examination,  that  the  work  had 
commenced  under  a  written  agreement.     The  plaintiff, 
therefore,  might,  and  ought  to  have  produced  it,  but  here 
he  had  established  his  case  without  any  reference  having 
been  made  to  the  agreement ;  for  he  proved  that  the  woik 
was  done,  as  well  as  the  price  the  defendant  had  agreed  to 
pay  for  printing  the  calicoes,  and  that,  when  they  were  fi- 
nished, they  were  delivered  to  the  defendant.     In  Reedv. 
Deere y  Mr.  Justice lAtiledale  said  (a)-^'^  If,  indeed,  a  plain* 
tiff  gets  through  his  case,  without  giving  the  defendant 
any  opportunity  of  mentioning  the  written  agreement,  the 
latter  must  produce  it,  and  he  cannot  avail  himself  of  it, 
unless  it  be  duly  stamped.** — And  in  the  late  case  of  The 
King  V.  The  Inhabitants  of  Rawden  (6),  upon  the  trial  of 
an  appeal,  the  appellant  having  proved  that  the  pauper 
occupied  a  tenement  of  10/.  per  annum ,  and  paid  rent  and 
taxes  for  the  same ; — the  respondents,  in  order  to  shew  that 
the  pauper  was  not  the  sole  tenant,  attempted  to  prove  by 
parol,  that  the  premises  were  let  to  the  pauper  and  two 
other  persons;  but  the  witness,  on  cross-examination,  hav- 
ing stated  that  the  letting  was  by  a  written  instrument,  the 
Court  held  that  it  could  be  proved  only  by  the  productioB 
of  that  instrument. 

Mr.  Serjeant  Wilde^  in  support  of  his  rule. — As  to  that 
part  of  the  work  which  was  done  for  the  defendant  under  bis 
contract  with  Aldrich,  it  is  quite  clear,  that  the  plaintiff  is 
not  entitled  to  recover ;  and  as  the  printing  of  the  cottoos 
was  completed  under  a  written  contract  between  the  plain- 
tiff and  defendant^  which  was  in  the  possession  of  the  latter, 
he  was  bound  to  produce  it.  The  plaintiff  should  have  re- 
quired its  production ;  and  as  there  was  an  express  contract, 

(a)  7  Barn.  .&  Cress.  266.  {h)  8  Bam.  &  Cress.  706. 
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the  plaintiff  could  not  recover,  as,  if  the  work  were  done  un-  1829. 
der  a  general  contract,  and  without  the  written  instrument, 
there  was  no  evidence  of  a  contract  to  go  to  the  Jury;  and 
if  the  plaintiff  had  proved  his  case  by  a  witness,  whom  the 
defendant  had  afterwards  shewn  to  have  been  interested, 
his  testimony  could  not  avail.  Although  the  plaintiff  had 
proved  his  case,  yet,  as  the  defendant  shewed  that  there 
was  a  contract  in  writing,  it  is  immaterial  whether  it  appear- 
ed on  the  cross-examination  of  one  of  the  plaintiff^s  witnesses, 
or  in  the  evidence  adduced  for  the  defendant.  In  Reed 
V.  Deere y  the  plaintiff  declared  upon  two  written  agree- 
ments, by  the  second  of  which,  variations  were  made  in  the 
firsts  and  there  were  also  counts  upon  each  separately ;  and  it 
appeared,  when  both  the  instruments  were  produced  in  evi- 
dence by  the  plaintiff,  that  the  first  only  was  stamped;  and 
it  was  held,  that  the  second  could  not  be  read  in  evidence 
to  support  the  plaintiff's  case,  but  that  it  might  be  looked 
atjn  order  to  ascertain  whether  the  first  was  altered  by  it; 
and  that,  therefore,  the  plaintiff  could  not  exclude  the  se- 
cond agreement,  and  proceed  upon  the  count  setting  out 
the  first  only.  That  case  is  altogether  distinguishable  from 
the  present,  and  Mr.  Justice /Zb/royrf  there  said(a) — "  It  has 
been  lurged,  that  the  new  agreement  could  not  be  received 
in  evidence  at  all,  either  for  or  against  the  plaintiff.  But, 
although,  under  such  circumstances,  the  Court  cannot  no- 
tice the  particulars  of  the  agreement,  it  may  take  notice 
that  an  agreement  has  been  made  relating  to  the  subject 
matter  of  the  action.  It  is  every  day*s  practice,  when  a 
witness  gives  parol  evidence  of  a  contract,  to  ask  whether 
it  was  reduced  into  writing?  If  he  says  it  was,  the  Court 
must  take  notice  of  the  existence  of  that  writing,  and 
require  it  to  be  produced."  So,  here,  when  the  de- 
fendant's witness  said,  that  there  was  an  agreement  in 
writing,  the  Court  was  bound  to  take  notice  of  its  ex- 
istence, as  it  was  actually  produced  by  the  defendant, 
although  it  was  not  stamped.     The  case  of  The  King  v. 

(a)  ^  Barn.  &  Cress.  265. 
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1829.         The  Inhabitants  of  Rattoden  was  decided  upon  an  appeal 
against  an  order  of  Justices  for  the  removal  of  a  pauper 
and  his  family;  and  the  respondents  relied  upon  a  differ- 
ent contract  than  that  proved  by  the  appellant ;  and  Mr. 
Justice  Bayley  said  (a) — *'  There  can  be  no  doubt  that 
a  party  may,  by  keeping  out  of  view  a  written  instrument, 
make  out  by  parol  testimony  a  primd facie  case  of  tenancy, 
and  that  it  then  lies  on  the  opposite  party  to  rebut  the/MV- 
md  facte  case  so  made  out.**     This  the  present  defendant 
did,  when  he  proved  that  there  was  an  agreement  in  wri^ 
ing,  and  it  is  immaterial  in  what  stage  of  the  cause  it  wu 
produced ;  and  the  case  of  Vincent  v.  Cole  is  expressly  id 
point,  to  shew,  that  when  the  defendant  proved  that  tbe 
work  was  done  by  the  plaintiff  under  a  written  contract,  die 
contract  should  have  been  looked  at,  in  order  td  see  whe- 
ther or  not  it  applied  to  the  subject  matter  of  the  action. 

Lord  Chief  Justice  Tindal. — An  application  has  been 
made  for  a  new  trial  in  this  case,  on  two  g)rounds— ^/Mf 
that  there  was  no  evidence  of  a  contract  between  the  plain- 
tiff and  the  defendant,  or,  at  all  events,  not  sufficient  evi- 
dence of  a  contract  to  go  to  the  Jury — and  secondly ^  tint 
a  written  document  which  was  tendered  in  evidence  on  the 
part  of  the  defendant,  but  which  was  rejected  for  want  of 
a  stamp,  should  have  been  received,  in  order  to  shew  that 
the  plaintiff  had  agreed  in  writing  to  do  the  work  on 
certain  terms,  which  differed  from  those  the  plaintiff 
had  proved,  and  would  therefore  have  been  a  ground 
for  a  nonsuit.  With  respect  to  the  first  objection,  the 
agent  of  the  plaintiff  proved  a  conversation  between  him- 
self and  the  defendant,  before  the  execution  of  the  memo- 
randum or  agreement  in  question,  as  to  the  terms  on 
which  certain  calicoes  were  to  be  printed,  which  were 
sent  to  the  factory  whilst  it  was  in  the  occupation  of  AU 
drich.  It  appeared,  that  the  plaintiff  took  possession  in 
January,  1828,  when  he  issued  a  circular  letter  to  each  of 

(a)  8  Bam.  &Cress.  710. 
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AldricKs  employers;  and  the  witness  statedi  that,  shortly  1829. 
afterwards  9  the  conversation  took  place  as  to  the  prices  to 
be  charged)  dnd  the  terms  on  which  the  defendant's  cali- 
coes were  to  be  printed.  They  were  sent  to  Aldrich  whilst 
he  occupied  the  premisesi  and  the  greater  part  of  them 
were  finished  by  the  plaintiff;  for  it  appeared  that  only  the 
charge  of  threepence  per  piece  was  incurred  for  preparing 
the  calicoes  during  the  time  Aldrich  occupied  the  pre- 
mises, but  that  five  shillings  per  piece  was  payable  to  the 
plaintiff  for  the  work  done  by  him  after  he  took  posses- 
sion. I  was  therefore  of  opinion,  that,  although  there 
BUgfat  have  been  a  previous  contract  between  the  defend- 
ant and  Aldrich  as  to  the  price  for  which  the  calicoes  were 
to  be  printed,  still,  as  there  was  some  evidence  of  a  subse- 
quent eontract  with  the  plaintiff,  it  was  a  question  for  the 
Jury,  td  say  whether  such  contract  existed  or  not ;  and  as 
the  plaintiff  proved  the  delivery  of  the  goods  to  the  de- 
fendant, after  the  work  was  completed,  I  think  they  were 
Warranted  in  finding  in  the  affirmative. 

With  respect  to  the  second  objection: — after  the  plaintiff 
had  closed  his  case,  the  defendant  proved,  by  one  of  his 
Witnesses,  that  there  was  a  contract  in  writing  between 
him  and  the  plaintiff  as  to  the  terms  on  which  the  work 
was  to  be  done.  Upon  which,  the  defendant's  cdUnsel  in- 
sisted that  he  had  a  right  to  stop  there,  and  that,  having 
proved  that  there  was  a  written  contract,  the  plaintiff  ought 
to  have  produced  it.  On  the  best  consideration  I  have 
been  able  to  give  this  point,  I  think  that  the  defendant 
was,  iti  that  stage  of  the  cause,  bound  to  prove  the  exist- 
ence of  the  agreement,  by  producing  it  properly  stamped, 
and,  as  he  failed  to  do  so,  I  thought  it  could  not  be  re- 
ceived in  evidence.  But,  it  has  been  said,  that,  if  it  be 
shewn  that  a  contract  is  in  writing,  it  makes  no  differ- 
ence whether  its  existence  be  proved  on  the  cross-examin- 
ation of  the  plaintiff**s  witnesses,  or  on  the  examination  in 
chief  of  those  of  the  defendant.     But  if,  on  the  testimo- 
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j829^       ny  of  one  of  the  plaintiff's  witnesses,  it  should  hare  ap- 
peared that  there  was  an  instrument  or  contract  in  writing 
as  to  the  terms  on  which  the  work  was  to  be  done,  the 
plaintiff*  might  either  shew  that  it  had  not  been  acceded 
to  on  his  party  or  that  it  had  been  put  an  end  to.  But  if  the 
defendant  attempt  to  prove  the  existence  of  such  contract 
by  the  testimony  of  one  of  his  witnesses,  such  contract 
must  be  substantiated  by  the  production  of  the  agreement 
in  the  regular  way;  and,  if  its  existence  were  shewn  on 
the  cross-examination  of  one  of  the  plaintiff^'s  witnesses,  it 
could  not  be  receivable  in  evidence  unless  it  were  duly 
stamped ;  if  not,  this  inconvenience  might  follow,  rur.  that 
on  one  of  the  defendant's  witnesses  merely  stating  that  there 
was  a  contract  in  writing,  the  plaintiff*must  be  nonsuited  un- 
less it  were  produced,  although  it  might  be  inconsistent  with 
the  terms  of  his  original  demand,  or,  if  read,  might  be  found 
not  to  apply  to  the  contract  which  the  plaintilBTsought  to  en- 
force.  What  was  said  by  Mr.  Justice  LiiilediUe,  in  Reedj. 
Deere,  appears  to  me  to  be  precisely  in  point,  and  although 
•     he  observed  (a) — "  That  the  Court  may,  in  all  cases,  so  far 
allow  parol  evidence  of  a  written  agreement  as  to  ascertain 
that  it  relates  to  the  subject  matter  in  discussion ;"  yet  it 
was  subject  to  this  qualification — '*  for  if,"  said  that  learned 
Judge,  '^  a  plaintiff* gets  through  his  case,  without  giving  the 
defendant  any  opportunity  of  mentioning  the  written  agree- 
ment, the  latter  must  produce  it,  and  he  cannot  avail  himself 
of  it,  unless  it  be  duly  stamped."    In  the  case  of  The  King 
V,  The  Inhabitants  of  Rawden  (6),  the  respondents'  wit- 
ness, on  cross-i examination,  having  stated  that  certain  pre- 
mises were  let  to  a  pauper  under  a  written  instrument, 
the  Court  most  properly  held,  that  the  terms  of  the  letting 
could  only  be  proved  by  the  production  of  that  instru- 
ment.    But  this  very  point  appears  to  me  to  have  been 
decided  in  this  Court,  in  the  case  of  Stevens  v.  Pifmey  (c), 

(o)  7  Bam.  &  Cress.  266.  (h)  8  Barn.  &  Cress.  266. 

(c)  2  B.  Moore,  349. 
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where«  in  an  action  for  work  and  labour,  the  plaintiff  bav-  1829. 
ing  proved  tbe  value  of  tbe  work  done,  and  closed  bis  case, 
one  of  tbe  defendant's  witnesses  swore  tbat  there  was  a 
memorandum  in  writing,  containing  an  estimate  at  which 
the  work  was  to  be  performed,  and  produced  a  copy  in 
the  plaintiff's  hand- writing,  unstamped,  and  not  signed 
either  by  him  or  the  defendant;  and  it  was  held,  tbat  the 
plaintiff  was  not  thereby  precluded  from  recovering  on  tbe 
common  counts,  as  it  did  not  appear  whether  tbe  original 
memorandum  was  in  existence,  and  tbe  defendant  bad 
given  no  notice  to  produce  it;  or  tbat,  at  all  events,  the 
testimony  should  have  come  from  one  of  tbe  plaintiff's 
witnesses,  on  cross-examination.  Tbat  case,  therefore, 
agrees  with  this,  both  in  substance  and  in  fact,  and  we 
cannot  say,  judicially,  whether  there  was  such  a  memoran- 
dum in  existence  as  tbe  defendant's  witness  alluded  to, 
unless  we  were  entitled  to  look  at  it,  and  which  I  could 
not  do  at  the  trial,  as  it  did  not  appear  to  have  been  stamp- 
ed. But,  as  I  now  think  that  tbe  instrument,  if  produced, 
may  have  some  bearing  on  tbe  merits  of  tbe  case,  tbe  de- 
fendant ought  to  have  a  new  trial  on  payment  of  costs, 
when  he  may  have  an  opportunity  of  putting  in  tbe  agree- 
ment properly  stamped. 

Mr.  Justice  Park. — I  agree  with  my  Lord  Chief  Jus- 
tice, tbat  the  defendant  ought  to  have  a  new  trial  on  pay- 
ment of  costs.  With  respect  to  the  Jlrst  ground,  I  concur 
with  him  in  thinking  tbat  there  was  sufficient  evidence  of  a 
contract  between  tbe  plaintiff  and  defendant  as  to  the  terms 
on  which  tbe  work  was  to  be  done,  to  go  to  the  Jury,  and 
I  very  much  doubt,  whether,  in  the  conversation  alluded  to, 
there  was  a  renunciation  of  the  previous  terms  between 
tbe  defendant  and  Aldrich,  or  any  new  stipulation  entered 
into,  as  to  tbe  price  to  be  paid  to  tbe  plaintiff  for  finish- 
ing the  calicoes  which  were  begun  by  Aldrich  before 
tbe  plaintiff  took  possession  of  the  premises.     Secondly^ 
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1829.        with  respect  to  the  rejection  of  the  instromeiit  or  agrees 
ment  in  question,  which  was  in  writing,  and  produced  by 
the  defendant,  all  the  authorities  on  this  subject  were  fid- 
ly  considered,  and  the  previous  decisions  investigated,  is 
the  late  case  of  Strother  v.  Barr  (a);  and,  although  its  cir- 
cumstances do  not  apply  to  the  present,  yet  it  appears  to 
me  to  be  an  authority  to  shew,  that  no  case  or  decision  is  codp 
tradictory  to  what  has  been  just  stated  by  my  Lord  Chief 
Justice ;  and  I  think  that  he  most  properly  refused  to  receive 
the  instrument  in  evidence  at  the  trial,  as  it  was  not  stamp- 
ed.    The  case  of  Vincent  v.  Cole  is  perfectly  conristent 
with  this.     That  was  an  action  for  work  and  labour,  and  a 
surveyor,  who  was  called  for  the  plaintiff  to  prove  that  the 
work  had  been  done,  stated,  that  a  written  agreement  had 
been  drawn  up  and  signed  by  the  parties.    The  agreement 
was  produced,  but  it  was  not  stamped,  and,  on  its  beiBg 
insisted  for  the  defendant,  that,  as  the  agreement  was  not 
stamped,  it  could  not  be  read.  Lord  Tenierden  exduded 
it,  and  directed  a  nonsuit,  which  the  Court  afterwards  r^* 
fused  to  set  aside.     His  Lordship  observed  at  the  trial  (ft), 
that  he  had  always  (perhaps  more  so  than  other  Judges) 
acted  most  strictly  on  the  rule,  that  what  is  in  writing  shaB 
only  be  proved  by  the  writing  itself;  that  his  experience 
had  taught  him  the  extreme  danger  of  reljring  on  t}ie  re- 
collection of  witnesses,  however  honest,  as  to  the  contents 
of  written  instruments,  and  that  they  might  be  so  easily  mu- 
taken  that  the  purposes  of  justice  required  the  strict  en- 
forcement of  the  rule;"  and,  in  Strother  v.  Barr^  I  am  re- 
ported to  have  said  (c) — **  that  parol  evidence  of  the  con- 
tents of  a  written  instrument  cannot  be  given,  where  the 
contract  contained  in  such  instrument  is  the  subject  of 
the  suit;  because  the  terms  of  the  agreement  must  depend 
on  the  written  instrument;'*  and  I  referred  to  the  case  of 

(a)  2  Moore  &  Payne,  20/.  {b)  Sec  I  Mood.  &  Maik.  258. 

(c)  2  Moore  &  Payne,  216. 
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Doe  A.  Woody.  Morris  (a),  where,  in  ejectment,  the  land-  1829. 
lord  having  proved  payment  of  rent  by  the  defendant,  and 
half  a  year's  notice  to  quit  given  to  him,  it  was  held,  that 
the  plaintiff  could  not  be  turned  round  by  his  witness 
prpving,  on  cross-examination,  that  an  agreement  relative 
to  the  land  in  question,  the  contents  of  which  the  witness 
did  not  know,  was  produced  at  a  former  trial  between  the 
same  parties,  and  was,  on  the  morning  of  the  trial,  seen 
in  the  hands  of  the  plaintiff's  attorney,  no  notice  having 
been  given  by  the  defendant  to  produce  that  paper;  for, 
though  it  might  be  an  agreement  relative  to  the  land,  it 
might  not  affect  the  subject  matter  of  the  action,  nor  even 
have  been  made  between  those  parties.  That  case  is  far 
stronger  than  the  present,  as  there  the  fact  came  out  on 
the  cross-examination  of  one  of  the  plaintiff's  witnesses. 
But  the  case  of  Stevens  v.  Pinney  appears  to  me  to  be 
precisely  in  point;  and  Mr.  Justice  DalUis,  (in  the  absence 
of  Lord  Chief  Justice  Gibbs)^  in  a  most  elaborate  judgment 
said  (6) — **  It  is  quite  clear,  that  if  it  had  appeared  at  the 
trial,  as  part  of  the  plaintiff's  case,  that  there  was  an  agree- 
ment in  writing,  regulating  the  price,  and  the  terms  on  which 
the  work  was  to  be  performed,  he  must  have  produced  it  in 
evidence,  and  that,  if  it  were  not  duly  stamped,  he  must 
have  been  nonsuited,  because,  otherwise,  it  would  have 
b^n  unavailable,  and  could  not  be  given  in  evidence  for 
him.  ^e  did  not  think  proper,  however,  to  resort  to  this, 
but  founded  his  claim  on  a  quantum  meruit.  The  distinc- 
tion in  this  case  is,  that  the  plaintiff  had  proved  his  case 
to  the  value  of  the  work  done ;  after  which,  one  of  the  de- 
fendant's witnesses  proved,  that,  originally,  there  was  a 
written  agreement  between  the  parties,  which,  on  produc- 
tion, turned  out  not  to  be  stamped.  If  this  had  been  pro- 
duced by  the  plaintiff,  it  could  not  be  given  in  evidence, 
because  the  want  of  a  stamp  would  render  it  a  nullity." 

(a)  12  East,  237.  {h)  2  B.  Moore,  352. 
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1829.  So,  what  was  said  by  Mr.  Justice  Litiledalef  in  the  cue 
of  Reed  v.  Deere^  appears  to  me  to  be  conclusive  of  the 
question,  viz.  **  that  if  a  plaintiff  gets  through  his  case,  with- 
out giving  the  defendant  any  opportunity  of  mentioning 
the  written  agreement,  the  latter  must  produce  it,  and  he 
cannot  avail  himself  of  it,  unless  it  be  duly  stamped  ;**  and 
in  the  subsequent  case  of  The  King  v.  The  Inhabitants 
otRawden,  Mr.  Justice  Bay  ley  said  (a) — ''  A  primd  facie 
case  was  made  out  by  the  appellants.  The  respondents 
attempted  to  vary  that  case  by  proving  that  in  fact  the 
premises  were  let  to  the  pauper  jointly  with  two  others; 
but  that  letting  was  by  a  written  instrument.  It  is  quite 
clear,  that  it  could  be  proved  only  by  the  production  of 
the  written  instrument.*'  As,  therefore,  in  this  case,  it  did 
not  appear  that  there  was  any  written  agreement  between 
the  parties,  before  the  plaintiff  had  closed  his  case,  and 
the  instrument  was  produced  by  the  defendant,  it  wis 
properly  rejected  by  my  Lord  Chief  Justice,  as  it  was  not 
stamped,  and  it  was  consequently  not  available  to  the  de- 
fendant. 

Mr.  Justice  Bukrough. — With  respect  to  the  first  point, 
1  am  clearly  of  opinion,  that  there  was  sufficient  evidence 
of  a  contract  between  the  plaintiff  and  the  defendant  to 
go  to  the  Jury.  Secondly,  as  the  instrument  in  questicxi 
was  produced  by  the  defendant,  after  the  plaintiff  had 
ckv»ed  his  case,  it  ought  to  have  been  stamped ;  and  if  the 
defendant's  counsel  had  been  aware  that  there  was  an 
agreement  in  writing  when  the  plaintiff  opened  his  case, 
he  would,  in  all  probabiUty,  have  cross-examined  the  plain- 
tiff's witnesses  as  to  whether  there  had  been  such  an  agree- 
ment or  not.  It  is  entirely  the  fault  of  the  defendant  or 
his  attorney  that  the  instrument  was  not  stamped ;  and  1 
entirely  agree  with  what  fell  from  Mr.  Justice  Llttledak 
and  Mr.  Ju:itice  Bay  ley  ^  in  the  late  cases  of  Reedy .  Decree 

{a  8  Bam.  &  Cress  710. 
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and  The  King  v.  The  Inhabitants  of  Rawden,  and  which 
has  established  a  true  and  sound  principle.  But  as  the 
Court  think,  that  the  defendant  ought  to  have  an  oppor- 
tunity of  producing  the  agreement  when  stamped^  the  rule 
for  a  new  trial  must  be  made  absolute  on  payment  of  costs. 

Mr.  Justice  Gaselee  was  absent. 

Rule  absolute  accordingly. 


WiLMER  V.  White.  Tuadayy 

Nov.  24th. 

J.  HIS  was  an  action  of  replevin.     The  plaintiff  signed  In  repieTin,  the 
interlocutory  judgment  against  the  defendant  for  want  of  interlocutory 
an  avowry;  and,  on  the  28th  of  April  last,  the  plaintiff's  {J^f'^^,.  ^e- 
attorney  delivered    to  the  defendant  his  bill   of  costs,  fendant  for 

want  of  AD 

amounting  to  281.  7s.  8d. ;  and,  on  the  29th,  the  defend-  avowry,  and  the 
ant  was  arrested  by  another  creditor,  and  committed  to  the  Scy'deiirered  " 
Fleet  Prison,  where  he  remained  until  the  16th  of  June,  }it^^f^^^ 

,  ,       ,  The  defendant 

on  which  day  he  obtained  his  discharge  under  the  Insolvent  was  afterwards 

Debtor's  Act,  (7  Geo.  4,  c.  57).  The  plaintiff's  name  was  in-  ther  creditor, 

serted  in  the  defendant's  schedule  as  a  creditor,  to  the  ^^^^ 

amount  of  the  bill  of  costs  delivered  by  the  attorney,  and  of  «^d«  »*>«  in- 
solvent Debtor's 
which  the  plaintiff  had  notice.   The  defendant  also  served  Act,  7  Geo.  4, 

the  plaintiff  with  a  copy  of  the  order  for  his  discharge.  ^^L^  the* 
But,  on  the  10th  October,  the  plaintiff  served  the  defendant  *"°""*  ?^5^« 

attorney  s  bui 

with  notice  of  a  writ  of  inquiry  to  assess  the  damages  in  in  his  schedule, 
this  action;  and,  on  the  14th  instant,  sued  out  a  writ  of  fendant'sdu- 
Jieri  facias  for  the  amount  of  those  damages,  on  the  de-  ^^J^j^ff^xecut- 
fendant's  goods,  under  which  the  Sheriff  took,  among  other  «<* »  ^^^  ©^  *«- 

quiry,  and  sued 
out  %  fieri  faciat 
for  the  amount  of  the  damages  in  the  replevin  suit : — Held^  that  the  execution  was  regular,  as  the 
words,  debt  or  sum  of  money,  in  the  61st  section  of  the  statute,  are  limited  to  debts  due  from  the 
insolvent  to  his  creditors  at  the  time  of  his  first  imprisonment,  and  do  not  apply  to  unascertained 
or  unliquidated  damages. 
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1829.        things,  his  wearing  ftpparel  apd  other  articles  e^ccepted  by 
tl^  Insolvent  Debto^r's  Act. 

Mr.  Serjeant  Merewether,  on  an  affidavit  of  those  fiu^ts, 
obtained  a  irule  nisi,  tha|;  this  writ  might  be  set  aside,  and 
that  the  defendant's  goods,  which  had  been  levied  therenn- 
der,  might  be  restored  to  him,  on  the  ground  that  theeice- 
cution  was  irregular,  as  it  was  sued  out  after  the  defendant's 
discharge  under  the  Insolvent  Debtor's  Act,  7  Geo.  4,  c57, 
the  61st  section  of  which  enacts — **  That,  after  any  person 
shall  have  become  entitled  to  the  benefit  of  the  act,  by  any 
adjudication  as  therein  provided,  no  writ  oi fieri  facias  shall 
issue  on  any  judgment  obtained  against  a  prisoner,  for  any 
debt  or  sum  of  money,  with  respect  to  which  such  person 
shall  have  so  become  entitled,  nor  in  any  action  upon  any 
new  contract  or  security  for  payment  thereof,  except  upon 
the  judgment  entered  up  against  such  prisoner  according  to 
the  act." 

Mr.  Serjeant  WUde  now  shewed  cause. — The    statute 
7  Geo.  4,  c.  57,  under  which  the  defendant  obtained  hit 
discharge,  only  discharged  him  from  those  debts  which 
were  due  at  the  time  of  his  first  imprisonment,  and  the 
plaintiff  had  then  only  signed    interlocutory  judgment 
against  the  defendant  in  a  replevin  suit  for  want  of  an 
avowry.    He  was,  therefore,  not  liable  to  the  plaintiff  for 
an  ascertained  debt,  but  only  for  unliquidated  damages;  and 
as  the  amount  could  not  then  be  ascertained,  it  could  not 
be  specified  in  the  schedule;  and  the  defendant  only  insert- 
ed the  amount  of  the  plaintiff's  attorney's  bill  of  costs,  but 
the  damages  the  plaintiff  might  eventually  recover  in  tbe 
suit,  were  unh'quidated  at  the  time  the  defendant  was  com* 
mitted  to  prison.     In  Hilton  v.  fFbrrall  (a),  a  debt  depend- 

{a)  2  Chit.  Rep.  448. 
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ing  upon  a  contingency  at  the  time  of  a  party's  discbarge         1829. 
under  the  Insolvent  Act,  18  Geo.  3,  c.  52,  was  held  not  to  bs 
discharged  thereby ; — and  the  principle  of  that  decision  is 
applicable  to  all  subsequent  statutes  which  have  been  passed 
for  the  relief  of  insolvent  debtors ;  and,  in  Lloyd  v.  Neele(a)f 
where  a  party  was  discharged  under  the  statute  53  Geo.  3, 
c.  102,  it  was  decided  to  be  no  bar  to  an  action  of  trespass^ 
where  the  cause  of  action  arose  before  the  insolvent  went 
to  prison,  and  the  damages  were  unliquidated  at  the  time 
of  his  discharge;  and  Lord  Chief  Justice  2^660/^  sud — 
'' A  man  who  has  a  right  to  bring  an  action  of  trespass 
before  the  insolvent  goes  to  prison,  is  not  a  creditor  with- 
in the  meaning  of  the  act  of  Parliament:*'  and  Mr.  Justice 
Bayley  said — ''  The  plaintiff  does  not  claim  to  be  a  cre- 
ditor, but  he  claims  damages  for  a  wrong  done,  which  are 
not  liquidated  before  the  defendant  goes  to  prison.    Sup- 
pose this  had  been  an  action  for  an  assault,  could  it  be 
said,  because  the  plaintiff  laid  his  damages  at  a  specific 
sum,  that  he  would  therefore  be  a  creditor  within  the 
meaning  of  the  statute  f  So,  in  Lloyd  v.  Peel(b\  a  plea  of 
a  discharge  under  the  53  Geo.  3,  was  held  to  be  no  bar  to 
an  action  of  trespass  for  mesne  profits,  even  though  accru- 
ing before  the  discharge;  for  the  Court  said — **  The  In- 
solvent Act  only  discharges  the  debtor  from  the  debts 
due  by  him  to  those  who  are,  or  who  claim  to  be,  his  cre- 
ditors at  the  time  of  his  discharge;  but,  here,  the  plaintiff 
was  neither  the  one  nor  the  other  at  the  time  of  the  dis- 
charge, for  he  only  claimed  damages  for  a  wrong  done  to 
him.     Those  damages  do  not  constitute  a  debt  till  judg- 
ment for  them  has  been  obtained."    So,  here,  the  dama- 
ges to  which  the  plaintiff  might  be  entitled,  were  not  as- 
certained at  the  time  the  defendant  went  to  prison,  and 
although  the  61st  section  of  the  statute  7  Geo.  4,  c.  57, 
enacts — *'  That,  after  any  person  shall  have  become  entitled 

(tt)  2  Chit.  222.  (6)  3  Barn.  &  Aid.  407. 
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1829.  to  the  benefit  of  the  act,  no  writ  oi fieri  facias  shall  issue 
on  any  judgment  obtidned  against  a  prisoner  for  any  debt 
or  sum  of  money,  with  respect  to  which  such  person  shaU 
have  so  become  entitled ;"  yet  the  words  debt  or  sum  of 
money  can  only  apply  to  a  debt  or  sum  ascertained  and 
actually  due  to  a  creditor  from  the  insolvent  at  the  tiine 
ofhis  first  imprisonment. 

Mr.  Serjeant  Meretoeiher,  in  support  of  his  rule. — Al* 
though  the  damages  awarded  to  a  plaintifi^  in  replevin  ore 
merely  nominal,  yet  the  sum  for  which  the  defendant  was 
liable  in  this  case,  was  ascertained  when  the  plaintiff's  at- 
torney delivered  his  bill  of  costs.  The  defendant,  therefore, 
properly  inserted  in  his  schedule  the  amount  of  such  bill,  as 
being  the  claim  the  plaintiff  then  had  against  him.  Although 
the  plaintiff  had  notice  that  the  defendant  had  been  dis- 
charged under  the  act,  he  proceeded  to  execute  a  writ  of 
inquiry,  and  afterwards  signed  final  judgment ;  and  al- 
though the  words  (lebt  or  sum  of  money  are  introduced 
in  the  sixty-first  section,  yet  the  act  seems  to  include  dam- 
ages to  be  ascertained  under  a  judgment ;  for,  by  the  fifty- 
seventh  section  it  is  enacted — '*  That,  before  any  adjudica- 
tion shall  be  made  in  the  matter  of  the  petition  of  a  prison- 
er, the  Court  shall  require  him  to  execute  a  warrant  of  at- 
torney to  authorize  the  entering  up  of  a  judgment  against 
such  prisoner  in  some  one  of  the  superior  Courts  at  Westmin- 
sier,  in  the  name  of  the  assignee  of  such  prisoner,  for  the 
amount  of  the  debts  stated  in  his  schedule  to  be  due,  or 
claimed  to  be  due  irom  such  prisoner,  or  so  much  thereof 
as  shall  appear,  at  the  time  of  executing  such  warrant  of 
attorney,  to  be  due  and  unsatisfied ;  and  if  at  any  time  it 
shall  appear,  to  the  satisfaction  of  the  Court,  that  such  pri- 
soner is  of  ability  to  pay  such  debts  or  any  part  thereof, 
the  Court  may  permit  execution  to  be  taken  out  upon  such 
judgment,  for  such  sum  of  money,  as,  under  all  the  circum- 
stances of  the  case,  the  Court  shall  order; — such  sum  to  be 
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distributed  rateably  amongst  the  creditors  of  such  prison-  T829. 
er;  and  such  further  proceedings  may  be  had  upon  such 
judgment,  as  may  seem  fit  to  the  discretion  of  the  Court, 
from  time  to  time,  until  the  whole  of  the  debts  due  to  the 
several  persons  against  whom  such  discharge  shall  have 
been  obtained,  shall  be  fully  paid  and  satisfied."  It  was, 
therefore,  the  intention  of  the  Legislature  to  discharge  the 
insolvent  from  any  claim  capable  of  being  ascertained  at 
the  time  of  his  discharge.  The  cases  cited  do  not  apply, 
as  they  were  decided  on  the  construction  of  previous 
statutes;  and  here,  the  bill  of  costs  delivered  to  the  de< 
fendant  by  the  plaintiflTs  attorney,  was  a  debt  ascertain- 
ed and  due,  and  which  was  inserted  in  the  schedule  accord- 
ingly. 

Lord  Chief  Justice  Tindal. — It  appears  to  me,  that 
this  rule  must  be  discharged.  The  application  to  set  aside 
the  writ  o(  fieri  facias  and  levy,  was  grounded  on  the  6 1st 
section  of  the  statute  7  Geo.  4,  c.  57,  by  which  it  is  enact- 
ed, that  "  after  any  person  shall  have  become  entitled  to 
the  benefit  of  that  act,  by  any  such  adjudication  as  there- 
in mentioned,  no  writ  of  fieri  facias^  or  elegit^  shall  issue 
on  any  judgment  obtained  against  such  prisoner,  for  any 
debt  or  sum  of  money ^  with  respect  to  which  such  person 
shall  have  so  become  entitled,  nor  in  any  action  upon  any 
new  contract  or  security  for  payment  thereof,  except  up- 
on the  judgment  entered  up  against  such  prisoner,  accord- 
ing to  the  act."  The  question  then  is,  whether  the  plain- 
tilTs  claim  can  be  considered  as  a  debt  or  sum  of  money  y 
in  respect  of  which  the  defendant  was  entitled  to  take  the 
benefit  of  the  act?  I  am  of  opinion,  that,  by  the  terms  of  the 
statute,  such  debt  or  sum  must  be  confined  to  debts  due 
from  the  insolvent  at  the  time  of  his  first  imprisonment; 
and  here,  there  is  no  pretence  for  saying,  that,  at  that 
time,  there  was  any  debt  due  from  the  defendant  to  the 
plaintiff;  for,  this  being  an  action  of  replevin,  the  defend- 
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ant  wfts  onl J  liable  to  a  claim  by  the  plaintiff  for  unascer- 
tained and  uncertain  damages;  and  there  are  no  words  id 
die  statute  which  can  be  taken  to  have  relation  to  such  a 
liability.  Further,  it  appears  to  me,  that  under  a  suit 
pending  at  the  time  of  the  defendant's  first  imprisonmenti 
the  terms  of  the  act  could  not  be  complied  with  by  insert- 
ing a  sum  in  the  schedule,  as  due  from  the  insoWent  to 
his  creditor,  the  amount  of  which  was  uncertain^  until  final 
judgment  was  obtained.  As,  therefore,  the  words  dM 
or  sum  of  money  cannot  refer  to  unascertained  or  unli- 
quidated damages,  I  am  of  opinion,  that  the  61st  section 
does  not  apply  to  thb  case,  and,  cdn^uently,  that  the 
writ  and  execution  must  stand* 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


Tuetdi^,  Tatlock  and  Another  v.  Smith  and  Others. 

The  defendMiu  ThIS  was  an  action  by  the  plaintiffs,  as  drawers,  against 
entered  into  an  the  defendants,  as  acceptors  of  certain  bills  of  exchange, 
their  creditor!,  amounting  to  1,498/.,  amoiety  of  which  the  plaintiffs  sought 
ahottUi'tei^      ^  recover  by  this  action. 

pointed  for  the 
parpoeeoftet- 

tling  the  defendants'  affairs,  hy  the  coUectioo,  tale,  and  division  of  their  estate  and  eifccts,  cqiaDy 
among  the  creditors,  who  agreed  that  the  trustees  should  take  a  conreyance  and  asflgnment  of  tbe 
estate  and  efl^cts,  and  manage  the  defendants'  a£birs  until  each  creditor  sliould  haTe  received  foD 
payment  of  hb  debt,  tbe  surplus  Co  be  paid  over  to  the  defendants ;  who  agreed  to  make  a  coo- 
Teyance  and  assignment  of  ail  their  estate  to  the  trustees,  whenever  tliereunto  required,  sad 
that  all  usual  and  necessary  clauses  sliould  be  inserted  in  the  deed  of  coBToyance.  Tlie  trvtecs 
took  possession  of  tlie  defendants'  effects,  and  paid  tlieir  creditors  ten  shilfings  in  the  pound.  A 
deed  of  conveyance  was  prepared,  which  the  trustees  called  on  the  defendants  to  execute,  but  vkick 
they  refused  to  do,  as  it  did  not  contain  a  dause  of  general  release.  At  the  time  the  deed  was  tm- 
dercd,  one  of  the  defendants  only  was  present,  and  ttie  meeting  at  which  it  was  pcbduoed  mi 
a4ioQmed,  for  the  purpose  of  procuring  the  assent  of  the  other  defendanu  The  plah&tiib  (creditors), 
idthough  they  had  signed  the  deed  and  received  ten  shillings  in  the  pound,  sued  the  defendants  fsr 
the  residue  of  their  original  debti^HM,  that  the  action  was  premature,  as  the  patios,  by  eiH 
termgmto  the  agreement,  contemplated  a  suspension  of  the  right  of  the  crediton  to  sne^-v^ 
that  a  danae  of  a  general  release  from  the  creditors  in  such  a  deed  la  a  imial  and  ita- 
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At  the  trial,  before  Lord  Chief  Justice  Tindalf  at  Guild-  1829. 
hall,  at  the  adjourned  Sittings  after  the  last  Term,  it  ap- 
pearedy  that,  on  the  S^d  October,  1827,  which  was  sub- 
sequent to  the  acceptance  of  the  bills  in  question,  the  de- 
fendants, being  in  insolvent  circumstances,  entered  into  an 
agreement  with  the  plaintiffs  and  others,  who  were  their 
creditors,  bv  which  the  defendants  consented  that  three 
persons  should  be  appointed  trustees,  managers,  and  di- 
rectors of  their  estate,  for  the  purpose  of  winding  up  and 
settling  their  affairs,  and  the  defendants  agreed  to  make 
an  assignment  of  all  their  estate  and  effects  to  the  trus- 
tees, whenever  required  so  to  do.  The  agreement  was  as 
follows: — 

**  Memorandum^  that  we,  the  undersigned,  creditors  ofLe- 
ny  Smith,  and  Leny  Deighton  Smith,  of  Patemoster-RoU) 
and  Hackney,  crape  manufacturers,  do  hereby,  with  their 
consent,  testified  by  them  and  ourselves  severally,  being 
parties  to  and  signing  this  memorandum,  agree  to  appoint 
Robert  Dodgson,  of  Wood  Strieet^  Cheapslde,  silk  mer- 
chant, Richard  Thomas,  oi  Fen  Court,  London,  Gentle- 
man, and  William  Jones  Brown,  silk  merchant,  to  be  trus- 
tees, managers,  inspectors  and  directors  of  their  estate  and 
effects,  for  the  purpose  of  winding  up  and  settling  their 
affairs,  by  the  collection,  sale,  and  division,  of  their  es- 
tate and  effects,  equally  amongst  us  their  said  several  cre- 
ditors ;  and  we,  the  undersigned  creditors,  hereby  seve- 
rally consent  and  agree,  that  the  said  Robert  Dodgson, 
Richard  Thomas,  and  William  Jones  Brown,  shall  take 
a  conveyance  and  assignment  of  the  estate  and  effects,  and 
«  shall  receive  and  pay,  direct  and  manage,  in  all  the  said 
affairs,  until  each  creditor  shall  have  received  the  full  pay- 
ment of  our  said  several  debts ;  the  surplus  to  be  paid 
over  to  the  said  Leny  Smith,  and  Leny  Deighton  Smith; 
and  it  is  further  agreed,  that  when  sufficient  monies  shall 
be  collected  and  raised  from  the  said  estate  and  effects 
to  pay  all  the  creditors  two  shillings  and  sixpence  in  the 
pound  upon  their  said  several  debts,  the  said  Robert 
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1829.         DodgiOHf  Richard  Thomas^  and   William  Jones  Brown, 
T%TLocK      shall  make  and  pay  such  dividend,  and  so  on,  a  further 
V.  like  dividend  of  two  shillings  and  sixpence  in  the  pound, 

until  their  said  several  creditors  shall  be  paid  the  whok 
of  their  said  debts : — and  the  said  Leny  Smith  and  Leng 
Deighton  Smith  do  hereby  agree  to  make  the  said  con- 
veyance and  assignment  of  all  their  said  estate  and  ef- 
fects unto  the  said  Robert  Dodgson^  Richard  Thomas, 
and  William  Jones  Broum,  whenever  thereunto  required; 
in  which  said  deed  is  to  be  inserted,  all  other  usual  and 
necessary  clauses  and  conditions.  And  it  is  lastly  agreed, 
that  this  agreement  is  to  be  void,  unless  all  the  creditors 
whose  debts  shall  amount  to  SOL  and  upwards,  shall  sign 
the  same  within  fourteen  days  from  this  date.  As  witness 
the  hands  of  the  several  parties,  this  22d  day  of  October, 
1827." 

This  agreement  was  signed  by  the  plaintiffs,  and  several 
other  creditors  of  the  defendants'.  The  trustees  carried  oo 
the  defendants'  business,  and,  by  the  sale  of  their  personal 
property  and  effects,  paid  the  creditors  ten  shillings  in  the 
pound,  by  three  several  instalments.    The  trustees  then 
called  on  the  defendants  to  execute  a  deed  of  conveyance 
of   their  estate,   pursuant  to  the  agreement,   to  whicb 
they  objected,  unless  the  deed  contained  a  clause  of  ge- 
neral release  from  all  the  creditors.    A  general  meeting  of 
the  creditors  was  afterwards  held,  at  which  a  deed  of  con- 
veyance was  tendered  to  one  of  the  defendants,  (the  other 
being  in  the  country),  containing  a  clause  of  release,  which 
he  insisted  was  insufficient,  and  refused  to  execute  the 
deed.     The  meeting  was  then  adjourned,  in  order  to  as- 
certain whether  the  other  defendant  would  consent  to  ex- 
ecute the  deed ;  and,  in  the  mean  time,  the  plaintiffs  com- 
menced this  action,  to  recover  the  remaining  ten  shillings 
in  the  pound  due  from  the  defendants  as  the  acceptors  of 
the  bills  in  question. 

His  Lordship  thought,  that,  under  these  circumstances, 
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the  action  was  prematurely  brought;  because,  both  the  1829. 
defendants,  on  the  return  of  the  one  from  the  country, 
might  have  consented  to  execute  the  deed.  He  also 
thought,  that  it  was  reasonable  for  the  defendants  to  re- 
quire a  clause  of  general  release  to  be  inserted  in  the 
deed;  and  directed  a  nonsuit. 

Mr.  Seijeant  Adams,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  this  nonsuit  might  be  set  aside,  and 
a  Terdict  entered  for  the  plaintiffs  instead  thereof,  on  the 
ground,  that  the  defendants,  by  refusing  to  execute  the 
deed  of  conveyance,  unless  a  clause  of  release  were  in- 
serted, had  rescinded  the  agreement  which  the  plaintiffs 
and  the  other  creditors  had  entered  into,  and,  therefore, 
that  the  defendants  were  liable  to  be  sued  for  the  ^um  ori- 
ginally due  to  the  plaintiffs,  as  if  no  such  agreement  had 
been  made.  Although  the  plaintiffs  had  been  paid  ten  shil- 
lings in  the  pound  out  of  the  defendants'  effects,  it  would 
not  discharge  the  original  debt;  for,  in  Fitchv.  Sutton  (a),  it 
was  held,  that  the  acceptance  of  a  less,  cannot  be  a  satisfac- 
tion in  law  of  a  greater  sum  then  due,  nor  can  it  operate  as 
an  extinguishment  of  the  original  cause  of  action,  though 
accompanied  by  a  conditional  promise  to  pay  the  residue 
when  of  ability.  So,  in  Heathcote  v.  Crookshanks  {b\  it 
was  held  that  an  agreement  between  a  debtor  and  his  credit- 
ors, that  they  would  accept  a  composition  in  satisfaction 
of  their  respective  debts,  to  be  paid  in  a  reasonable  time, 
cannot  be  pleaded  to  an  action  brought  by  one  of  the  cre- 
ditors, to  recover  his  whole  demand.  Although,  in  Stein- 
man  V.  Magnus  (c),  where  a  debtor  entered  into  an  agree- 
ment with  his  creditors,  whereby  they  agreed  to  receive 
twenty  per  cent,  in  satisfaction  of  their  several  demands, 
and  released  the  remainder^  in  consideration  that  half  of 

(n)  5  East,  230.  (6)  2  Term  Rep.  24. 

(c)  1 1  East,  390. 
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1S29.  ^      the  composition  should  be  secured  by  the  acceptances  of 
a  certain  person  (also  a  creditor),  which  security  was  ac- 
cordingly giTcn,  and  paid  when  due;  it  was  held,  that  suck 
agreement  was  binding  on  the  plaintiff^  one  of  the  credit- 
ors, though  the  agreement  was  not  under  seal,  and  though 
he  was  the  last  who  signed  it;  and,  it  did  not  appear  that 
he  had  actively  induced  any  of  the  other  creditors  or  the 
surety  to  sign  it,  and  that  the  plaintiffs*  suing  the  debtor 
after  having  received  the  composition,  was  a  fraud  upon  the 
surety  and  the  other  creditors:  yet  that  case  was  decided 
upon  the  ground  that  it  was  a  fraud  upon  the  surety.  Un- 
less, therefore,  there  has  been  an  actual  assignment  qftk 
whale  of  the  debtor  s  property,  or  a  third  person  has  beoi 
induced  to  become  surety  for  part  of  the  debt,  on  the  sop-, 
position  that  his  principal  will  be  thereby  discharged  of 
the  remainder,  or  time  has  been  given  by  the  creditor  (o 
his  debtor,  for  payment  o{part  of  the  debt  only,  by  instil- 
ments, the  creditor  has  a  right  to  resort  to  his  original 
demand.     But  here,  there  has  been  no  conveyance  of  the 
defendants'  estate  to  the  trustees,  nor  was  time  given  by 
the  creditors,  nor  were  the  rights  of  third  parties  aff*ected; 
and,  by  the  agreement,  the  trustees  wqre  to  retain  posief- 
sion  of  the  estate,  until  the  several  creditors  should  hste 
been  paid  the  whole  of  their  debts.     A  release  by  die 
creditors  was,  therefore,  unnecessary,  and  was  not  con- 
templated by  the  parties,  at  the  time  the  agreement  wu 
entered  into.  Although,  in  Boothbey  v.  Sawden  (a),  where 
the  plaintiffs  signed  an  agreement  to  take  the  defendanti' 
notes  for  the  payment  of  the  amount  of  their  respectife 
demands,  by  instalments,  provided  the  rest  of  the  creditor! 
would  do  the  same ;  it  was  held,  that  the  signing  of  the 
other  creditors  was  a  sufficient  consideration  for  the  pbin- 
tiff^s  promise,  and  that  they  could  not  resort  to  the  original 
cause  of  action  without  shewing  a  breach  of  the  agree- 

(u)  3  Camp.  175. 
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Doent  on  the  part  of  the  defendants;  yet  the  authority  of         1R29. 
that  case  was  doubted  by  Lord  EUenborougk,  in  Crardey 
V.  Hillary^  where  his  Lordship  said  (a) — "  If  any  thing 
incorrect  was  laid  down  in  Boothby  v.  Sowden^  there  is  no 
reason  why  we  should  adhere  to  it  now."    In  Cranley  v. 
HiUaryj  the  plaintiff,  the  drawer  of  a  bill  of  exchange,  ac- 
cepted by  the  defendant,  agreed  with  him  and  the  rest  of 
his  creditors,  to  take  a  composition  of  eight  shillings  in 
the  pound,  to  he  secured  by  promissory  notes  to  be  given 
by  the  defendant  payable  on  days  certain,  and  that  the 
defendant  should  assign  to  the  creditors  certain  debts,  up- 
on which  they  should  execute  a  general  release ;  and  the 
assignment  was  executed,  and  all  the  creditors  except  the 
plaintiff,  received  their  composition  and  executed  the  re- 
lease^  and  the  plaintiff  might  have  received  his  promissory 
notes,  if  he  had  applied  for  them,  but  it  did  not  appear 
that  the  defendant  had  ever  tendered  them  to  the  plaintiff, 
or  that  he  had  ever  asked  for  them ;  and  the  plaintiff  af- 
terwards, and  after  the  days  of  payment  of  the  promissory 
notes  had  expired,  sued  the  defendant  on  the  bill  of  ex- 
change; the  Court  held,   that  he  was  not  precluded  by 
the  agreement  from  recovering.     Here,  however,  the  de- 
fendants refused  to  execute  the  conveyance,  although  they 
had  agreed  to  pay  their  several  creditors  twenty  shillings 
in  the  pound,  which  was  to  be  derived  from  the  whole  of 
their  estate  and  effects.     In  Cork  v.  Saunders  (6),  the  in- 
solvent agreed  to  assign  his  property  to  his  creditors  imme- 
diately, and  they  undertook  to  enter  into  an  agreement  to 
release  the  insolvent  from  his  debts,  on  receiving  such  a 
composition  as  the  produce  of  his  effects  would  ^drnit  of; 
and  Mr.  Justice  Holroyd  said  (c) — "  The  effect  of  this 
agreement  to  release,  seems  to  be  this,  not  that  the  compo- 
sition should  operate  immediately  as  a  satisfaction  when 

(«)  2  Mau.  &  Selw.  122.  (6)  I  Barn.  &  Aid.  46. 

(c)  Id.  50. 
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1 829.         paid ,  but  that  the  creditors  were  then  to  give  a  formal  release 
by  dee  J^  and  that  the  debtor  was  not  to  be  discharged  untfl 
such  deed  was  executed."  In  Sutler  v,  Rhodes  (a),  the  debt- 
or parted  with  all  his  property  to  trustees  for  the  benefit  of 
his  creditors.     In  Jolly  ▼•  fVaUis  {b),  the  creditors  who 
had  not  signed  the  deed,  accepted  of  the  compositioiii 
which  therefore  bound  them ;  and,  in  Thomas  v.  Courte" 
nay  (c),  where  the  creditors  of  an  insolvent  agreed,  by  an 
instrument  not  under  seal,  that  they  would  accept,  in  full 
satisfaction  of  their  debts,  twelve  shillings  in  the  pound, 
payable  by  instalments,  and  would  release  hhn  from  all 
demands;  one  of  the  creditors  who  signed  for  the  whole 
amount  of  his  debt  held  at  the  time,  as  a  security  for 
part,  a  bill  of  exchange  drawn  by  the  debtor,  and  accept- 
ed by  a  third  person:  the  money  due  on  this  bill  hafing 
afterwards  been  paid  by  the  acceptor,  it  was  held,  thst 
the  creditor  might  retain  it — the  agreement  of  composition 
not  containing  any  stipulation  for  giving  up  securities,  and 
the  effect  of  it  not  being  to  extinguish  the  original  debt. 

Mr.  Serjeant  Wilde,  now  shewed  cause. — By  the  agree- 
ment of  October,  1827,  the  defendants  agreed  to  makes 
conveyance  and  assignment  of  all  their  estate  and  effects 
to  three  trustees  named  in  the  agreement,  whenever  there- 
unto required,  in  which  deed  of  conveyance  and  assign- 
ment was  to  be  inserted  all  usual  and  necessary  clauses 
and  conditions.     The  main  object  of  the  agreement  wss, 
to  divest  the  defendants  of  all  their  property,  in  order  tbst 
it  might  be  apphed  in  discharge  of  their  debts ;  and  a  mere 
refusal  by  one  of  them  to  execute  the  deed,  in  the  absence 
of  the  other,  did  not  remit  the  plaintiffs,  as  creditors,  to  their 
original  rights.  Besides,  neither  of  the  defendants  refused 
to  execute  a  deed  of  conveyance  containing  all  usual  and 

(a)  1  Esp.  Rep.  236.  (b)  3  Esp.  Rep.*228. 

(c)  I  Bam.  &  Aid.  1. 
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necessary  clauses ;  and  the  introduction  of  a  general  release       ^  1829. 
by  the  creditors,  was  not  only  usual  and  reasonable,  but  one 
whicli  the  defendants  had  a  right  to  insist  on.  The  trustees 
were  not  only  nominated  and  appointed  to  be  managers  and 
directors  of  the  defendants*  estate  and  eflPects,  for  the  pur- 
pose of  winding  up  their  affairs,  but  they  actually  sold  part 
of  the  stock,  by  which  they  were  enabled  to  and  did  pay  the 
several  creditors,  ten  shillings  in  the  pound.  It  was  contem- 
plated, at  the  time  the  agreement  was  entered  into,  that  the 
defendants'  estate  would  exceed  the  amount  of  their  debts; 
as,  after  each  of  the  creditors  had  received  the  full  payment 
of  twenty  shillings  in  the  pound,  the  surplus  was  to  be  paid 
over  to  the  defendants.    They  did  not  undertake  to  execute 
the  deed  of  conveyance  instanter,  and  it  would  be  most  un- 
just, after  they  had  given  up  all  their  property  for  the  pur- 
pose of  satisfying  their  creditors,  that  some  of  those  credi- 
tors who  had  assented  to  the  arrangement,  and  received  the 
benefit  of  the  agreemen  t ,  by  being  paid  one  half  of  their  origi- 
nal demand,  should  still  have  the  power  of  proceeding  against 
the  defendants,  and  incarcerating  them  in  a  prison.  In  Cork 
v.  SaunderSf  the  agreement  contained  a  stipulation  that  an 
assignment  should  be  immediately  made  by  the  defendant 
of  all  his  estate  and  effects,  and  not  whenever  thereunto 
requiredi  as  in  this  case ;  and  Lord  Ellenborougk  said — 
"  The  plaintiff,  by  the  terms  of  the  agreement,  consents 
that  the  property  of  the  defendant  shall  be  assigned,  and 
be  in  the  management  exclusively  of  the  defendant,  under 
the   direction  of  the  trustees,  until  Michaelmas.     How 
can  the  plaintiff,  then,  replace  the  other  creditors  in  the 
same  situation?  I  should  have  been  inchned  to  remit  him 
to  his  original  rights,  if  all  the  other  parties  could  have 
been  placed  in  their  original  situation;  but  that  is  impossi- 
ble.    This  is  an  anomalous  case,  in  which  the  plaintiff 
cannot  stand  in  his  former  situation,  nor  can  I  say  at  pre- 
sent that  the  whole  shall  be  nullified.'*    And  Mr.  Justice 
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1829.         Bayley  said — **  By  the  terms  of  the  agreement,  it  is  stipu- 
lated that  the  farming  concern  shall  be  carried  on  until 
Michaelmas^  for  the  benefit  of  the  creditors  who  might 
concur;  and  it  contains  a  further  stipulation,  that  the  debt- 
or shall  assign  all  his  estate  immediately;  the  consequence 
of  which  would  be,  that  he  would  thereby  divest  himself  of 
all  means  of  payment.     It  is  true,  that  the  defendant  le- 
mains  in  possession,  but  as  servant  only  to  the  trustees,  he 
has  not  a  single  article  of  property,  which  he  can  appro- 
priate to  the  payment  of  his  debts.    The  plaintiff  confidei 
in  the  trustees,  that  they  will  perform  the  duties  reposed 
in  them;  this  they  neglect  to  do,  and  they  postpone  the 
period  at  which  they  ought  to  sell.    The  non-division,  how- 
ever, of  the  property,  cannot,  under  the  circumstances,  re- 
mit the  creditor  to  his  original  rights.    The  parties  not 
having  provided  for  that  event  by  the  terms  of  the  agree- 
ment, it  appears  to  me  that  their  only  remedy  is  in  equi^. 
Suppose  the  tru  stees  had  refused  to  sell,  and  the  defend- 
ant had  urged  them  on,  could  the  plaintiff  have  sued  is 
that  case  ?  The  conduct  of  the  defendant,  in  respect  of  the 
postponement,  amounts  only  to  this,  that  he  does  not  find 
fault  with  the  trustees.     But  I  do  not  think  that  that  puti 
the  plaintiff  in  a  better  situation  than  if  the  postponement 
had  been  the  me  re  act  of  the  trustees.'*    That  case  is  ftr 
stronger  than  the  present,  and  if  the  plaintiffs  seek  to  re- 
scind the  agreement,  it  must  be  avoided  in  toto^  althougii 
they  have  acted  under  it,  and  received  a  moiety  of  thdr 
original  debt,  from  the  proceeds  of  the  defendants'  effecUi 
The  case  of  Cranley  v.  Hillary  does  not  touch  the  pre- 
sent, as  it  did   not  appear  that  the  defendant  had  ever 
tendered  to  the  plaintiff  the  promissory  notes  which  k 
agreed  to  receive  by  way  of  composition.     Here,  however, 
all  the  property  of  the  defendants  was  vested  in  the  troB- 
tees,  at  the  instance  aud  request  of  the  creditors,  and  tf 
a  surplus  was  anticipated,  the  agreement  must  be  taken  to 
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operate  as  a  full  satisfaction  of  their  debts,  and  a  suspen-         1829. 
sion  of  the  rights  of  such  creditors  to  sue,  nor  could  they 
afterwards  resort  to  their  original  demands. 

Mr.  Serjeant  Adams,  in  support  of  his  rule. — The  Court 
must  look  at  the  terms  of  the  agreement,  and  see  what  has 
been  done  under  it.    The  defendants  have  refused  to  exe- 
cute  the  deed  of  conveyance,  and  the  creditors  have  only 
received  ten  shillings  in  the  pound.     If,  therefore,  the 
Court  hold,  that  the  plaintiffs,  by  signing  the  agreementi 
are  to  be  deprived  of  being  remitted  to  their  original  rightSi 
and  prevented  from  suing  the  defendants  in  this  action,  it 
will  be  contrary  to  all  the  previous  authorities.     The  de- 
fendants have  not  assigned  the  whole  of  their  estate  to  the 
trustees^  but  actually  refused  to  execute  a  conveyance  of 
a  considerable  part  of  it,  and  until  such  conveyance  be 
executed,  the  property  remains  in  the  defendants;  and  al«* 
though  the  creditors  have  received  ten  shillings  in  the 
pound,  yet  they' have  a  right  to  insist  that  the  whole  of 
the  defendants*  property  should  be  made  available  to  the ' 
payment  of  their  debts,  and  they  ought  not  to  be  driven 
into  a  Court  of  equity  for  relief.     In  Cork  v.  SaunderSf 
two  of  the  creditors  consented  to  be  answerable  for  a  sum 
to  defray  the  expenses  of  carrying  on  the  concern.     So, 
in  all  the  other  cases,  funds  were  to  be  provided  by  third 
persons,  or  some  of  the  creditors  of  the  debtor.     In  Cool* 
ing  V.  Noyes,  Mr.  (afterwards  Lord  Chief  Justice)  Gibbs 
said,  in   the  course  of  his  argument  (a),  ''  that  though,  in 
Heathcote  v.  Crookshanks  (6),  it  was  decided  that  an  agree- 
ment between  a  debtor  and  his  creditors,  that  they  would 
accept  a  composition  in  satisfaction  of  their  debts,  where 
no  fund  was  appropriated  for  the  payment  of  them,  could 
not  be  enforced,  as  being  nudum  pactum,  perhaps,  on  a 
re-examination,  it  might  be  held,  that  there  was  a  consi- 
deration to  each  creditor  for  the  promise  to  accept  a  part 

{a)  6  Term  Rep.  264.  (6)  2  Term  Rep.  24. 
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1829.  in  lieu  of  the  whole,  namely,  a  forbearance  by  the  other 
creditors  to  sue  the  debtor.*'  So,  here,  as  the  defendants 
refused  to  convey  the  whole  of  their  estate  for  the  pay- 
ment of  their  debts,  the  agreement  was  a  mere  nudum  pac- 
tum, and  the  creditors  were  remitted  to  their  original  rights. 
The  sole  object  of  the  parties  was,  that  the  creditors  at 
large  should  be  paid  the  whole  of  their  debts  out  of  the 
defendants'  estate,  and  such  creditors  were  not  bound  to 
give  a  release,  nor  had  the  defendants  any  right  to  insist 
on  the  introduction  of  a  clause  to  that  effect  in  the  deed 
of  conveyance. 

■ 

Lord  Chief  Justice  Tindal. — The  ground  on  which  I 
directed  the  plaintiffs  to  be  nonsuited  was,  that  they  were 
not  in  a  situation  to  bring  this  action,  after  the  agreement 
they  had  entered  into;  unless  they  could  shew  that  it  was 
no  longer  in  force,  or  that  it  had  been  broken  by  the  de« 
fendants.     But  there  was  a  total  absence  of  proof  of  eL 
ther  of  these  facts.  The  parties,  by  entering  into  the  agree- 
'ment,  contemplated  a  suspension  of  the  plaintiffs'  right  to 
sue  as  creditors,  whilst  the  agreement  was  in  operation; 
and  I  am   of   opinion   that    such  suspension   still  con* 
tinues.     By  the  agreement,  three  persons  therein  named  ' 
were  appointed  trustees,  and  the  estate  and  effects  of 
the  defendants  were  vested  in  them,  and  they  were  to 
wind  up  and  settle  their  affairs  by  the  collection,  sale, 
and  division  of  the  defendants'  estate  and  effects  equally 
among  the  several  creditors,  who  consented  and  agreed 
that  the  trustees  shoud  take  a  conveyance  and  assign- 
ment of  the  defendants'  estate  and  effects,  and  should  re- 
ceive, pay,  direct,  and  manage  in  all  the  said  affairs,  un- 
til each  creditor  should  have  received  the  full  payment  of 
their  several  debts,  the  surplus  to  be  paid  over  to  the  de- 
fendants.    And  it  was  further  agreed  ''that  when  suffi- 
cient monies  should  be  collected  and  raised  from  the  said 
estate  and  effects,  to  pay  all  the  creditors  two  shillings  and 
sixpence  in  the,  pound  upon  their  said  several  debts,  the 
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trustees  should  make  and  pay  such  dividend;  and  so  on,  a  ^  l^^* 
further  like  dividend  of  two  shillings  and  sixpence  in  the 
pound,  until  the  said  several  creditors  should  be  paid  the 
whole  of  their  said  debts."  The  agroer  ent,  therefore,  of 
itself  implies  a  right  in  the  trustees  to  take  possession  of 
all  the  tangible  property  and  effects  of  the  defendants,  in 
order  to  pay  the  several  creditors  the  amount  of  their  debts ; 
and  it  appears  that  the  trustees  had  actually  tftken  and  sold 
the  effects,  and  paid  ten  shillings  in  the  pound  out  of  the 
proceeds.  Is  it  therefore  consistent  or  reasonable  to  suppose, 
that  debtors,  who  have  surrendered  the  whole  of  their 
property  to  trustees,  should  still  remain  liable  to  the 
hostile  attacks  of  their  creditors?  The  very  terms  of 
th^  agreement  preclude  such  a  supposition,  as  the  defend- 
ants thereby  agreed  to  make  the  conveyance  and  assign- 
ment of  all  their  said  estate  and  effects  unto  the  trustees, 
whenever  thereunto  required;  in  which  deed  was  to  be 
inserted,  all  other  usual  and  necessary  clauses  and  condi- 
tions. If,  indeed,  a  conveyance  had  been  tendered  to 
both  the  defendants  at  a  general  meeting  of  the  cre- 
ditors, and  each  of  them  had  absolutely  refused  to  exe- 
cute it,  I  do  not  say  whether  such  refusal  might  not  have 
remitted  the  creditors  to  their  original  rights,  and  been 
a  sufficient  ground  for  them  to  maintain  actions  found- 
ed upon  those  rights;  but  here,  there  was  no  evidence 
that  a  conveyance  was  tendered  to  both  the  defend- 
ants, for  one  only  was  present  at  the  meeting;  and  he 
said,  that  he  would  not  execute  the  deed,  as  he  thought 
the  clause  of  release  was  insufficient;  and  the  meeting 
was  adjourned,  in  order  to  ascertain  whether  the  other 
defendant,  on  his  return  from  the  country,  would  exe- 
cute the  conveyance.  This,  therefore,  was  a  mere  suspen- 
sion of  the  execution  of  the  deed ;  and  no  step  appears  to 
have  been  taken  afterwards,  nor  does  it  appear  that  the 
conveyance  was  afterwards  tendered  to  the  other  defend* 
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182&         ant.     I  am  therefore  of  opiDion,  that  no  breach  of  the 
Tatlock      agreement  can  be  imputed  to  both  the  defendantSi  so  as  to 
V*  remit  the  plaintiffs  to  their  original  right  of  action  against 

them. 

Mr.  Justice  Park. — In  concurring  with  my  Lord  Chief 
Justice^  I  wholly  disclaim  the  introduction  of  any  new 
principle,  or  the  impugning  the  authority  of  any  previous 
decision;  for  I  think  both  the  defendants  should  ha?e 
been  required  by  the  creditors  who  attended  the  general 
meeting  to  execute  the  conveyance,  according  to  tlie 
terms  of  the  agreement;  and  as  the  refusal  of  one  merely 
led  to  a  suspension  of  the  execution  by  both,  as  there  was 
an  adjournment  until  it  could  be  ascertained  whether  or 
not  the  other  defendant  would  sign  the  deed,  I  am  of 
opinion,  that  this  action,  was  prematurely  brought. 

Mr.  Justice  Burrouoh. — This  appears  to  me  to  be  the 
clearest  case  possible.  It  requires  no  previous  authority 
or  decision  to  guide  or  assist  us.  By  the  terms  of  the 
agreement,  the  trustees  were  to  have  the  produce  of  the 
estate  and  effects  of  the  defendants,  to  pay  their  several 
creditors,  and  ten  shillings  in  the  pound  were  actually 
paid  out  of  their  effects.  Nothing  was  afterwards  done 
to  rescind  the  terms  of  that  agreement;  and,  for  any  thing 
that  appears  to  the  contrary,  it  still  continues  in  full  force. 
Is  there  then  any  consideration  to  be  implied  upon  the 
face  of  it  for  the  defendants'  undertaking?  They  agreed 
to  convey  their  property  to  trustees,  in  consideradon  of 
their  creditors  forbearing  to  sue,  and  such  a  forbearance 
is  of  itself  a  sufficient  consideration  for  a  promise.  There 
can  be  no  doubt  but  that  a  court  of  equity  would  compel 
an  execution  of  the  contract,  and  direct  a  conveyance  to 
be  made  by  the  defendants  to  the  creditors  who  had  signed 
the  deed ;  and,  as  there  has  been  no  direct  act  by  both 
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the  defendants  to  rescind  or  annul  the  agreement,  the 
creditors  may  still  enforce  a  specific  performance. 

Mr.  Justice  Gasclee. — I  am  of  opinion  that  this  action 
was,  at  least,  prematurely  brought.  There  was  no  positive 
refusal  by  both  the  defendants  to  execute  the  deed  of 
conveyance.  It  is,  therefore,  unnecessary  to  consider 
the  effect  of  the  clause  of  release  being  objected  to 
by  one  of  them  who  attended  at  the  meeting  in  the  ab- 
sence of  the  other;  and  as  the  meeting  was  adjourned, 
for  the  purpose  of  ascertaining  whether  the  other  defend- 
ant would  sign  the  deed  or  not,  it  cannot  be  considered  as 
an  absolute  refusal  by  both.  As,  therefore,  the  meeting 
was  adjourned  for  that  purpose,  I  confine  my  opinion  to 
that  point  only;  and  considering  that  the  action  was 
premature,  I  am  of  opinion  that  the  view  my  Lord  Chief 
Justice  took  at  the  trial  was  correct;  and,  consequently, 
that  the  rule  for  setting  aside  the  nonsuit  must  be — 
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Discharged. 


British  Museum,  (Trustees  of)  v.  White.  Wednetdav, 

^^  '  ^  ^  Nov.  25th. 

1  HIS  was  a  feigned  issue,  upon  the  question,  whether  A  tetutor  wrote 
William  White,  deceased,  did,  by  a  certain  paper  writing,  JiSn^'by'^hich 
purporting  to  be  his  last  will  and  testament,  devise  his  he  devised  hij 

»      *  ®  ^  real  estates.  He 

freehold  estates  or  not.     Upon  the  trial,  the  Jury  found  afterwards  rc- 

a  special  verdict,  setting  out  the  paper  writing  in  question,  Mns  to  sign  their 

and  finding  that  the  whole  of  the  same,  except  the  names  JJ^ h™"  i^ey*did 

of  the  witnesses,  was  in  the  hand-writing   of  the  said  in  Ws  presence, 

but  they  did  not 
see  the  signature  of  the  testator,  nor  did  he  ever  inform  them  of  the  nature  of  the  instrument  they 
had  signed.  Some  time  afterwards,  the  testator  requested  a  third  person  to  sign  his  name,  which 
he  did  in  the  presence  of  the  testator,  who  told  him  that  the  paper  in  question  was  his  wilL 
Immediately  above  the.  names  of  the  witnesses,  there  was  written  by  the  devisor,  "in  the  pre- 
sence of  us  as  witnesses  thereto: — Heldt  that  this  was  a  sufficient  attestation  and  subscription  of 
the  will,  by  the  three  witnesses,  within  the  statute  of  frauds. 
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1829.         William  White,  and  that  the  said  William  WUte  signed 
Brit.  Museum  *^®  ^^^^  paper  writing  before  it  was  signed  by  the  three 
(Truatees)       witnesses,  namely,  John  Hounslow,  Mary  Bristaw^  and 
White.        Thomas  Badcock,  or  either  of  them;  that  William  WUU 
died  on  the  13th  of  May,  1823;  that  about  five  months 
before  his  death,  he  requested  two  of  the  above  witnesses, 
namely,  John  Hounslow  and  Mary  Bristow,  to  sign  thdr 
names  to  the  said  paper  writing,  and  they  respectiTely,  in 
pursuance  of  such  request,  did  sign  the  same  in  the 
presence  of  the  said  William  White;  but  that  they  did  not 
see  the  signature  of  the  said  William  White  to  the  said 
paper  writing,  nor  were  they  informed  by  the  said  Wtl^ 
Ham  White,  when  they  so  signed  the  said  paper  writing, 
or  at  any  other  time,  what  was  the  nature  thereof,  or  the 
purpose  for  which  he  requested  them  to  sign  the  same; 
that  about  three  months  before  the  death  of  the  said  FFtf- 
Ham  White,  he  requested  the  other  witness,  namely,  the 
said    Thomas  Badcock,  to   sign  his   name   to   the  said 
paper  writing,  which  he  immediately  did  in  the  presence 
of  the  said  William  White;  that,  at  the  time  of  signing 
the  said  paper  writing  by  the  said   Thomas  Badcock,  the 
said  William  White  told  him  that  the  said  paper  writing 
was  his  will.     The  special  verdict  then  went  on  to  state 
that  the  paper  writing  consisted  of  two  sheets  of  paper, 
produced  and  shewn  to  the  Jurors,  and  that  the  two  sheets 
were  in  the  same  room  at  the  times  of  the  respective  sig* 
natures  of  the  three  persons  above  mentioned,  and  that 
William  White  was  of  sound  and  disposing  mind  and  me- 
mory at  the  time   he  signed  the  paper,  and  when  the 
three  other  persons  signed  their  names  as  aforesaid. 

From  an  inspection  of  the  instnunent  set  out  in  the 
special  verdict  (a),  it  appeared  that  the  signatures  of  the 
names  of  the  three  witnesses  could  not  possibly  enure  to 
charge  themselves  or  any  other  person,  and  could  not  have 

{a)  The  Court,  previously  to  the  argument,  required  a  fac  timik 
of  the  will  to  be  sent  to  thero. 
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been  placed  there  for  any  other  purpose  than  to  make  them         1829. 
witnesses  to  the  will;  and  it  also  appeared  that,  immediate-  b^„  museum 
ly  above  the  signatures  of  the  witnesses,  these  words  were      (Trustees) 
written  by  the  testator  in  his  own  hand,  viz.  "  In  the  pre-        White. 
sence  of  us  as  witnesses  thereto." 

The  case  came  on  fdk'  argument  in  the  last  term. 

Mr.  Serjeant  fVilde  Ifor  the  plaintiffs  {a). — The  only 
question  is,  whether,  fron^  the  facts  above  set  out  in  the 
special  verdict,  the  will  of  William  White^  the  testator, 
was  duly  executed,  and  in  compliance  with  the  requisitions 
of  the  statute  of  frauds  (^  Car.  2,  c.  3),  the  fifth  section 
of  which  enacts,  "  That  all  devises  and  bequests  of  any  lands 
or  tenements  shall  be  in  writing,  and  signed  by  the  party 
so  devising  the  same,  or  by  some  other  person  in  his  pre- 
sence, and  by  his  express  directions,  and  shall  be  attested 
and  subscribed  in  the  presence  of  the  said  devisor  by  three 
or  four  credible  witnesses,  or  else  they  shall  be  utterly  void 
and  of  none  effect."  The  statute  prescribes  three  things; 
Jirst,  that  a  will  must  be  in  writing,  and  signed  by  the  de- 
visor; secondly,  that  it  must  be  attested  and  subscribed 
by  three  or  four  credible  witnesses;  and  lastly,  that  it  must 
be  attested  and  subscribed  by  the  witnesses  in  the  presence 
^f  the  devisor.  Here,  the  special  verdict  has  found  that 
the  whole  of  the  will  was  in  the  hand-writing  of  the  testa- 
tor, and  was  signed  by  him  before  it  was  signed  by  the 
three  witnesses ;  and  also,  that  the  will  was  subscribed  by 
the  witnesses  in  the  presence  of  the  devisor.  The  only 
question  then  is,  whether,  under  the  circumstances,  the 
subscription  of  the  witnesses  is  not  also  an  attestation  ?  If 
it  be,  all  the  requisites  of  the  statute  have  been  complied 


(a)  The  testator  directed  certain      pay  the  proceeds  to  the  trustees 
trustees  named  in  the  will  to  sell      of  the  British  Museum, 
one  of  his  freehold  estates,  and  to 

VOL.  III.  Z  Z 
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(Trustees) 

V, 

White. 


1829.         ^ith.    It  is  not  necessary  that  the  witnesses  should  see 
Brit.  Museum  ^he  devisor  sign,  or  that  he  should  sign  in  their  presence. 

Grayson  v.  Atkinson  {a),  Ellis  v.  Smith  (6).  It  is  sufficient 
that  the  devisor  should  declare  to  the  witnesses  that  the  in- 
strui^ent  offered  to  them  to  be  subscribed,  is  his  will,  and 
that  the  signature  is  his  hand-writing.  Neither  is  it  ne- 
cessary  that  the  will  should  be  attested  and  subscribed  by 
all  the  witnesses  at  the  same  time;  for,  in  Jones  v.  L€ike{e), 
where  the  devisor  signed  and  executed  his  will  in  the  pre- 
sence of  two  witnesses,  who  attested  it  in  his  presence,  and 
some  time  after  he  sent  for  a  third  witness,  and  published 
it  as  his  will,  in  his  presence,  it  was  held  to  be  duly  attested. 
So,  the  witnesses  need  not  know  that  the  ijistniment  to 
which  they.have  subscribed  their  names  is  a  will.  It  woidd 
be  sufficient  to  prove  the  signature  of  the  testator  to  be  his 
hand-writing. 

[Lord  Chief  Justice  Tindal. — If  the  will  be  not  signed 
by  the  devisor  in  the  presence  of  the  witnesses,  must  he 
not  declare  or  acknowledge  it  to  be  his  will?] 

Here,  the  testator  requested  two  of  the  witnesses  to  sign 
their  names  to  the  will  in  his  presence,  and  he  told  the 
last  witness  that  it  was  his  will;  and  as  the  instrument  hid 
been  signed  by  him  before  it  was  attested  by  either  of  the 
witnesses,  it  is  sufficient.  All  the  witnesses  put  their 
signatures  to  the  instrument  for  the  same  purpose,  0f«.» 
as  attesting  witnesses  to  the  will.  The  main  object  of  the 
Legislature,  when  the  statute  in  question  was  passed,  was, 
to  prevent  a  false  document  or  instrument  being  substitat- 
ed  for  that  which  the  devisor  requested  the  witnesses  to 
subscribe,  and  which  they  might  afterwards  be  able  to  at- 
test by  the  recognition  of  their  own  hand-writing.  In 
Stonehouse  v.  Evelyn  (d),  it  was  proved,  that  three  subscrib- 
ing witnesses  to  a  will  had  subscribed  their  names  in  the 
presence  of  the  testatrix,  but  one  of  them  said,  that  he  did 


(a)  2  Vez.  464. 

{h)  1  Ves.  jun.  1 1 ;  S.  C.  1  Dick- 
ens, 225. 


(c)  2  Atk.  176,  n. 
((/}  3  Peere  Wms.  254. 
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hot  see  her  sign  the  will^  but  that  she  owned  at  the  time         1829. 
when  the  witnesses  subscribed,  that  the  name  signed  to  the  g^^^  museum 
will  was  her  own  hand-writing ;  and  it  was  held  to  be  suf-      (Trustees) 

ficient.  White. 

In  an  Anonymous  case  (a),  Chief  Justice  Jefferies  seem- 
ed to  be  of  opinion,  that,  if  the  whole  of  a  will  be  written 
by  the  testator^s  own  hand,  and  declared  in  the  presence 
of  three  credible  witnesses,  it  would  be  within  the  mean- 
ing of  the  statute,  although  not  signed  by  him  (according 
to  the  words  of  the  act)  in  the  presence  of  three  credible 
witnesses.  Although  the  subscribing  witnesses  ought  to 
see  the  whole  will  at  the  time  of  signing  it,  for  if  they  only 
see  the  last  sheet  on  which  they  subscribe  their  names,  it 
is  doubtful  whether  that  be  sufficient;  yet,  according  to 
the  case  oi  Bond  v.  SeaweUijb)^  the  presumption  is,  that 
all  the  sheets  on  which  a  will  is  written,  are  in  the  room 
where  the  witnesses  attest,  unless  the  contrary  be  proved ; 
and  here  that  fact  was  expressly  found.  In  Peaie  v* 
Ougly  (c),  Oliver i  Earl  of  Bolinbrooke^  wrote  his  will  on 
a  sheet  of  paper  with  his  own  hand,  and  at  the  top  was 
written,  **  Signed,  sealed,  and  published  as  my  last  will 
and  testament,  in  the  presence  of,  the  same  being  written 
here  for  want  of  room  below;"  this  was  likewise  written 
by  the  testator*s  own  hand,  and  then  the  names  of  the 
three  witnesses  were  subscribed ;  two  of  those  witnesses 
were  dead,  and  the  third  was  produced  at  the  trial,  who 
testified  that  he  was  servant  to  the  testator  four  years, 
and,  about  twenty-seven  or  twenty-eight  years  ago,  he  and 
the  other  two  witnesses  were  called  up  in  the  night,  and 
sent  for  into  the  EarFs  chamber,  who  produced  a  paper 
folded  up,  and  desired  him  and  the  others  to  set  their 
hands  as  witnesses  to  it,  which  they  all  three  did  in  his 


(a)  Skinner,  227-  Wm.  Blac.  40?. 

(b)  3  Burr.  1773;   S,  C.  1  Sir         (c)  Com.  Rep.  19?. 

zz  2 
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1829.  presence;  but  they  did  not  see  any  of  the  writing,  nor  did 
Brit  Mu  eo  ^^®  ^^^l  tell  them  it  was  his  will,  or  say  what  it  was;  but 
(Trustees)  he  believes  this  to  be  the  paper,  because  his  name  is 
White.  there,  and  the  names  of  the  other  witnesses ;  and  he  never 
witnessed  any  other  deed  or  paper  for  the  Earl.  And 
though  the  Earl  did  not  set  his  name  or  seal  to  the  wiD 
in  their  presence,  yet  he  had  often  seen  the  Earl  write, 
and  believed  the  whole  will  and  codicil  to  be  of  his  hand- 
writing:— Lord  Chief  Justice  Trevor,  before  whom  the 
cause  was  tried,  thought  there  was  sufficient  evidence  to 
find  the  will  well  executed;  and  the  Jury  found  it  accord* 
ingly.  In  Trimmer  v.  Jackson  (a),  where  a  will  was  deli- 
vered by  a  testator  as  his  act  and  deed,  and  the  words 
''sealed  and  deUvered'*  w^re  put  above  the  place  where 
the  witnesses  were  to  subscribe  their  names,  it  was  ad« 
judged  to  be  a  sufficient  execution,  although  the  witnesses 
were  led  to  believe,  from  the  words  used  by  the  testator 
at  the  execution  of  the  instrument,  that  it  was  a  deedi 
and  not  a  will;  and  the  case  of  JFallis  v.  Wallis{b),  is  an 
authority  to  shew  that  it  is  not  necessary,  that  the  tes- 
tator should  declare  to  the  witnesses,  at  the  time  of  the 
attestation,  that  the  writing  which  they  attest  is  his  will 

Mr.  Serjeant  Adams,  contra. — The  only  question  is,  whe- 
ther the  word  attested,  in  the  fifth  section  of  the  statute  of 
frauds,  is  satisfied  by  the  mere  subscription  of  the  names 
or  signatures  of  the  witnesses,  without  any  information  be- 
ing' given  to  them  by  the  devisor  at  the  time  of  their  sig- 
nature, as  to  the  nature  of  the  instrument  subscribed* 
By  the  statute,  the  witnesses  are  not  only  to  subscribe, 
but  to  attest  and  subscribe.  The  attestation,  therefore, 
must  be  relevant  to  the. act  of  the  testator,  vix,,  an  attes- 
tation that  he  signed  in  the  presence  of  the  witnesses. 
The  object  of  the  Legislature  was,  that  the  attesting  wit- 

{a)  Bum's  Ecclesiastical  Law,  4th  edit.  Vol.  4,  p.  117.      (6)  Ibid.  1 14. 
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nesses  should  know  that  the  paper  they  signed  had  been  1829. 
previously  signed  by  the  testator ;  and  although  it  has  ^^^^  museom 
been  decided^  that  it  is  not  necessary  for  the  testator  ac-""  (Trustees) 
tually  to  sign  his  will  in  the  presence  of  the  subscribing  white. 
witnesses,  yet  there  must  be  some  acknowledgment  or  de- 
claration by  him  to  them,  that  he  had  done  so.  The  sta- 
tute was  passed  for  prevention  of  frauds  by  the  substitu- 
tion of  false  wills;  and  if  the  subscribing  witnesses  were 
not  informed  by  the  testator,  at  the  time  of  their  attaching 
their  signatures,  that  he  had  previously  signed,  or  that 
the  paper  they  were  signing  was  his  will,  they  would  not 
be  afterwards  able  to  recognise  it  as  such,  or  identify 
the  paper  they  had  signed.  Grayson  v.  Atkinson  is  the 
leading  case  on  this  subject,  where  it  was  decided,  that 
it  is  not  necessary  that  a  testator  should  sign  his  will  in 
the  presence  of  the  witnesses,  and  that  his  acknowledging 
his  handwriting  to  them  was  sufficient,  although  they  sign- 
ed their  names  at  different  times;  and  Lord  Chancellor 
Hardwicke  there  said  (a),  ''it  is  insisted,  that  the  word 
attested f  superadded  to  subscribed^  imports,  they  shall  be 
witnesses  to  the  very  act  and  factum  of  signing,  and  that 
the  testator's  acknowledging  that  act  to  have  been  done 
by  him,  and  that  it  is  his  hand-writing,  is  not  sufficient  to 
enable  them  to  attest:  that  is,  it  must  be  an  attestation  of 
the  thing  itself,  not  of  the  acknowledgment.  To  be  sure, 
it  must  be  an  attestation  of  the  thing  in  some  sense ;  but 
the  question  upon  this  clause,  as  abstracted  from  the  sub- 
sequent one,  is,  if  they  attest  on  the  acknowledgment  of 
the  testator  that  that  is  his  hand-writing,  whether  that  is 
not  an  attestation  of  the  act,  and  whether  not  to  be  constru- 
ed as  agreeable  to  the  rules  of  law  and  evidence,  as  all  other 
attestation  and  signing  might  be  proved?  At  the  time  of 
making  that  act  of  Parliament,  and  ever  since,  if  a  bond  or 

(a)  2  Vez.  46/. 


G!X> 
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I^^-         deed  is  executed  by  the  person  who  signs  it;  afterwudi 
BmiT.  Museum  ^^^  witnesses  are  called  in ;  and  before  those  witnesses  he 
(Trastecs)       acknowledges  that  to  be  his  hand ;  that  is  always  conadered 
White.        as  an  evidence  of  signing  by  the  person  executing,  and 
is  an  attestation  of  it  by  them.     It  is  true,  there  b  some 
difference  between  the  case  of  a  deed  and  a  will  in  this  re- 
spect, because  signing  is  not  necessary  to  a  deed,  but  seal' 
ing  is;  and  I  do  not  know  it  was  ever  held,  that  acknow- 
ledging his  sealing  without  witnesses  has  been  suffident 
But,  notwithstanding,  that  is  the  rule  of  evidence  relating 
to  signing.     If  it  was  in  the  case  of  a  note,  or  dedaration 
of  trust,  or  any  other  instrument  not  requiring  the  solem- 
nities of  a  deed,  but  bare  signing,  if  that  instrument  is  it- 
tested  by  witnesses,  proving  that  they  were  called  in,  and 
that  he  took  that  instrument,  and  said,  that  was  his  hand, 
that  would  be  a  sufficient  attestation  of  signing  by  him. 
That  is  the  rule  of  evidence.    Considering,  therefore,  the 
words  of  the  act  of  Parliament,  it  seems,  upon  the  pemung 
of  that  clause,  that  if  the  testator,  having  signed  the  wiD, 
did  before  those  witnesses  declare  and  acknowledge  he  bad 
done  so,  and  that  that  was  his  hand,  that  might  be  suffident 
within  that  clause;  for,  as  to  the  subscribing,  that  makes 
no  difference  in  the  case;  that  further  circumstance  is  re- 
quired by  the   statute,   to  make  it  necessary  that  tbey 
should  certify  their  attestation,  all  of  them  in  the  presence 
of  the  testator ;  therefore  is  subscription  mentioned.  Other 
guards  are  put  by  the  statute  on  the  execution  of  a  wiB 
besides  the  subscription,  as,  that  it  is  to  be  in  writing.  TUke 
testator  must  do  some  act  materially  declaring  it  to  be  Us 
tcilly  though  no  particular  form  of  words  is  necessary.  It 
is  true,  there  are  cases  where  an  instrument  sealed  and  de- 
livered, and  subscribed  by  the  testator,  has  been  held  suf- 
ficient to  make  it  a  will,  but  there  must  be  some  act  or  <fe- 
claration  importing  this  to  be  a  solemn  act  by  him  to  Si- 
pose  of  his  estate.     I  should  have  thoug/U^  the  greaiest 
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guard  upon  the  testcUor*s  executing  a  will  would  be  the  re-         l^^^* 
quiring  cdl  the  witnesses  to  be  together  at  the  time.    Yet  ^^^^  musbui 

it  is  admittedi  that  so  far  the  cases  have  gone^  that  the      (Trustees) 

p. 

testator's  signing  in  the  presence  of  the  witnesses  may  be  at  white. 
different  times/'  In  Trimmer  v.  Jackson,  the  testator  de- 
livered the  instrument  as  his  act  and  deed,  and  the  words 
"  sealed  and  delivered"  were  put  above  the  place  where  the 
witnesses  were  to  subscribe  their  names,  and  the  Court 
held  it  to  be  a  sufficient  execution  in  consideration  of  the 
inconveniences  that  might  arise  in  families  from  its  being 
known  that  a  person  had  made  his  will.  In  fVallis  v. 
Wallis,  the  testator  desired  the  three  attesting  witnesses 
to  take  notice,  and  then  took  a  pen,  and,  in  all  their  pre- 
sence signed  and  sealed  each  part  of  his  will,  and  laid  both 
the  parts  open  and  unfolded  before  them  to  subscribe 
their  names  as  witnesses  thereto,  which  they  all  did  by 
the  direction  of  the  testator,  in  his  presence,  and  in  the 
presence  of  each  other,  he  shewing  them  severally  where 
to  write  their  names.  In  Westbeech  v.  Kennedy  (a),  the 
testator  produced  his  will,  and  declared  it  to  be  his  last 
will;  and  it  was  held  to  be  sufficient,  although  all  the  three 
witnesses  were  not  present  together  at  the  execution,  the 
testator  having  recognised  the  signature  to  be  his ;  and  all 
tlui  cases  on  the  subject  were  there  referred  to,  from  which 
the  principle  may  be  deduced,  that  a  testator  must  either 
sign  his  will  in  the  presence  of  the  witnesses,  or  acknowledge 
the  instrument  to  be  his  will,  and  that  a  mere  request  to  the 
witnesses  to  sign  it,  is  not  sufficient*  Although  it  may  be 
said  that,  as  in  this  case  the  testator  told  one  of  the  wit- 
nesses, at  the  time  of  his  signature,  that  the  paper  writing 
was  his  will,  it  is  sufficient;  yet,  if  the  Court  were  to  so  hold, 
it  would  have  the  effect  of  repealing  the  statute,  which  not 
only  requires  a  subscription,  but  an  attestation  by  all  the 
witnesses.     A  Court  of  equity  requires,  either  that  the 

(<i)  I  Ves.  &  Beames,  362. 
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1829.         three  attesting  witnesses  shall  be  examined,  or  their  de« 
Bbit  Mcscvm  P^^^^i^  taken;  and»  in  Grayson  v.  Atkinson,  where  one  of 
(Tnistecs)      the  witnesses  was  beyond  sea.  Lord  Hardwicke  thought 
WnrrE.       that  a  commission  should  be  sent  out  to  examine  hinu 
Ahhough,  in  Stonehouse  v.   Evelyn^  Mr.   Justice  For* 
tescue  Aland  is  stated  to  have  said,  that  it  was  the  com- 
mon practice,  and  suffident,  if  one  of  the.  three  subscrib- 
ing  witnesses    swears    the    testator    acknowledged    the 
signing  to  be  his  own  hand- writing;  yet  he  said,  that 
he  had  twice  or  thrice  ruled   it  so,  upon  evidence  on 
the  circuit,  where  it  is  only  necessary  that  one  of  the 
subscribing  witnesses  should  be  called,  in  order  to  es- 
tablish a  primd  Jade  case.     Peaie  v.  Ovgly  is   a  mete 
Nisi  Prius  decision,  and  the  facts  are  obscurely  stated  in 
the  report     There,  however,  the  testator  made  a  will 
and  codicil  in  his  own  hand-writing,  and  wrote  at  the  top 
of  the  will,  '*  signed,  sealed,  and  published,  as  my  last 
will  and  testament,  in  the  presence  of;**  and  the  testator 
desired  the  three  witnesses  to  set  their  hands  (u  witnesses 
to  it,  which  they  all  did  in  his  presence;  and  the  witness 
who  proved  that  fact,  stated,  that  he  never  witnessed  any 
other  deed  or  paper  for  the  testator;  and  Lord  Chief 
Justice  Trevor  merely  inclined- to  think  that  there  was 
sufficient  evidence  to  find  the  codicil  well  executed ;  Md 
the  Jury  found  it  accordingly.     But,  as  Lord  Hardwick 
said,  in  Grayson  v.  Atkinson  (a),  "it  is  a  much  greater 
security  against  perjury,  to  require  all  to  be  present  at  the 
same  time  and  instant  of  doing  the  act,  because  they  theo 
are  checks  on  one  anodier ;  but  if  suffered  to  be  witnesses 
at  different  times  and  places,  a  more  material  guard  is 
dispensed  with  than  this,  which  relates  barely  to  the  act 
of  signing;"  and  here,  for  any  thing  that  appears  to  the 
contrary,  the  testator  might  have  signed  the  will  after  two 
of  the  witnesses  had  subscribed  their  names;  and,  if  the 

(a)  2  Vez.  468. 
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mere  subscription  of  the  names  of  the  witnesses  can  be  1829. 

deemed  sufficient^  the  word  attested  in  the  statute  will  ^^^^  muibuic 

be  rendered  nugatory  and  as  having  no  effect.  (Tniatecs) 


Mr.  Serjeant  Wilde  in  reply. — In  EUis  v.  Smithy  Lord 
Hardtoicke  said: — '^  To  the  maxim  of  Lord  Bacon  I  shall 
oppose  one  of  Lord  Trevor^s,  that  an  established  opinion 
is  not  to  be  receded  from."  Now,  it  has  long  been  an 
established  opinion,  that  the  subscribing  witnesses  to  a 
will  need  not  see  the  act  of  signing  by  the  testator,  but 
that  it  will  be  sufficient  if  he  has  acknowledged  to  them, 
either  to  each  separately,  or  to  all  at  the  same  time,  that 
the  will  is  his,  or  that  the  signature  is  his  hand-writing. 
Although  the  subscribing  witnesses  are  to  attest  the  sign- 
ing>  y^t  the  statute  does  not  direct  that  they  should  see 
the  testator  sign,  or  that  he  should  sign  in  their  presence ; 
it  requires  only  an  attestation  of  the  signing,  viz.  that  the 
witnesses  should  be  enabled  to  identify  their  hand-writing, 
and  attest  their  signatures  to  the  instrument.  So,  although 
the  statute  requires  the  witnesses  to  attest  the  signing, 
and  to  subscribe^  it  does  not  direct  that  they  shall  be  all 
present  at  the  same  time,  or  that  the  testator  should  de- 
clare the  instrument  executed  by  them  to  be  his  n^ill.  It  is 
8i|ficient  if  the  witnesses  attest  and  subscribe  jointly  or 
severally  in  the  presence  of  the  testator.  Here,  it  is  found 
as  a  fact,  that  the  testator  signed  his  will  before  he  re- 
quested the  witnesses  to  attach  their  signatures,  and  by 
his  requesting  them  to  subscribe  their  names,  he  merely 
meant  to  authenticate  his  will;  and  if  he  afterwards  wish- 
ed to  make  any  alteration  in  it,  he  would  have  required 
other  witnesses.  Although  it  has  been  said,  that  the  case 
of;  Peate  v.  Ougly  is  obscurely  reported,  yet  it  has  been 
always  treated  as  an  authority  by  every  text  writer;  and 
if  the  instrument  in  question  had  been  a  deed  executed 
under  a  power  requiring  the  attestation  and  signature  of 
three  witnesses,  it  would  have  been  deemed  a  sufficient. 
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Barr.  Mcseuic 
(Tnnceeft) 


WUTI 


execution  under  that  power.  An  acknowledgment  need 
not  be  by  words,  and  the  attestation  of  the  signature  of  a 
party  to  an  instrument  may  be  established  by  his  own 
acts,  if  tantamount  to  an  acknowledgment ;  for  instance, 
in  the  case  of  a  dumb  man,  who  may  acknowledge  his 
signature  by  signs.  But,  from  the  facts,  as  stated  in  the 
special  verdict,  there  can  be  no  doubt  but  that  the  will  m 
question  was  well  executed,  and  the  plaintiffs  are  accord* 
iDgly  entitled  to  judgment. 

Cur.  adv.  vmlL 

Lord  Chief  Justice  Tindal,  having  read  the  £M:ts 
found  by  the  Jury,  as  set  forth  in  the  special  verdict,  now 
ddivered  the  judgment  of  the  Court  as  follows: — 

Upon  this  special  verdict,  the  question  is — whether,  in 
die  execution  of  this  will,  the  several  requisites  contained 
in  the  statute  of  frauds  have  been  duly  observed?  By  the 
29  Car.  2,  c  3,  s.  5,  it  is  enacted,  *^  That  all  devises  and 
bequests  of  any  lands  or  tenements  shall  be  in  writing, 
and  signed  by  the  party  so  devising  the  same,  or  by  some 
other  person  in  his  presence,  and  by  his  express  direc- 
tions, and  shall  be  attested  and  subscribed  in  the  pre- 
sence of  the    said  devisor,  by  three  or  four  credible 
witnesses,  or  else  they  shall  be  utterly  void,  and  of  nope 
effect.**    And,  as  the  special  verdict  finds  that  the  whole 
of  the  paper  writing  is  in  the  hand-writing  of  William 
WhiUy  and  that  he  signed  it  before  it  was  signed  by  the 
witnesses,  the  Jurors  do  find,  in  terms,  that  there  is  a 
devise  in  writing,  and  that  it  is  signed  by  the  party  who 
makes  the  devise. 

Again,  it  is  expressly  found,  that  the  names  of  the  three 
persons  were  signed  by  them  upon  the  paper  writing,  in 
the  presence  of  the  said  William  WkUe,  that  is,  in  the 
language  of  the  statute,  the  writing  was  subscribed  in 
the  presence  of  the  devisor.  So  that  the  inquiry  ii 
simplified  and  reduced  to  this  single  question — whether 
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the  devise  was  attested  by  them  within  the  meaning  of  the         1829. 
statute?  ^        " 

Brit.  Muscvif 
It  has  been  held  in  so  many  cases,  that  it  must  now  be      (Tmateet) 

taken  to  be  settled  law,  that  it  is  unnecessary  for  the  tes-  white. 
tator  actually  to  sign  the  will  in  the  presence  of  the  three 
witnesses  who  subscribe  the  same,  but  that  any  acknow- 
ledgment before  the  witnesses,  that  it  is  his  signature,  or 
any  declaration  before  them,  that  it  is  his  will,  is  equiva- 
lent to  an  actual  signature  in  their  presence,  and  makes 
the  attestation  and  subscription  of  the  witnesses  complete. 
The  case  of  Ellis  v.  Smith  (a),  which  was  decided  by  Lord 
Chancellor  Hardwicke,  assisted  by  the  Master  of  the  RoUs^ 
Sir  John  Strange,  Lord  Chief  Justice  WiUes,  and  Lord 
Chief  Baron  Parker,  all  persons  of  high  and  eminent  au^ 
thority,  is  express  to  the  latter  point.  The  objection^ 
therefore,  to  the  execution  of  the  present  will,  does  not 
rest  upon  the  fact  that  it  was  not  signed  by  William 
White  in  their  presence,  but  that,  with  respect  to  two  of 
the  witnesses,  namely,  Hounslow  and  Bristow,  there  was 
no  acknowledgment  of  his  signature,  nor  any  declaration 
that  it  was  his  will,  but  that  they  signed  their  names  in  en- 
tire ignorance  of  the  nature  of  the  instrument,  or  of  the 
object  for  which  their  names  were  written.  And  it  is  ar- 
gued, that  if  such  subscription  of  their  names  satisfies  the 
intention  of  the  statute,  the  word  attested  will  have  no 
force  whatever,  and  may  be  considered  as  if  it  had  never 
been  inserted.  The  question,  however,  appears  to  us  to 
be,  whether,  upon  this  special  verdict,  the  finding  of  the 
Jury  establishes,  although  not  an  acknowledgment  in 
words,  yet  an  acknowledgment  in  fact,  by  the  devisor  to 
the  subscribing  witnesses,  that  this  instrument  was  his 
will?  For,  if,  by  what  the  devisor  has  done,  he  must,  in 
common  understanding  and  reasonable  construction,  be 
taken  to  have  acknowledged  the  instrument  to  be  his  will, 

{a)  1  Ves.  jun.  11. 
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1829.  .  we  think  the  attestation  of  the  will  must  be  eonaidered  aa 
complete,  and  that  this  case  falls  within  the  principle  of 
EUis  Y.  Smith. 

■  In  the  execution  of  wills,  as  well  as  that  of  deeds,  the 
maxim  will  hold  good  **  non  quod  dictum  est,  sed  quodfae^ 
turn  est,  inspicitur"  (a). 

Now,  in  the  first  place,  there  is  no  doubt  upon  the 
identity  of  the  instrument.  The  paper  in  question  is  the 
▼ery  paper  writing  which  was  produced  by  the  testator  to 
the  three  witnesses.  The  great  object  of  the  direction x)f 
the  statute,  that  witnesses  shall  subscribe  in  the  presence 
j^f  the  devisor,  was  to  prevent  the  possibility  of  the  witnesses 
returning  to  his  hands  any  other  instrument  than  the  very 
instrument  which  he  delivered  to  them  to  attest.  This 
object  has  been  attained  in  the  present  case,  and  the  iden- 
tity of  the  instrument  is  beyond  dispute. 

.  In  the  next  place,  it  appears,  from  the  special  verdict, 
that  the  devisor  was  conscious  himself  that  this  instrument 
was  his  will.    For  the  verdict  finds  that  he  was  of  sound 
and  disposing  mind,  both  at  the  time  he  signed  it  himself, 
and  also  at  the  time  when  the  witnesses  subscribed  their 
names.     But  further,  it  appears  to  us,  from  the  inspection 
of  the  instrument  set  out  in  the  special  verdict,  that  the 
signature  of  the  three  names  could  not  possibly  enure  to 
charge  themselves  or  any  other  person,  and  could  not 
have  been  done  for  any  other  purpose  whatever  than 
simply  to  make  them  witnesses  to  the  will.     And  lastly,  it 
appears,  from  the  same  inspection,  that,  immediately  above 
the  names  of  the  witnesses,  there  was  written  in  the  hand- 
writing of  the  testator  these  words:  **  In  the  presence  of 
us,  as  witnesses  thereto,*'  which  do  amount  to  a  clear  and 
unequivocal  indication  of  the  testator's  intention  that  they 
should  be  witnesses  to  his  will. 
.    When,  therefore,  we  find  the  testator  knew  this  instru- 

(a)  See  Co.  Lit.  36.  a. 


^ 
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ment  to  be  his  will;  that  he  produced  it  to  the  three  per-         1829. 
sons,  and  asked  them  to  sign  the  same ;  that  he  intended  museom 

them  to  sign  it  as  witnesses;  that  they  subscribed  their  (Trustees) 
names  in  his  presence,  and  returned  the  same  identical  in-  white. 
strument  to  him,  we  think  the  testator  did  acknowledge  tn 
fact^  though  not  in  words^  to  the  three  witnesses,  that  the 
will  was  his.  For,  whatever  might  have  been  the  doubt 
upon  the  true  construction  of  the  statute,  if  the  case  were 
ret  integra,  yet,  as  the  law  is  now  fully  settled,  that  the  ' 
testator  need  not  sign  his  name  in  the  presence  of  the  wit- 
nesses, but  that  a  bare  acknowledgment  of  his  handwriting 
is  a  sufficient  signature  to  make  their  attestation  and  sub- 
scription good  within  the  statute,  though  such  acknow«- 
ledgment  conveys  no  intimation  whatever,  or  means  of 
knowledge,  either  of  the  nature  of  the  instrument,  or  the 
object.of  the  signing; — we  think  the  facts  of  the  present  case 
place  the  testator  and  the  witnesses  in  the  same  situation 
as  they  stand  where  such  oral  acknowledgment  of  sigria* 
ture  has  been  made;  and  we  do,  therefore,  upon  the  prin- 
ciple of  those  decisions,  hold  the  execution  of  the  will  in 
question  to  be  good  within  the  statute. 

Judgment  for  the  plaintiffs. 
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Wednaday,    Delafield,  Assignee  of  J0NES9  an  Insolvent  Debtor,  r. 

Nov.  25th.  -ri  ^    A       .  1 

Freeman  and  Another. 
In  tn  action  by    1  HlS  was  an  action  on  the  case,  and  brought  by  the 

the  assignee  of  .     , 

•n  insolvent       plaintiff  as  assignee  of  the  estate  and  effects  of  David 
aoicriaaita  of    WiUiam  Jonety  an  insolvent  debtor,  against  the  defend* 


tiie  asdgnment  ^j^g^  ^  recover  a  Compensation  in  damages  for  their  aUeged 


tothe. 

ai  aaaigkiee,  and  negligence  as  attomies,  in  preparing  an  invalid  lease  from 
nent  by  him  One  Henry  Abbott  to  the  insolvent,  whereby  certain  pro- 
n  tttdflMite'u^  perty  which  the  latter  would  otherwise  have  obtained  un- 
aigiiee,  are,  by    ^er  the  lease  was  lost  to  bis  estate.     The  defendants 

aecL  19  of  the 

■tat.  7  Geo.  4,  c.  pleaded  the  general  issue. 

■hew  the  uuecS'  ^^  ^^^  tnol,  before  Lord  Chief  Justice  Jindal,  at  IFeit- 
toril^to^ae  ^^^^>  **  ^^^  Sittings  after  the  last  Term,  the  plamtiff 
without  proving  gave  in  evidence  the  order  of  adjudication  of  the  Insolvent 
of  the  inaoivent  Debtor's  Court  for  the  discharge  of  the  insolvent,  together 
Slf  inroiTent"*  ^*^^  certificated  copies  on  parchment  under  the  seal  of 
Debtors*  Court,    that  Court  of  the  conveyance  and  assignment  of  the  in- 

An  insolvent  ,  ,       /«  1  •  .         1  . 

debtor  is  not  a  solveut  s  estate  and  enects  to  the  provisional  assignee^ 
nooki^an acdon  ^"^  ^^  ^^^  assignment  by  the  provisional  assignee  to  the 
brought  by  his  plaintiff,  as  ultimate  assignee.  Both  these  instruments  were 
though  he  ofier    sealed  with  the  seal  of  the  Court. 

terestinthesur-  On  the  part  of  the  defendants,  it  was  contended,  that 
tate  bccauMhis  *^^®  ^*^  "^'  sufficient,  as  the  plaintiff  ought  to  have  pro- 
Aiture  property    duced  and  proved  the  petition  for  the   insolvent's  dis- 

it  liable  to  the  . 

payment  of  the  charge,  upon  which  the  proceedings  were  founded;  and 
ich^uie,  and  ^^i^it,  as  the  Insolvent  Court,  being  a  court  of  inferior 
*»*  "  f***^  jurisdiction,  derived  its  authority  solely  by  virtue  of  the 
ested  in  procur-  filing  of  the  insolvent's  petition,  it  was  at  least  inciim- 
Jnwmucrmo-  bent  on  the  plaintiff  to  shew  that  such  petition  had  been 

S^bl^S^t.  duly  filed- 
Quare—yfhe'       The  insolvent  Jones  was  then  called  as  a  witness  for  the 

nceofaninsoi-    plaintiff,  he  having  offered  to  release  all  claims  and  inter- 
vent  can  main- 
tain an  action  on 

the  case  against  stn  attorney  for  negligence  in  preparing  a  lease  for  the  insolvent,  whereby  his  a- 
tatt  was  lessened  in  value  and  damnified? 
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est  in  the  surplus  of  his  estate,  but  his  competency  was         1829. 
objected  to,  on  the  ground  that  his  person  only  was  dis-     J^    """"^ 
charged  by  the  statute  7  Geo,  4,  c.  57,  and  that  his  future  v. 

property  and  effects  were  still  liable  to  the  payment  of 
the  debts  inserted  in  his  schedule,  and,  therefore,  that  he 
was  interested  in  procuring  the  recovery  of  as  much  mo- 
ney as  possible  by  the  plaintiff  as  his  assignee ;  and  that, 
as  the  judgment  entered  up  in  the  Insolvent  Court  operat- 
ed on  the  future  effects  of  the  insolvent,  he  had  an 
interest  in  reducing  the  amount  to  be  recovered  under 
that  judgment.  The  Lord  Chief  Justice  being  of  opinion 
that  both  the  objections  were  well  founded,  directed  a 
nonsuit. 

Mr.  Serjeant  Taddy^  on  a  former  day  in  this  term,  ap- 
plied for  a  rule  nisi  that  this  nonsuit  might  be  set  aside 
and  a  new  trial  granted ;  and  submitted — Firsts  that  the 
evidence  adduced  at  the  trial  was  sufficient  to  support  the 
plaintiff^s  title  to  sue  in  his  character  of  assignee;  and 
secondly^  that  the  insolvent  was  a  competent  witness,  he 
having  offered  to  release  his  interest  in  the  surplus  of  his 
effects.  Firstj  although  it  may  be  said  that  the  plaintiff 
should  have  shewn  that  the  prisoner's  petition  was  duly 
filed,  as  the  Insolvent  Debtor's  Court  derived  its  jurisdic- 
tion from  that  circumstance  alone,  and  without  which  the 
Court  had  no  power  to  interfere;  yet,  by  the  Srd  section 
of  the  statute  7  Geo.  4,  c.  57,  it  is  enacted,  that  that 
Court  shall  be  a  Court  of  record  for  the  purposes  of  the 
act.  The  distinction,  therefore,  between  Courts  of  general 
and  Courts  of  limited  or  inferior  jurisdiction,  does  not  apply. 
The  57th  section  vests  the  after-acquired  property  and  ef- 
fects of  the  insolvent  either  in  the  provisional  or  ultimate 
assignee,  as  it  directs  that  before  any  adjudication  is  made 
in  the  matter  of  the  prisoner's  petition,  he  must  execute  a 
warrant  of  attorney  to  authorize  the  entering  up  a  judg- 
ment against  him  in  some  one  of  the  superior  Courts,  in  the 
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name  of  the  assigDee,  or  the  provisional  assignee,  if  no 
other  assignee  shall  have  been  appointed,  for  the  amount 
of  the  debts  stated  in  the  schedule;  and  the  19th  sec- 
tion (a)  not  only  empowers  the  Insolvent  Debtors'  Court  to 
appoint  assignees,  but  enacts  that  tl^e  prisoner's  estate  shall 
be  conveyed  and  assigned  to  them  by  the  provisional  assig- 


(a)  By  which  it  is  enacted, 
**  That  it  shall  aad  may  be  lawfal 
for  the  Insolvent  Debton*  Court, 
at  any  time  after  the  filing  of  the 
petidon  of  any  prisoner,  as  to  the 
said  Conrt  shall  seem  expedient, 
to  app<mit  a  propo*  person  or  per- 
sons, being  a  creditor  or  creditors 
.  of  such  prisoner,  to  be  asrignee 
^  or  assignees  of  the  estate  and  ef- 
fects of  such  prisoner,  for  the 
purposes  of  the  act;  and  when 
ench  assignee  or  assignees  shall 
have  signified  to  the  said  Conrt 
his  or  their  acceptance  of  the  said 
appointment,  the  estate,  effects, 
rights,  and  powers  of  snch  priso- 
ner vested  in  snch  proviaonal  as- 
dgnee  as  aforesud,  shall  immedi- 
ately be  conveyed  and  assigned  by 
snch  provisional  assignee  to  the 
sdd  assignee  or  assignees,  in  trust 
for  the  benefit  of  such  assignee  or 
assignees  and  the  rest  of  the  cre- 
ditors of  such  prisoner,  in  respect 
of,  or  in  proportion  to,  their  re- 
spective debts,  according  to  the 
provisions  of  the  act;  and,  after 
such  conveyance  and  asMgnment 
by  such  provisional  assignee,  all 
the  estate  and  effects  of  such  pri- 
soner shall  be,  to  all  intents  and 
purposes,  as  effectually  and  legal- 
ly vested  by  relation  in  such  as- 
signee or  assignees  as  if  the  said 
conveyance  and  assignment  had 


been  made  by  such  prisoner  to 
him  or  them: — ^Provided  neiei^ 
thekss,  that  no  act  done  under  or 
by  virtue  of  such  first  conveyance 
and  asagnment,  shall  be  thereby 
rendered  void    or  defeated,  but 
shall  remun  as  valid  as  if  no  snch 
relation  had  taken  place;  and  that 
every  such  conveyance  and  assiga- 
ment  .as  aforesaid  to  such  provi- 
sional asdgnee,  and  a  counterpsit 
of  every  such  conveyance  and  ai- 
signment  by  such  provisional  as- 
signee to  such  other  assignee  or 
asrignees,  shall  be  filed  of  record 
in  the  said  Court,  and  a  copy  of 
such  record,  made  upon  pardh 
ment,  and  purporting  to  have  the 
certificate  of  the  provia<mal  as- 
signee of  the  said  Court,  or  his 
deputy  appointed  for  that  purpose, 
indorsed  thereon,  and  to  be  seal- 
ed with  the  seal  of  the  said  Com^ 
shall  be  recognised  and  received 
as  suffident  evidence  of  such  coo- 
ve3rance  and  assignment,  ami  of 
the  title  of  the  provisiomaland  other 
assignee  or  asiignees  under  the  same^ 
in  all  Courts,  and  before  commis- 
sioners of  bankrupt  and  justices 
of  the  peace,  to  all  intents  and 
purposes,  without  any  proof  what- 
ever given  of  the  same,  or  of  any 
other  procee(Ung  in  the  said  Cooit, 
in  the  matter  of  such  prisoner's 
petition." 
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nee;  and  that^  after  such  conveyance  and  assignment,  all 
the  prisoner's  estate  shall  be  effectually  and  legally  vested 
by  relation  in  such  assignees;  and  that  every  conveyance 
and  assignment  to  the  provisional  assignee,  and  a  counter- 
part of  every  such  conveyance  and  assignment  by  him  to 
such  other  assignees,  shall  be  filed  of  record  in  the  said 
Court;  and  that  a  copy  of  such  record,  made  upon  parch- 
ment, and  purporting  to  have  the  certificate  of  the  pro- 
visional assignee  of  the  Court  indorsed  thereon,  and  to  be 
sealed  with  the  seal  of  the  Court,  shall  be  recognised  and 
received  as  sufficient  evidence  of  such  conveyance  and  as- 
signment, and  of  the  title  of  the  provisional  and  other  as- 
signees under  the  same,  in  all  Courts,  to  all  intents  and 
purposes,  without  any  proof  whatever  given  of  the  same, 
or  of  any  other  proceeding  in  the  Court,  in  the  matter  of 
such  prisoners  petition.     Although  the  76th  section  was 
relied  on  for  the  defendants  at  the  trial,  and  on  which  the 
nonsuit  proceeded,  and  which  enacts,  that  the  proper  offi- 
cer of  the  Insolvent  Debtors'  Court  shall,  on  the  reason- 
able request  of  any  prisoner,  or  of  his  creditors,  produce 
and  shew  him  or  them  the  petition,  schedule,  &c.  &c.; 
and  that  a  copy  of  such  petition,  schedule,  &c.  &c.  pur- 
porting to  be  signed  by  the  officer  in  whose  custody  the 
same   shall  be,  certifying  the  same  to  be  a  true  copy, 
and  sealed  with  the  seal  of  the  Court,  shall  be  admit- 
ted as  sufficient  evidence  of  the  same,  without  further 
proof  than  that  the  same  is  sealed  with  the  seal  of  the 
Court;  yet,  it  was  not  imperative  on  the  plaintiff  to  pro- 
duce them,  to  shew  that  he  was  entitled  to  sue  as  assig- 
nee, for,  if  all  the  insolvent's  estate  was  duly  conveyed  to 
him,  he  had  full  power  to  sue  by  virtue  of  the  19th  section 
of  the  act;  and  as  the  petition  was  recited  in  the  conveyance 
and  assignment  to  the  plaintiff,  the  putting  in  the  assign- 
ment was  su£Scient  for  the  purposes  of  this  action,  as  he  did 
not  stand  in  the  situation  of  the  insolvent,  or  a  creditor  re- 
quiring the  production  of  the  petition,  or  any  other  pro- 
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1829.        ceediDgs  preTiously  to  the  conTeyance  and  assignment 

**  Secondly,  the  insolvent  was  a  competent  witness,  and 

his  testimony  ought  to  have  been  received  at  the  trial. 
By  the  statute,  he  is  relieved  from  all  actions  and  suits, 
and  his  property  is  under  the'  control,  and  subject 
to  the  direction  of  the  Insolvent  Debtors'  Court.  His  in- 
terest, if  any,  is  merely  a  contingent  interest,  which  mi^t 
or  might  not  arise,  and  is  not  a  direct  or  immediate  interest. 
He  has  the  same  sum  to  account  for  out  of  any  future  pro- 
perty he  may  acquire.  If  his  estate  were  suflScient  to  sa- 
tisfy all  the  demands  of  his  creditors,  a  judgment  entered 
np  against  him,  under  the  warrant  of  attorney,  could  not 
affect  him ;  and,  if  it  were  not  sufficient,  the  sum  recovered 
in  this  action  would  not  place  him  in  a  worse  situation,  un- 
less, indeed,  it  were  the  precise  sum  that  might  turn  the 
balance  between  payment  of  all  his  debts,  or  nrinms  the 
plaintiff's  demand,  in  which  case,  that  fact  should  be  shewn 
by  the  party  who  objected  to  his  competency*  The  in- 
solvent must  be  considered  as  standing  in  the  same  situ- 
ation as  a  bankrupt,  who,  although  his  testimony  might 
have  the  effect  of  increasing  his  funds,  is,  nevertheless, 
rendered  competent,  by  executing  a  release  to  his  assig- 
nees of  the  surplus,  and  of  his  allowance ;  and  here  the 
insolvent  offered  to  release  his  interest  in  the  surplus  of 
his  estate  and  effects. 

Lord  Chief  Justice  Tindal. — Although  the  future  ef- 
fects of  the  insolvent  are  liable,  until  he  has  paid  the  cre- 
ditors whose  debts  are  included  in  the  schedule,  the  whole 
of  their  demands  in  full,  viz,  to  the  amount  of  twenty  shil- 
lings in  the  pound,  and  although  his  afler-acquired  proper- 
ty can  only  be  obtained  sub  modoy  namely,  through  the  in- 
tervention of  the  Insolvent  Debtors'  Court;  yet  the  insol- 
vent has  an  immediate  interest  in  conveying  as  much  money 
as  possible  to  his  assignee,  by  which  the  amount  to  be  re- 
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ceived  under  the  judgment  to  be  entered  up  on  his  sub-         1829 
sequent  effects  would  be  lessened  or  reduced.  Delafilld 


Mr,  Justice  Park. — Prima  fade^  an  insolvent  debtor 
is  not  a  competent  witness  for  his  assignees,  in  an  action 
brought  at  the  suit  of  the  latter.  It  appears  to  me  that  the 
insolvent  in  this  case  had  an  immediate  interest  in  getting 
all  the  money  he  possibly  could  obtain,  into  the  hands  of 
the  plaintiff,  as  his  assignee.  An  insolvent  debtor  can- 
not be  compared  to  a  bankrupt,  nor  is  there  any  analogy 
between  the  two  cases;  for,  in  order  to  render  a  bankrupt 
a  competent  witness,  he  must  not  only  release  his  allow- 
ance and  right  to  the  surplus,  but  he  must  also  have  ob- 
tahied  his  certificate,  before  the  release  can  operate  to 
make  him  a  competent  witness ;  for,  the  prospect  of  obtain- 
ing his  certificate  by  increasing  the  fund,  is  an  interest 
which  renders  him  incompetent. 

Mr,  Justice  Burrouou  and  Mr.  Justice  Gaselee  con- 
curring, the  rule  was  refused  on  the  latter  point,  and 
granted  on  the  first  only. 

Mr.  Serjeant  Wilde^  and  Mr.  Serjeant  Jones  now  shew- 
ed cause. — First y  although  the  19th  section  applies  to  the 
appointment  of  the  provisional  and  ultimate  assignees,  and 
provides  that  the  assignment  to  the  former,  and  a  counter- 
part by  him  to  the  latter,  shall  be  filed  of  record  in  the 
Insolvent  Court;  and  that  a  certificated  copy  shall  be  re- 
ceived as  sufiicient  evidence  of  the  title  of  the  assignees, 
without  any  proof  whatever  given  of  the  same ;  yet  the 
concluding  words  of  the  clause  are,  **  in  the  matter  of  such 
prisoner's  petition."  Unless,  therefore,  a  schedule  and 
petition  had  been  presented  by  the  insolvent,  and  duly 
^ed,  the  Insolvent  Debtors'  Court  had  no  authority  or  ju- 
risdiction to  order  his  estate  and  effects  to  be  conveyed  or 
assigned  to  the  provisional  or  ultimate  assignees.     The 
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Delafield     ^^  shew  that  the  Insolvent  Court  had  jurisdiction  to  act, 

^'  the  plaintiff  should  have  shewn,  in  the  Jlrst  place,  that  the 

Freeh  AN*  •  •  •  •  /% 

pnsoner  s  petition  had  been,  in  fact,  presented;  and  «^ 

condly,  that  it  had  been  duly  filed.     The  distinction  ap- 
plicable to  this  case,  is  not  between  Courts  of  record,  and 
those  which  are  not  of  record,  but  between  Courts  of 
general  and  Courts  of  special  or  limited  jurisdiction;  and 
the  Insolvent  Debtors*  Court  is  a  Court  of  the  latter  de- 
scription.   The  only  title  the  commissioners  could  possibly 
derive,  was  from  the  presenting  of  the  petition  and  sche- 
dule of  the  insolvent;  and,  after  they  were  filed  in  the 
Court,  but  not  before,  they  were  authorized  in  makmg 
an  assignment  of  the  debtor's  estate  and  efiTects  to  the 
provisional  assignee.     The  assignments,  per  se,  are  no 
evidence  of  the  title  of  assignees  as  against  third  persons; 
and  it  is  an  established  principle,  that  if  a  Court  has  only 
a  limited  and  special  jurisdiction,  all  the  matters  over 
which  it  has  cognizance,  must  be  produced  in  evidence,  in 
order  to  lay  a  foundation  for  its  interference,  and  to  shew 
that  it  acted  in  conformity  with,  and  in  pursuance  of  the 
authority  assigned  to  it.   In  Brovm  v.  Compton  (a),  where 
the  statute  37  Geo.  3,  c.  112,  authorized  Justices  of  the 
Peace,  at  the  first  or  second  general  Quarter  Session  to  be 
holden  after  the  passing  of  the  act,  or  some  adjournment 
thereof,  to  discharge  insolvent  debtors;  and  Justices  at  ao 
adjourned  session,  held  shortly  after  the  act  was  passed, 
the  adjournment  being  of  a  session  held  before  the  passing 
of  the  act,  ordered  the  keeper  of  the  SheriflTs  prison  to 
discharge  an  insolvent — it  was  held  that  the  adjourned 
session  had  no  jurisdiction.    Although  the  language  of 
the  19th  section  of  the  present  act  is  very  general,  yet  it 
alludes  to  other  clauses,  and  does  not  of  itself  dispense 
with  the  proof  of  the  authority  of  the  Insolvent  Court 
over  the  subject  matter;  and  the  76th  section  is  decisive 

(a)  8  Term  Rep.  424. 
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lo  shewy  that  the  Legislature  contemplated  the  necessity         1829. 
of  provuig  the  proceedings  previous  to  the  assignment  and     delafield 
order  of  adjudication  for  the  discharge  of  the  prisoner,  as  v. 

F&K£MAJf 

the  officer  of  the  Court  is  required  to  produce  the  petition, 
schedule,  and  all  other  orders  and  proceedings  made  and 
had  iu  the  matter  of  such  petition,  and  to  furnish  copies 
to  persons  requiring  the  same. 

Secondly f  this  being  an  action  on  the  case  in  nature  of 
tartf  for  an  alleged  breach  of  duty  by  the  defendants,  for 
Degligence  in  preparing  a  lease  for  tlt^e  insolvent,  the  right 
of  action  did  not  pass  to  the  plaintiff  as  his  assignee.  The 
statute  only  transfers  the  estate  and  effects  of  the  insol- 
vent to  his  assignee,  and  not  the  right  of  the  former  to 
recover  damages  for  a  supposed  injury.  In  the  case  of 
a  personal  wrong,  for  instance,  assault  or  slander,  it  is 
quite  clear  that  the  right  of  action  would  not  pass  to  the 
plaintiff  as  the  assignee  of  the  insolvent.  Although,  by  the 
19th  section,  the  estate,  effects,  rights,  and  powers  of  the 
prisoner  are  vested  in  the  assignees,  yet  such  rights  must 
be  connected  with  the  estate  or  existing  property  of  the 
insolvent;  and  although  in  SmiUi  v.  Coffin {a)^  it  was  held, 
that  a  right  to  bring  a  real  action  passed  to  the  assignees 
of  a  bankrupt,  yet  it  was  by  the  policy  of  the  bankrupt  laws, 
and  the  particular  words  used  in  the  deed  of  assignment. 
Here,  the  ^Oth  section  of  the  statute  directs  the  assignees 
to  sell  the  estate  and  effects  of  the  insolvent.  So,  by  the 
14th  section,  the  rights  of  the  assignees  are  restricted  to 
the  real  or  personal  property  of  the  insolvent.  But  the 
injury  complained  of  being  in  the  nature  of  a  tort^  and 
sounding  in  damages,  it  gave  the  plaintiff  no  right  to  sue 
in  his  character  of  assignee,  and  there  is,  consequently,  no 
ground  for  setting  aside  the  nonsuit. 

Mr.  Serjeant  Taddf/,  in  support  of  his  rule,  was  stopped 
by  the  Court.. 

(«)  2  Hen  Blac.  444. 


Faeeman. 
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1829.  Lord  Chief  Justice  Tindal. — I  have  listened  with  the 

Delafield     g'^c^test  possible  attention  to  a  very  ingenious  argumenty  as 
9-  to  the  construction  of  the  I9th  section  of  the  statute;  but  I 

confess  I  have  not  been  able  to  come  to  any  other  determinar 
tion,  than  what  appears  to  me  the  Legislature  themselves 
intended/  vix,  that  on  the  production  of  an  authenticated 
copy  of  the  conveyance  and  assignment  to  the  provisional 
assignee,  and  a  counterpart  of  such  conveyance  and  assign- 
ment by  him  to  the  subsequent  assignee  or  assignees,  sealed 
with  the  seal  of  the  Insolvent  Debtors*  Court,  they  shall  be 
recognized  and  received  as  sufficient  evidence  of  such  con- 
veyance and  assignment,  and  of  the  title  of  the  provisional 
and  other  assignee  or  assignees  under  the  same,  in  all 
Courts,  without  proof  of  any  other  proceeding  in  the  Insol- 
vent Debtors*  Court,  in  the  matter  of  such  prisoner's  peti- 
tion. If,  indeed,  the  clause  had  stopped  short  at  the 
words,  **  shall  be  recognized  and  received  as  sufficient  evi- 
dence of  such  conveyance  and  assignment,  and  of  the  title 
of  the  provisional  and  other  assignee  or  assignees  under 
the  same,**  it  might  have  been  limited  to  the  mere  dry 
proof  of  the  assignment,  and  so  much  of  the  title  as  the 
assignees  derived  under  it.  But  I  am  at  a  loss  to  know, 
how  we  can  reject  the  words  immediately  following,  rtr. 
'*  in  all  Courts,  &c.,  to  all  intents  and  purposes,  without 
any  proof  whatever  given  of  the  same,  or  of  any  other  pro- 
ceeding in  the  said  Court  in  the  matter  of  such  prisoner's 
petition.**  These  latter  words  have  a  more  extensive  sig- 
nification, and  give  a  far  wider  latitude  than  the  former; 
and,  if  my  attention  had  been  called  to  this  clause  at  Nm 
Priiis,  I  should  have  come  to  a  different  determinatioD, 
and  thought  as  I  now  do,  that  it  dispenses  with  all  proof 
of  the  title  of  the  assignee,  beyond  that  which  the  plaintiff 
offered  in  evidence,  vix,,  the  certificated  copies  of  the  as- 
signment to  the  provisional  assignee,  and  the  counterpart 
of  the  assignment  by  him  to  the  plaintiff*;  and  there  is 
no  other  clause  to  shew,  that  the  assignee  is  obliged  to 
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have  recourse  to  evidence  aliunde^  or  put  in  all  the  pro-         18*29. 
ceedings  from  the  time  of  the  filing  of  the  prisoner's  pe-     n^^J^TpiELD 
tition,  in  order  to  shew  that  he  is  entitled  to  sue  in  his  <'- 

Frckman. 

character  of  assignee.  As  to  the  question,  whether  or  not 
the  injury  of  which  the  plaintiff  complains,  is  of  such  a 
nature  as  to  give  him  a  right  of  action  in  his  character  of 
assignee,  I  at  present  abstain  from  giving  any  opinion,  as 
the  cause  is  not  yet  ripe  for  that  discussion.  The  plain- 
tiff, by  this  application  to  the  Court,  merely  seeks  to  be  re- 
lieved from  the  nonsuit ;  and  as  he  will  have  an  opportu- 
nity of  re-trying  this  cause,  the  objection  may  be  raised  as 
to  the  nature  of  his  claim; — and  the  grounds  on  which 
he  seeks  to  recover  against  the  defendants  are  set  out  on 
the«face  of  the  record. 

Mr.  Justice  Park. — I  am  entirely  of  the  same  opinion. 
It  is  unnecessary  to  discuss  the  question,  whether  or  not 
the  Insolvent  Debtors*  Court  be  a  Court  of  record  for  all 
purposes,  or  whether  it  be  a  Court  of  special  or  limited 
jurisdiction,  because  the  words  of  the  act  are  imperative 
upon  us,  and  by  which  we  must  be  bound.  The  19th  sec- 
tion conveys  the  whole  of  the  insolvent's  property  to  his 
assignee  or  assignees,  who  derive  a  complete  title  by  the 
conveyance  and  assignment  from  the  provisional  assignee, 
and  when  the  ultimate  assignee  has  obtained  such  con- 
veyance, he  has  a  full  authority  to  sue  in  his  character 
of  assignee.  The  76th  section  does  not  appear  to  me 
to  affect  or  impede  the  operation  of  the  19th,  as  far  as  it 
regards  the  assignees,  or  their  title  to  sue  as  such.  There 
may  be  circumstances  that  may  render  it  necessary  for  a 
prisoner  or  his  creditors  to  apply  to  the  officer  of  the 
Court  to  inspect  and  examine  the  proceedings,  and  to  take 
copies  of  them.  But  the  19th  section  expressly  provides, 
that  every  assignment  by  the  provisional  assignee,  and  a 
counterpart  of  every  assignment  by  him  to  the  ultimate  as- 
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1829. 

Wednesday,    Delafield,  Assignee  of  Jones,  an  Insolvent  Debtor,  r, 

Nov,  25th.  ^  ^    A       ^t 

r  reeman  and  Another. 
In  an  action  by    ±  HIS  was  an  action  on  the  case,  and  brought  by  the 

the  assignee  of  , 

•n  insolvent  plaintiff  as  assignee  of  the  estate  and  effects  of  David 

tated  copies  of  William  Jofies^  an  insolvent  debtor,  against  the  defend- 

****  "^??"'  ants,  to  recover  a  compensation  in  damages  for  their  alleged 

ai  asn^bee,  and  negligence  as  attomies,  in  preparing  an  invalid  lease  from 

ment  by  him  one  Henry  Abbott  to  the  insolvent,  whereby  certain  pro- 

u  Stimate  M^  P^^y  which  the  latter  would  otherwise  have  obtained  un- 

aignee,  are,  by  ^er  the  lease  was  lost  to  his  estate.     The   defendants 

aect  19  of  the 

•tat  7  Geo.  A,  c.  pleaded  the  general  issue. 

ahewthrSferf      -^.t  the  trial,  before  Lord  Chief  Justice  Ttndal,  at  ffesl- 

^e  latter,  and    ^nster,  at  the  Sittings  after  the  last  Term,  the  plaintiff 

his  nght  to  sae,  '      ^  ^  ... 

without  proving  gave  in  cvidcncc  the  order  of  adjudication  of  the  Insolvent 

of^he  ^insolvent  Debtor's  Court  for  the  discharge  of  the  insolvent,  together 

fi^i^sSivinV''  ^**  certificated  copies  on  parchment  under  the  seal  of 

Debtors*  Court,  that  Court  of  the  Conveyance  and  assignment  of  the  in- 

An  insolvent  ^      rn  i  .  .         ,  . 

debtor  is  not  a  solvent  s  estate  and  effects  to  the  provisional  assigoee, 
MJM^'an^cUon  ^^^  ^f  the  assignment  by  the  provisional  assignee  to  the 
brought  by  his    plaintiff,  as  ultimate  assificnee.   Both  these  instruments  were 

assignee,  al-         *  ° 

though  he  offer    sealed  with  the  seal  of  the  Court. 

terestinthesur-       On  the  part  of  the  defendants,  it  was  contended,  that 

site  becauwBhis  *^^®  ^^®  "^^  sufficient,  as  the  plaintiff  ought  to  have  pro- 

ftiture  property  duccd  and  proved  the  petition  for  the  insolvent's  dia- 
ls liable  to  the  ^        ^  ^ 

payment  of  the  charge,  upon  which  the  proceedings  were  founded;  and 
schedule,  and  that,  Bs  the  Insolvent  Court,  being  a  court  of  inferior 
**uentr"inter-  jurisdiction,  derived  its  authority  solely  by  virtue  of  the 
ested  in  procur-  filing  of  the  insolvent's  petition,  it  was  at  least  incum- 

ing  the  recovery  i../»»i  i  i  ..tii 

of  as  much  mo-  bent  on  the  plamtin  to  shew  that  such  petition  had  been 

S7hU  iSJi:.  duly  filed. 
Qii4we--whe-       The  insolvent  Jones  was  then  called  as  a  witness  for  the 

neeofaninsoi-    plaintiff,  he  having  offered  to  release  all  claims  and  inter- 
vent  can  main- 
tain an  action  on 

the  case  against  an  attorney  for  negligence  in  preparing  a  lease  for  the  insolvent^  whereby  his  es- 
tate was  lessened  in  value  and  damnified? 


Freeman. 
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est  in  the  surplus  of  his  estate,  but  his  competency  was         1829. 
objected  to,  on  the  ground  that  his  person  only  was  dis-     J^    "'^^ 
charged  by  the  statute  7  Geo.  4,  c.  57,  and  that  his  future      _    f. 
property  and  effects  were  still  liable  to  the  payment  of 
the  debts  inserted  in  his  schedule,  and,  therefore,  that  he 
was  interested  in  procuring  the  recovery  of  as  much  mo- 
ney as  possible  by  the  plaintiff*  as  his  assignee;  and  that, 
as  the  judgment  entered  up  in  the  Insolvent  Court  operat- 
ed on  the  future  effects  of  the  insolvent,  he  had  an 
interest  in  reducing  the  amount  to  be  recovered  under 
that  judgment.    The  Lord  Chief  Justice  being  of  opinion 
that  both  the  objections  were  well  founded,  directed  a 
nonsuit, 

Mr,  Serjeant  Taddy^  on  a  former  day  in  this  term,  ap- 
plied for  a  rule  n%A  that  this  nonsuit  might  be  set  aside 
and  a  new  trial  granted ;  and  submitted — Firtt^  that  the 
evidence  adduced  at  the  trial  was  suflScient  to  support  the 
plaintiff'^s  title  to  sue  in  his  character  of  assignee;  and 
secondly ^  that  the  insolvent  was  a  competent  witness,  he 
having  offered  to  release  his  interest  in  the  surplus  of  his 
effects.  Frr^,  although  it  may  be  said  that  the  plaintiff 
should  have  shewn  that  the  prisoner's  petition  was  duly 
filed,  as  the  Insolvent  Debtor's  Court  derived  its  jurisdic- 
tion from  that  circumstance  alone,  and  without  which  the 
Court  had  no  power  to  interfere;  yet,  by  the  Srd  section 
of  the  statute  7  Geo.  4,  c.  57,  it  is  enacted,  that  that 
Court  shall  be  a  Court  of  record  for  the  purposes  of  the 
act.  The  distinction,  therefore,  between  Courts  of  general 
and  Courts  of  limited  or  inferior  jurisdiction,  does  not  apply. 
The  57th  section  vests  the  after-acquired  property  and  ef- 
fects of  the  insolvent  either  in  the  provisional  or  ultimate 
assignee,  as  it  directs  that  before  any  adjudication  is  made 
in  the  matter  of  the  prisoner's  petition,  he  must  execute  a 
warrant  of  attorney  to  authorize  the  entering  up  a  judg- 
ment against  him  in  some  one  of  the  superior  Courts,  in  the 
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\6Q9.  or  belongings  in  the  said  indenture  particularly  describ- 
ed^  together  with  all  out-houses,  &c.  thereto  belonging;  to 
hold  the  said  messuage  or  dwelling-house^  yard,  and  aD 
other  the  premises  thereby  demised,  or  intended  so  to  be, 
with  their  appurtenances,  unto  the  said  George  Grainy 
his  executors  and  administrators,  from  the  25th  day  of 
March  then  last  past,  for,  during,  and  until  the  Ml  end 
and  term  of  nine  years  from  then  next  ensuing,  and  fiilly 
to  be  complete  and  ended;  yielding  and  paying  therefore, 
yearly,  and  every  year,  during  the  said  term  of  nine  years, 
unto  the  said  Francis  Gibbons,  his  heirs  or  assigns,  the 
rent  or  sum  of  80/.,  by  two  equal  payments  in  the  year,  to 
wit,  on  &c.,  &c.  And  the  said  George  Grcm  and  the  de- 
fendant, for  themselves  jointly  and  severally,  and  for  their 
and  each  of  their  joint  and  several  heirs,  executors,  and 
administrators,  did,  by  the  said  indenture,  covenant,  pro- 
mise, and  agree,  to  and  with  the  said  Francis  Gibbons,  his 
heirs  and  assigns,  that  they  the  said  George  Grain  and 
the  defendant,  their  executors  or  administrators,  or  some 
or  one  of  them,  should  and  would  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  said  Francis  Gibbons,  his 
heirs  and  assigns,  the  said  yearly  rent  or  sum  of  80/.  there- 
inbefore reserved  and  made  payable  on  the  days  and  timet 
thereinbefore  limited  and  appointed  for  payment  thereof, 
according  to  the  true  intent  and  meaning  of  the  said  inden- 
ture; and  also  should  and  would,  from  time  to  time,  and 
at  all  times  during  the  said  term,  at  their  or  one  of  their 
proper  costs  and  charges,  well  and  sufficiently  repair,  up- 
hold, and  keep  all  and  singular  the  said  messuage  and  dwdl- 
ing-house,  and  premises  thereby  demised,  and  every  part 
thereof,  in,  by,  and  with,  all  and  all  manner  of  needful  and 
necessary  reparations  and  amendments  whatsoever,  when 
and  where,  and  as  often  as  need  or  occasion  should  be  or 
require ;  and  at  the  end  or  other  sooner  determination  of 
the  said  demise,  should  and  would  peaceably  and  quietly 
leave,  surrender,  and  yield  up  unto  the  said  Francis  Gib- 
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nee;  and  that,  after  such  conveyance  and  assignment,  all         1829» 
the  prisoner's  estate  shall  be  effectually  and  legally  vested     delapibld 
by  relation  in  such  assignees;  and  that  every  conveyance  v, 

and  assignment  to  the  provisional  assignee,  and  a  counter- 
part of  every  such  conveyance  and  assignment  by  him  to 
such  other  assignees,  shall  be  filed  of  record  in  the  said 
Court;  and  that  a  copy  of  such  record,  made  upon  parch- 
ment, and  purporting  to  have  the  certificate  of  the  pro- 
visional assignee  of  the  Court  indorsed  thereon,  and  to  be 
sealed  with  the  seal  of  the  Court,  shall  be  recognised  and 
received  as  sufficient  evidence  of  such  conveyance  and  as- 
signment, and  of  the  title  of  the  provisional  and  other  as- 
signees under  the  same,  in  all  Courts,  to  all  intents  and 
purposes,  without  any  proof  whatever  given  of  the  same, 
or  of  any  other  proceeding  in  the  Court,  in  the  matter  of 
such  prisoners  petition.     Although  the  76th  section  was 
relied  on  for  the  defendants  at  the  trial,  and  on  which  the 
nonsuit  proceeded,  and  which  enacts,  that  the  proper  offi- 
cer of  the  Insolvent  Debtors'  Court  shall,  on  the  reason- 
able request  of  any  prisoner,  or  of  his  creditors,  produce 
and  shew  him  or  them  the  petition,  schedule,  &c.  &c.; 
and  that  a  copy  of  such  petition,  schedule,  &c.  &c.  pur- 
porting to  be  signed  by  the  officer  in  whose  custody  the 
same  shall  be,  certifying  the  same  to  be  a  true  copy, 
and  sealed  with  the  seal  of  the  Court,  shall  be  admit- 
ted as  sufficient  evidence  of  the  same,  without  further 
proof  than  that  the  same  is  sealed  with  the  seal  of  the 
Court;  yet,  it  was  not  imperative  on  the  plaintiff  to  pro- 
duce them,  to  shew  that  he  was  entitled  to  sue  as  assig- 
nee, for,  if  all  the  insolvent's  estate  was  duly  conveyed  to 
him,  he  had  full  power  to  sue  by  virtue  of  the  19th  section 
of  the  act ;  and  as  the  petition  was  recited  in  the  conveyance 
and  assignment  to  the  plaintiff,  the  putting  in  the  assign- 
ment was  sufficient  for  the  purposes  of  this  action,  as  he  did 
not  stand  in  the  situation  of  the  insolvent,  or  a  creditor  re- 
quiring the  production  of  the  petitionj  or  any  other  pro- 

VOL.  III.  AAA 


Tuck 


CASEUJN  MICUAELUA8  TERM, 

by  became  and  were  possessed  of  the  said  reveraion;  and 
although  the  said  Francis  Gibbons,  in  his  life-time,  and 
V*  the  plaintiffs,  since  they  became  so  possessed  as  aforesud, 

have  always,  from  the  time  of  making  the  said  indenture, 
hitherto  well  add  truly  performed,  fulfilled,  and  kept  all 
things  in  the  said  indenture  contained  on  their  parts  and 
behalves  to  be  performed,  fulfilled  and  kept,  according  to 
the  tenor  and  effect,  true  intent  and  meaning  of  the 
said  indenture,  yet,  protesting  that  the  defendant  hath 
not  performed,  fulfilled,  or  kept  any  thing  in  the  said  in* 
denture  contained  on  his  part  and  behalf  to  be  perform- 
ed, fulfilled,  and  kept,  according  to  the  true  intent  and 
meaning  thereof;  the  plaintiffs,  in  fact,  say,  that  the  said 
George  Grain  and  the  defendant  have  not,  nor  hath 
either  of  them,  paid  the  rent  aforesaid  for  the  two  last 
half  years  of  the  said  term  elapsed  on  the  529th  day  of 
September,  in  the  year  1827,  or  any  part  thereof;  but 
the  same  is  still  wholly  in  arrear  and  unpaid,  contrary  to 
the  said  covenant  of  the  defendant  in  that  behalf.  And 
the  plaintiffs  further  say,  that,  after  making  of  the  said 
indenture,  to  wit,  on  the  said  18th  July,  1827,  and  from 
thenceforth  until  and  at  the  time  of  the  commencement 
of  this  suit,  the  defendant  and  the  said  George  Grain 
suffered  and  permitted  the  said  messuage  or  dwelling- 
house  and  premises  to  be  and  continue,  and  the  same 
were,  for  and  during  all  that  time,  in  every  part  thereof 
ruinous,  prostrate,  broken  to  pieces,  fallen  down,  and  in 
great  decay  for  want  of  needful  and  necessary  repairing^ 
upholding,  supporting,  maintaining,  and  keeping  the  same, 
contrary  to  the  covenant  of  the  defendant  in  that  be- 
half. And  the  plaintiffs  further  say,  that,  by  reason  of  the 
said  George  Grain  not  paying  the  said  rent  for  the  two 
last  half  years  of  the  said  term,  and  suffering  the  said  mes- 
suage, or  dwelling-house,  and  premises  to  be  out  of  repair 
as  aforesaid,  the  plaintiffs  have  sustained  and  been  put  to 
loss  and  damage  to  a  large  amount,  to  wit,  to  the  amount 
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of  500/.;  and  the  defendant  hath  not  saved^  defended,         1829. 
kept  harmless,  and  indemnified  the  plaintiffs  from  such 
loss  and  damage,   but   hath   hitherto  wholly   neglected 
and  refused  so  to  do,  contrary  to  his  said  covenant  in  that 
behalf. 

To  this  declaration  the  defendant  pleaded»  that  the  said 
George  Grain  in  the  said  indenture  in  the  said  declaration 
mentioned,  before,  and  at  and  after  the  making  of  the  said 
indenture  in  the  said  declaration  above  mentioned,  to  wit, 
on  the  26th  day  otMay,  1827,  and  from  thence  continually, 
until  the  suing  out  the  commission  of  bankrupt  hereinafter 
mentioned,  was  a  hatter,  and  during  all  that  time  did  use 
and  exercise  the  trade  of  a  hatter,  by  way  of  bargaining, 
exchanging,  bartering,  and  chevisance,  and  sought  his 
trade  of  living  by  buying  and  selling,  to  Mrit,  at  &c.,  and 
the  said  George  Grain,  so  using  and  exercising  the  trade 
of  a  hatter,  and  seeking  his  trade  of  living  as  aforesaid, 
afterwards,  to  wit,  on  the  31st  Map,  1827,  aforesaid,  at 
&c.  aforesaid,  he  the  said  George  Grain  became  and 
was  indebted  to  one  Edward  Womersley,  a  subject  of  this 
realm,  in  the  sum  of  80/.  11«.  6c/.,  of  lawful  money,  &c., 
for  a  true  and  just  debt  due  and  owing  from  the  said 
George  Grain  to  the  said  Edward  Womersley;  and  the 
said  George  Grain  was  then  and  there  also  indebted  to 
one  James  Knott,  a  subject  of  this  realm,  in  a  certain 
other  large  sum  of  money,  to  wit,  the  sum  of  70/.  8«.  5d,, 
of  like  lawful  money,  for  a  true  and  just  debt  due  and 
owing  from  the  said  George  Grain  to  the  said  James 
Knott;  and  the  said  George  Grain  was  then  and  there 
also  indebted  to  divers  other  persons  in  divers  other  large 
sums  of  money ;  and  the  said  George  Grain,  being  so  in- 
debted as  aforesaid,  and  being  a  subject  of  this  realm,  and 
so  using  and  exercising  the  business  of  a  hatter,  and 
seeking  his  trade  of  living  as  aforesaid,  afterwards,  and 
after  the  making  the  said  indenture  in  the  said  declara- 
tion mentioned,  to  wit,  on  the  same  day  and  year  last 
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1829.         Iiforesaidy  the  said  debts  to  the  said  Edward  Wamersley 
and  the  said  James  Knotty  and  also  the  said  other  debts 
being  then  and  there  due  and  unpaid  and  unsatisfied,  be- 
came and  was  bankrupt  within  the  true  intent  and  mean- 
ing of  the  statute  then  and  still  in  force  concerning  bank- 
rupts made  and  provided;  and  that  thereupon,  afterwards, 
to  wit,  on  the  26th  June^  1827,  aforesaid,  a  certain  com- 
mission of  bankrupt,  under  the  Great  Seal  of  the  united 
kingdom  of  Great  Britain  and  Ireland^  bearing  date  at 
Westminster i  on  a  certain  day  and  year,  to  wit,  the  day  and 
year  last  aforesaid,  grounded  upon  the  said  statute,  upon 
the  .petition  of  the  said  Edward  Womersley  and  James 
Knotty   was   duly  awarded  and  issued  against  the  said 
George  Grain,  directed  to  certain  commissioners  therein 
named,  [here  the  commission  was  set  out  ]  ,by  virtue  of 
which  said  commission,  and  by  force  of  the  statute  con- 
cerning bankrupts,  the  major  part  of  the  said  commission- 
ers named  in  the  said  commisston,  having  severally  and 
respectively  duly  taken  the  oath  prescribed  and  appoint- 
ed to  be  taken  by  commissioners  of  bankrupts,  according 
to  the  form  of  the  statute  in  that  case  made  and  provided, 
and  having  then  and  there  entered  and  kept  a  memoran- 
dum thereof  among  the  proceedings  in  the  said  conunis- 
sion,  afterwards,  to  wit,  on  the  2nd  July,  1827,  aforesaid, 
did,  in  due  form  of  law,  find  that  the  said  George  Grain 
had  become  bankrupt  within  the  true  intent  and  meaning 
of  the  statute  made  and  then  in  force  concerning  bank- 
rupts before  the  date  and  issuing  forth  of  the  said  com- 
mission, and  did  then  and  there  declare  and  adjudge  him 
bankrupt  accordingly.   The  defendant  then  averred,  that, 
at  the  time  the  said  George  Grain  became  and  was  bank- 
rupt as  aforesaid,  he,  the  said  George  Grain,  was  entitled 
to  the  said  lease  in  the  said  declaration  mentioned,  and 
that  the  said  rent  in  the  said  declaration  mentioned,  and 
every  part  thereof  (if  any  such  be  in  arrear),  became  due, 
and  was  in  arrear  and  accrued;  and  also,  that  the  com- 
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miCting  the  said  supposed  breaches  of  covenant  in  the  said  1829. 
declaration  assigned,  (if  any  such  there  be),  was  committed 
and  made  after  the  date  of  the  said  commission,  to  wit,  on 
the  1st  July,  1827.  The  defendant  then  averred,  that, 
after  the  said  George  Grain  became  and  was  bankrupt, 
as  aforesaid,  to  wit,  on  the  21st  July,  1827,  Elliott  Tay- 
lor  and  Edward  Womersley,  being  then  and  there  the  as- 
signees duly  appointed  of  the  estate  and  effects  of  the 
said  George  Grain,  as  such  bankrupt  as  aforesaid,  de- 
clined the  said  lease ;  of  which  the  said  George  Grain,  so 
being  such  bankrupt  as  aforesaid,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  had  notice,  and  there- 
upon the  said  George  Grain,  being  such  bankrupt  as 
aforesaid,  aft;erwards,  and  after  the  death  of  the  said 
Fronds  Gibbons,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  and  within  fourteen  days  next  after  he  the  said 
George  Grain,  being  such  bankrupt,  had  notice  that  the 
said  assignees  had  declined  the  said  lease  as  aforesaid,  de- 
livered up  such  lease  to  the  plaintiffs  as.executors  as  afore- 
said.    And  this,  &c.,  wherefore,  &c. 

There  was  a  second  plea,  in  which  the  above  facts  were 
set  out  more  concisely. 

Replication — That  the  plainti£&,  by  reason  of  any  thing 
in  those  pleas  alleged,  ought  not  to  be  barred  from  having 
and  maintaining  their  aforesaid  action  thereof  against  the 
defendant,  because  they  said  that  the  delivering  up  of  the 
said  lease  was  after  the  said  21st  day  of  July  in  the  year 
1827,  aforesaid,  and  after  the  said  several  breaches  of 
covenant,  and  every  of  them  had  accrued.  And  this, 
&C.,  wherefore,  &c. 

To  this  replication  the  defendant  demurred  generally, 
and  the  plaintiffs  joined  in  demurrer. 

The  cause  came  on  for  argument  on  a  former  day  in 
this  Term. 

Mr.  Serjeant  Wilde,  in  support  of  the  demurrer. — The 
repUcation  is  bad  in  substance,  and  puts  an  immaterial 
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1829.  fact  in  issue.  The  commission  against  Grain  is  dated  on* 
the  26tb  June,  1827,  and  the  pleas  allege,  that  the  breach- 
es were  committed  after  the  date  of  the  conumssion. 
This  the  plaintiffs  do  not  deny  in  their  replication^  bat 
merely  aver,  that  the  lease  was  deliyered  op  after  the 
breaches  had  accrued.  The  question  then  ia,  whether 
the  defendant  is  liable  in  respect  of  breaches  of  covenant, 
which  accrued  aftier  the  date  of  the  commissiim  against 
Grain,  but  before  the  delivery  of  the  lease  by  him  to  the 
plaintiffs  as  executors  of  GibbanSf  the  original  leaaor?  The 
facts  set  out  by  the  defendant  in  his  pleas  fomish  a  com- 
plete answer  to  the  plaintiffs*  right  of  action  against  him. 
He  was  not  the  tenant  or  occupier  of  the  demised  premises, 
but  entered  into  a  joint  covenant  with  the  bankrupt,  who 
was  the  sole  lessee,  and  for  whom  the  defendant  was  a  mere 
surety.  The  statute  6  Geo.  4,  c.  16,  s.  75,  enacts, 
**  That  any  bankrupt  entitled  to  any  lease,  or  agreement 
for  a  leas?,  if  the  assignees  accept  the  same,  shall  not  be 
liable  to  pay  any  rent  accruing  after  the  date  of  the  com- 
mission, or  to  be  sued  in  respect  of  any  subsequent  non- 
observance  or  non-performance  of  the  ccmditions,  covenants, 
or  agreements  therein  contained  [and  if  the  assignees  de- 
cline the  same,  shall  not  be  liable  as  aforesaid,  in  case  he  de- 
liver up  such  lease  or  agreement  to  the  lessor,  or  such  per- 
son agreeing  to  grant  a  lease,  within  fourteen  days  after 
he  shall  have  had  notice  that  the  assignees  shall  have 
declined  as  aforesaid  (a)],  and  if  the  assignees  shall  not 
(upon  being  thereto  required),  elect  whether  they  will  ac- 
cept or  decline  such  lease,  or  agreement  for  a  lease, 
the  lessor  or  person  so  agreeing  as  aforesaid,  or  any 
person  entitled  under  such  lessor  or  person  so  agree- 
ing, shall  be  entitled  to  apply  by  petition  to  the  Lord 
Chancellor,  who  may  order  them  so  to  elect  and  deliver 
up  such  lease  or  agreement,  in  case  they  shall  decline 
the  same,  and  the  possession  of  the  premises;  or  msy 

(a).  The  clause  between  brackets  is  a  new  prcmdon. 
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make  such  other  order  therein  as  he  shall  think  fit.**  1S29. 
Here,  the  defendant  has  alleged^  that,  after  the  assignees 
had  declined  to  accept  the  lease^  the  bankrupt,  within  four-* 
teen  days  after  he  had  notice  thereof,  delivered  it  up  to 
the  plaintifi  as  the  executors  of  the  lessor.  The  object 
of  the  Legislature  was  to  discharge  the  bankrupt  abso- 
lutely, and  at  all  events,  by  his  delivering  up  the  lease  to 
his  lessor,  within  the  stipulated  period;  and  in  Doe  d. 
Cheere  v.  Smith  (a),  where  a  lessee  covenanted  not  to  as* 
sign,  and  became  bankrupt,  and  his  assignees  accepted 
the  lease,  the  Court  held,  that  his  covenant  was  di8charg«> 
ed  by  the  statute  49  Geo.  3,  c.  ISl,  s.  19,  although  a 
breach  of  it  had  become  impossible,  by  reason  that  he  had 
no  longer  the  subject  matter  respecting  which  the  cove* 
nant  was  made,  and,  therefore,  that  if  he  came  in  again  as 
assignee  of  his  assignees,  he  should  not  be  charged  with 
that  covenant,  and  that  it  was  no  breach  if  he  assigned: 
and  Lord  Chief  Justice  Gibbs,  said,  **  the  question  isj 
whether  the  Legislature  has  not  used  such  extensive 
words,  as  to  put  an  end  to  all  covenants  of  the  lessee 
whatsoever;  and  we  are  of  opinion  that  they  have.  The 
words  are,  '  that  he  shall  not  be  liable  to  be  in  any  man* 
ner  sued  in  respect  or  by  reason  of  any  subsequent  non- 
observance  or  non-performance  of  the  conditions,  cove* 
nants,  or  agreements  therein  contained*'  This  is  an  eapress 
absolution  of  the  lessee  from  all  the  covenants  contained 
in  the  lease,  after  the  assignees  shall  have  taken  possession 
of  the  lease."  The  same  words  are  introduced  in  the  75th 
section  of  the  6  Geo.  4,  with  the  additional  proviso,  that  if 
the  assignees  decline  to  accept  the  lease,  the  bankrupt 
shall  not  be  liable  if  he  deliver  it  up  to  the  lessor  within 
fourteen  days  after  he  shall  have  had  notice  that  the  assig- 
nees have  declined  to  accept  it.  Now,  the  bankrupt  would 
toot  be  absolutely  discharged,  if  he  coilld  be  charged  cir- 
cuitously  by  a  demand  made  on  his  surety.    But  the  de- 

(a)  5  Tsunt.  795,  S.  C.  1  Marsh.  359. 
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1831^.  livering  up  the  lease  to  the  lessor  by  the  baoknipt»  within 
fourteen  days  from  the  date  of  the  commission,  operates  as  a 
surrender  and  extinguishment  of  the  term,  which  surrender, 
by  law,  has  relation  to  the  date  of  the  commission.  The 
liOgislatare  could  not  have  meant  that  the  lessee  should  be 
discharged  from  his  covenants,  and  that  the  lessor  was  still 
to  be  bound  by  his  grant,  or  that  he  should  be  excluded 
bis  right  of  possession,  or  deprived  of  the  fruits  to  be  de- 
rived from  the  enjoyment  of  the  land*  If  assignees  de- 
cline to  take  a  lease,  the  lessor,  and  not  th^  bankrupt, 
may  petition  the  Lord  Chancellor,  who  may  compel  them 
to  make  their  election*  The  moment  the  oomnUsdon  is- 
sued against  Groifi,  his  interest  was  absolutely  determin- 
ed, the  term  was  at  an  end,  and  when  his  assignees  de- 
clined to  accept  the  lease,  the  lessor  had  a  right  to 
resume  possession,  and  grant  a  new  lease.  It  is  possible 
that  the  iramer  of  the  act  might  not  have  contemplated 
the  case  of  a  surety  who  becomes  bouiid  for  di^  lestee  in 
the  satne  instrument;  but  if  the  principid  be  didchar^ied,  • 
fortiori^  the  surety  is  discharged  also;  and  it  is  quite 
dear,  that,  as  far  as  regards  the  former,  he  is  discharged 
from  the  performance  of  each  and  all  the  covenimts  in  the 
lease,  from  the  date  of  the  commission,  and,  eo  indanti, 
the  contemporaneous  title  of  his  landlord  accrues.  Here,  no 
bond  or  separate  instrument  was  given  by  the  defendant 
for  the  performance  of  the  covenants  by  the  lessee  in 
ease  he  should  become  bankrupt; — ^both  were  bound  by 
one  and  the  same  lease:  both  were  jointly  liaUe,  and 
the  defendant  can  only  be  chargeable  in  respect  of  diat 
institunent;  and  when  his  principal  was  discharged,  his  li- 
ability altogether  ceased*  Although,  in  Ingiis  v.  Macdot^ 
gal  {0)9  where  a  surety  entered  into  a  bond  vrith  his  prin- 
cipal, which  bond  was  conditioned  for  the  performance  of 
certain  covenants  dontained  in  an  agreement  for  a  lease,  it 

• 

(a)  IB.  Moore,  196. 
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wai  held  that  the  surety  was  still  liablei  although  his  prm- 
cipal  became  bankrupt,  and  wa^  discharged  iinder  the  sta* 
tute  49  Oeo*  3,  c.  121 ,  yet,  in  that  cate,  no  lease  was  exo- 
cuted  between  the  parties,  but  the  covenants  were  con- 
tained in  an  agreement,  which  was  collatei^al  or  preparato^ 
lo  a  lease.  But  the  ground  on  which  the  defendant  in  this 
ease  is  discharged,  is,  that  the  lessee's  term  ceased  on  the 
day  the  commission  of  bankrupt  was  sUed  out  against  him, 
and  the  defendant,  as  his  surety,  cai^iot  be  liable  for  breaches 
of  covenant  accruing  between  that  day,  and  the  delivelry  up 
of  the  lease  by  the  bankrupt  to  the  plaintiffs  as  ekeCut6ra 
of  the  lessor,  within  the  time  prescribed  by  the  statute. 

Mr^  Serjeant  Stephen^  contra. — The  question  in  this  caie 
has  been  virtually  decided  by  that  of  IngUs  v.  Mticdougdl, 
where  this  Court  held,  that  a  surety  for  the  performance 
of  covenants  contained  in  an  agteement  for  a  lease,  le- 
raiuned  liable,  notwithstanding  his  principal  had  becooke 
bankrupt  and  been  discharged  under  the  49  Gea.  3,  c*  ISl. 
The  language  of  the  19th  section  of  that  statute  U,  .in 
spirit,  and  nearly  in  words,  the  same  as  that  of  the  7$(h 
section  of  the  6  Geo.  4.  That  clause  contains  ad  additional 
proviso^  that,  if  the  assignees  decline  the  lease,  the  bafi^ 
rtipt  shall  not  be  liable  in  case  he  deliver  it  up  to  tl^  les- 
sor ^ithiii  fourteen  days  after  the  biankrupt  shaU  have  ha4 
notice  that  the  assignees  have  declined  to  iK^cept  it.  Ad- 
mitting, that,  if  the  assignees  accept  the  lease,  the  bank- 
rupt is  not  liable  to  pay  rent  accruing  after  the  date  cf  the 
Commission,  or  to  be  dued  for  the  subsequent  noQ-per^ 
fOTmance  6f  any  of  the  covenants  contained  in  the  leaa<9Si  yet 
the  discharge  of  the  lessee  does  not  necessarily  imply  that 
the  surety  should  be  discharged  also.  The  main,  if  not  the 
iole  object  of  the  lessor  in  requiring  a  surety,  may  be  to 
provide  against  the  consequence  of  the  insolvency  or  bank- 
ruptcy of  the  lessee.  If  not,  the  party  requiring  the  surety 
would  be  placed  in  no  better  situation  than  if  he  had  only 

BB  B  2 


»25 


726 


CASES  TN  MICHAELMAS  TERM« 

^^Lr      ^^^  security  of  the  lessee  himself.    Although  it  may  be  swd, 
that  the  discharge  of  the  bankrupt  enures  to  discharge  all 
persons  subject  to  the  performance  of  the  same  coirvnants, 
7et  the  same  argument  might  have  been  urged  in  IngUs  t. 
Macdougal;  and  although,  according  to  the  case  of  Doe  d. 
Cheerev.  Smith,  it  was  held,  that  the  statute  49  Geo.  S 
operates  as  a  total  discharge  of  the  bankrupt  from  all  the 
covenants  contained  in  the  lease,  yet  that  only  applies  to 
a  case  between  the  lessee  and  lessor,  but  cannot  affect  the 
contingent  rights  and  interests  of  third  parties,  or  any  claims 
which  the  lessor  might  have  on  sureties  who  are  liable  for  a 
de&ult  made  by  the  lessee  in  payment  of  rent  or  nbn-per- 
formance  of  covenants.     Although  it  has  been  contended, 
that  the  term  is  extinguished  by  the  delivery  of  the  leas^  to 
the  plaintiffs  within  the  time  prescribed  by  the  statute,  yet 
the  delivery  was  only  required  for  the  protection  of  the  tes* 
sor  and  lessee  alone,  and  the  Legislature  did  nbt  ^look  to 
the  rights  of  others,  or  contemplate  the  case  of  a'^nirety, 
as  the  statute  is  altogether  silent  as  to  the  Mrtender  or 
extinguishment  of  the  term.   Again,  it  has  been  said,  that 
the  delivering  up  the  lease  by  the  bankrupt  mu^t'  hthe  a 
retrospective  operation,  m.  as  a  surrender  of  the  term  by 
relation  from  the  date  of  the  commission,  but  there  is  no 
ground  for  such  a  proposition.    A  surrender  can  only 
operate  from  the  day  of  its  date.    There  might  have  been 
a  long  interval  between  the  suing  out  of  the  commission 
and  the  assignees  finally  declining  to  accept  the  lease;  and, 
until  they  made  their  election,  the  term  vested  in  the 
bankrupt,  and  the  effect  of  the  assignment,  was  suspended. 
A  surety  in  a  lease  must  be  considered  as  standing  in  the 
same  situation  as  a  surety  in  an  annuity  deed,  as  far  as  re* 
gards  payments  accruing  due  after  the  date  of  the  com* 
mission;  and,  in  fTelsh  v.  fFehb  (a),  it  wafis  decided,  that 
a  surety  in  an  annuity  deed  is  not  within  the  provisions  of 

(a)  4  Maa.  &  Sdw.  333. 
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the  40  Geo.  S^  c  1S1»  and  consequently  that  he  is  not  dis* 
charged  by  the  bankruptcy  and  certificate  of  his  principal. 
In  Cepekmdy.  Stephens  (a),  it  was  held,  that  the  assignment 
^{  a  bankrupt's  estate  under  his  commission  does  not  vest' 
a  term  of  years  in  the  assignees,  unless  they  do  some  act 
to  manifest  their  assent  to  the  assignment,  as  it  regarda 
the  term  and  their  acceptance  of  the  estate;  that  the  es-' 
tate  remains  in  the  bankrupt  during  the  period  of  suspen* 
sion,  6ul\ject  to  the  right  of  the  assignees  to  have  the  land 
by  their  acceptance  of  the  assignment,  and  thereby  to  give 
efiect  to  the  deed,  and  vest  the  estate  in  themselves.  •  So, 
here,  the  term  continued  in  the  lessee  until  the  delivery  up 
of  the  lease  to  the  plaintiffs  as  the  executors  of  the  lessor. 
If  not,  it  clearly  continued  in  him  until  his  assigneesf 
declined  to  accept  the  lease;  and  it  appears,  on  the  face  of 
the  record,  that  the  breaches  for  which  the  defendant  is 
chargeable  accrued  during  an  interval  when  the  term  was 
subsisting  and  in  the  bankrupt,  rur.  before  his  assignees 
had  declined  to  accept  the  lease. 

Mr.  Serjeant  Wildes  in  reply. — ^Whether  a  surety  for  si 
lessee  was  in  the  contemplation  of  the  Legislature  or  not^ 
at  the  time  the  statute  6  Geo.  4,  was  passed,  yet,  consi- 
dering the  nature  of  the  contract  into  which  the  present 
defendant  has  entered,  he  is,  at  all  events,  discharged. 
His  liability  only  continued  during  the  term  for  which  the 
lease  was  granted,  and  when  the  lease  was  delivered  up 
his  obligation  was  at  an  end.  The  object  of  the  statute 
was  to  discharge  the  lessee  absolutely,  and  at  all  events,  by 
the  delivery  of  the  lease  to  the  lessor,  in  case  the  assignees 
declined  to  accept  it;  and  it  follows,  that  when  he  is  dis- 
charged, the  surety  is  discharged  ako,  as  he  would  have- 
been,  in  case  there  had  been  an  actual  surrender.  The 
consideration  for  the  suretyship  was  the  existence  of 

{a)  1  Bam.  &  Aid.  593. 
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1829«  the  teriQf  during  which  the  tenant  enjoyei}  the  ftmU 
tqbe  derived  from  the  estate,  and  by  which  the  cent  of  the 
landlord  was  satisfied.  In  Inglis  v*  Macdoug^  the  Uabili^ 
|y  of  the  surety  arose  on  a  bond  which  was  a  di9liqQt  and 
ffipaxate  instrument : — besides,  in  that  ease  there  was  uq 
le^se,  but  only  an  agreement  for  a  lease.  Ilerej  how- 
eveTj  the  lease,  after  the  assignees  declined  to  accept  it, 
¥ifa9  d€iUvered  up  to  the  representatives  of  the  ksaor, 
within  the  time  pointed  out  by  the  statute  i  and  when  it 
waa  given  up,  it  had  relation  to  the  date  of  the  oannnii- 
fipn*  A  surety  in  an  annuity  bond  cannot  he  aas^nttated 
to  a  surety  in  a  lease,  who  can  only  be  liable  for  the  pay- 
ment of  rent  or  performance  of  covenants  by  the  lessee 
4ttri|)g  the  existence  of  the  term.  The  caae  ^.Copelami 
yf^Si^iem  is  also  distinguishable  firqm  the  pre^entf  es 
here  the  assignees  declined  to  accept  the  lease  acopnUng 
to  th|^  power  given  them  by  the  6  Geo^  4i{  aud  V  tUlf  jles^ 
see  was  dischai^ged  from  bis  covenmta .  oa,  Ijhe  4^j  the 
commission  of  bankrupt  was  isauf d  agaJiiiat  hinii  ao  was 
the  defendant  as  his  surety,  as  he  was  only  jointly  liable 
with  his  principal  during  the  continuance  of  the  tfOfm 
gr^^kted  by  the  lease;  and  when  that  was  detenni^edt  the 
xfiq^QQsibilty  of  the  surety  was  at  an  end ;  the  jhcts  there- 
fore, as  set  out  in  the  first  plea,  are  a  su^cient  ai^wer  to 
the  plaintiff's  right  of  action. 

Cbr.  adv.  vulL 

Lord  Chief  Justice  Tindal  now  delivered  th^  judgment 
gf  the  Court  as  follows; — 

.  The  question  in  this  case  is,  whether  a  surety  ffur  a  lea^ 
see  is  liabkf  in  respect  of  breaches  of  covenant  which  acn 
erued  after  the  date  of  a  commission  of  bankrupt  against 
tbp  lessecjt  but  before  the  delivery  up  of  the  lease  by  the 
bankrupt  to  the  lessor  under  the  provisions  of  the  bank- 
rupt act,  6  Geo.  4,  c.  16,  &  752 
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That  iectton  contemplates  and  proyides  for  three  cases;  ^^^ 
Jirttf  where  the  assignees  accept  the  lease ;  in  which  case^ 
it  declares  that  the  bankrupt  shall  not  be  Uable  to  ]^ay  any 
rent  accmbg  after  the  date  of  die  commission,  or  to  bd 
sued  in  respect  of  any  non-obsenrance  or  non^perforttumee 
of  die  covenants.  Secandltff  where  the  assignees  decline 
the  same ;  in  which  case,  it  declares  that  the  bankiMpt 
shall  not  be  liable  as  aforesaid,  in  case  he  deliver  up  sudii 
leaMf  id  the  lessor  within  fourteen  days  after  he  shall  have 
had  notice  that  the  assignees  shall  have  declined  to  accept 
the  lease;  and,  Uutly,  where  the  assignees  do  not,  upon 
request,  elect,  whether  they  will  accept  or  decline;  in 
which  case,  the  Lord  Chancellor  has  power,  upon  peti- 
tkm,  to  order  the  assignees  to  elect,  and  to  deliver  up  dig 
lease  ind  possession  of  the  premises  if  they  dedine  the 
saiw* 

The  present  case  falls  within  the  second  of  the  proH- 
sitas  eontained  in  die  section  above  referred  to ;  and  it  may 
bfTadVnilted,  that,  under  the  circumstances  stated  in  th^ 
pleadings,  and  confessed  by  the  demurrer,  die  bankrupt 
fafanseV  would  not  be  liable  to  be  sued  now  for  the  non* 
payment  of  the  rent,  or  non-observance  of  the  covenant  to 
repair  stated  in  the  declaration,  inasmuch  as  those  breadies 
accrued  subsequently  to  the  date  of  the  commission.  But 
the  quesdon  still  arises,  whether  the  words  of  die  statute 
give  any  more  dian  a  personal  discharge  to  the  bankrupt; 
and  whether  the  surety  is  not  still  liable,  inasmuch  as  the 
breaches  were  incurred  prior  to  the  actual  delivery  up  of 
the  leise  to  the  lessor? 

It  is  contended,  on  the  part  of  the  defendtuit,  that,  when 
die  lessee  has  delivered  up  the  lease  within  the  time  pre* 
scribed  by  the  statute,  it  operates  as  a  surrender  of  die 
lease  from  the  date  of  the  commission,  so  that  the  term 
and  interest  of  the  lessee  must  be  considered  to  have  ceas* 
ed  ftbm  that  time;  and,  consequendy,  thattbe  suretycan* 
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1829.        ^ot  be  held  liable  for  any  breaches  after  the  cowmwrion^ 
the  same  b<^og  breaches  after  the  term  baa  ceased. 

We  think,  howerer,  the  doctrine  of  a  sorrender  by  re- 
lation cannot  be  supported  by  any  legal  analogy,  or  by  the 
proper  construction  of  the  statute. 

It  is  weU  settled,  by  the  ca^  of  Copekmd  v.  Stephens, 
that,  where  the  assignees  do  nothing  to  shew  their  accept- 
ance of  a  lease  for  years,  the  effect  of  the  assignment  is 
suspended,  and  the  term  Tests  in  the  bankrupt  until  they 
make  their  election.  The  term,  therefore,  haying  once, 
vested  in  the  bankrupt,  must  remain  yested  in  him,  until 
either  the  assignees  elect  to  take  it,  or  until  he  him- 
self deUyers  it  up  under  the  proyision  of  this  section; 
for  if  it  could  be  deemed  to  haye  been  diyested  or  extin- 
guished from  the  date  of  ^e  commission,  it  would  klOom, 
that  the  bankrupt,  if  he  had  been  in  possession  during  the 
interyal,  would  haye  been  so  without  any  title  fix>m  At 
time  of  the  commission.  And,  as  to  the  statute,  it  con- 
tains no  words  of  ayoidance  of  the  lease  firom  any  antece- 
dent time;  it  only  declares,  that  in  case  the  lessee  deliyen 
up  the  lease,  he  shall  not  be  liable  for  the  breach  of  cove- 
nants incurred  after  the  date  of  the  commission ;  and  these 
words  appear  to  us  to  import  no  more  than  a  personal  dis- 
charge to  the  lessee  from  his  liability  under  the  coyenants 
by  the  performance  of  a  condition  subsequenL  Inas- 
much, howeyer,  as  the  liability  of  the  surety  was  running 
at  the  same  timCi  and  there  is  nothing  in  the  act  to  extend 
the  defeasance  to  his  case,  we  think  it  still  continues  mitil 
the  actual  delivery  of  the  lease  under  the  statute  to  the 
lessor. 

In  the  case  o{  IngU$y.  Macdougal,  the  surety  was  held 
not  to  be  discharged  where  the  assignee  had  accepted  the 
lease  as  part  of  the  bankrupt's  estate,  though  the  statute 
49 Geo.Sf  c.  131,  uses  words  exactly  similar  to  those  ia 
questii^,  vix.  *'  That  the  bankrupt  shall  not  be  liabk  to 
pay  any  rent  accruing  after  such  acceptance.*'    And  we 
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flee  no  reason  to  donbt  the  propriety  of  that  construcdoiif        1^29 
or  to  place  any  other  upon  the  words  of  this  act.     Upon 
the  whole,  therefore,  we  think  that  there  should 


Judgment  for  the  plaintiffs. 


WiLLfAMsoN  V.  Henley.  T^^'^^l 

Nov.  26th. 

j[  HIS  was  an  action  of  special  assumpsit.  The  firs^  A  declaration  in 
count  of  the  declaration  stated,  that  theretofore,  and  be-  ed^t^  in  con- 
fore  the  making  of  the  promise  and  undertaking  of  the  JilnSnUff^at 
defendant  thereinafter  next  mentioned,  a  certain  person,  to  the  request  of 
wit»  one  George  Yeaman,  had  deposited  in  the  hands  of  would  defend 
the  plaintiff  a  large  sum  of  foreign  money,  of  great  value,  milhtbe"*  ****^ 
to  wit,  of  the  value  of  42/.  15*.  of  lawful  money  of  Great  brought  by /.A 

,.'    J     '       ^  ^ .  against  the 

BritatHf  to  wit,  at  London;  that  also,  afterwards,  and  be-  plaintiff,  on  ac- 

'    '  count  of  certain 


,  '  defendant  pro- 

to  him  the  defendant  the  said  sum  of  money  of  the  said  mised  to  save 
George  Yeatnan;  that  also,  before  the  time  of  the  mak-  harmless  from 
inff  of  the  promise   and  undertakinir  of  the '  defendant  ^*>eco»»*c- 

,  ,  ,  quences  of  such 

thereinafter  next  mentioned,  the  said  George  Yeoman  action;  that/. 
had  threatened  to  commence  an  action  at  law  against  him,  brought  an  ae- 
the  plaintiff,  for  the  recovery  of  the  said  sum  of  money,  to  ed  JiJ^en^" 
wit,  at  &c.,  and  thereupon,  afterwards,  to  wit,  on  &c.,  at  agsinstthe 

.  ,  .  *^  '  *       .  plaintiff;  and 

&c.,  in  consideration  that  be  the  plaintiff,  at  the  special  that  a  writ  of 
instance  and  request  of  the  defendant,  would  defend  any  wards  sued  ouT 

on  the  judgment, 
under  which 
the  plaintiff  was  arrested  and  imprisoned,  and  was  obliged  to  pay  the  sum  recovered  by  /.  S,,  in 
ord«r  to  procure  his»  the  plaintiff's,  discharge.  The  defendant  took  out  a  soinmons  to  stay  pro- 
ceedings on  payment  of  the  debt  for  which  the  action  was  brought,  (the  sum  recovered),  and  costs. 
At  die  trial,  >aie  plaintiff  gave  no  evidence  of  the  writ  of  ea.  mo,,  but  proved  the  judgment,  and  that 
he  had  be«Q  taken  in  execution  and  imprisoned  until  he  paid  the  sum  re^vered  by  /.  S.  The 
Jury  found  a  verdict  for  the  plaintiff  for  the  amount  of  that  sum,  and  also  a  further  sum  by  way  of 
damages  fivr  the  imprisonment : — Adtf,  that  the  plaintiff  was  only  entUled  lo  recover  the  former 
eum,  either  under  the  special  count,  or  on  a  count  for  money  paid  to  the  defendant's  use ;  and  the 
Court  ordered  the  verdict  to  be  redooed  aocordingly.  Qauere,  wktthtr  the  fccti  as  set  out  in  the 
special  count  amounted  to  maintenance  ? 
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ISV.        fdibn  which  tibe  said  George  Yeoman  shonld  eommenee 
WnAumo^r    ^P^^'^^  ^^  pUiDtiffy  for  or  on  account  of  the  sasd  mm  of 
«•  moneyi  be  the  defendant  undertook,  and  then  attid  Aereby 

fiEudifblly  promised  the  plaintiff  to  save  him  harmless  firom 
the  consequences  of  the  said  action,  to  wit,  at  &c. — ^Tbe 
phuntiff  then  averred,  that  the  said  George  Yeamam,  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit, 
on  &c.,  at  &c.,  did  bring,  commence,  and  prosecute  an 
action  against  him  the  plaintiff,  in  the  Court  of  King*i 
Bench,  at  Westminster  ^  for  the  recoverjr  of  the  said  sum 
of  money;  whereof  the  defendant,  afterwards,  to  wit,  on 
&c.f  at  &c.,  had  notice ;  and  although  the  plaintiff  did,  with 
the  privity  and  consult  of  the  defendant,  and  to  the  liest 
of  his  ability  and  power,  defend  the  said  action  or  suit,  yet 
the  plaintiff  in  fact  fiirther  said,  that  such  proceedings 
were  afterwards  had  in  the  said  suit,  to  wit,  at  ^De^i  that 
the  said  George  Yeamanf  afterwards,  and  before  tlie  exhi- 
biting of  the  bill  of  the  plaintiff  agamst  the  aeAtt&ot,  to 
wlt^  in  Easter  Term,  in  the  ninth  year  of  the  reign  <lf  our 
lord  the  now  King,  in  and  by  the  conrideratioii  and 
judgment  of  the  said  Court,  recovered  and  obtained 
against  the  plaintiff  in  the  said  Court,  in  the  aforesaid 
action,  at  Jthe  suit  of  him  the  said  George  Yeatnan,  da- 
mages to  a  large  amount,  to  wit,  the  amount  of  4£/.  !&., 
to  wit,  at  &c.,  and  that  afterwards,  to  wit,  on  &c,  a  cer- 
tain writ  of  our  said  lord  the  King,  called  a  ctqtias  ad 
sat^fmeientbimf  issued  out  of  the  said  Court  of  King's 
Benck  upon  the  said  judgment,  directed  to  the  Sheriffi  of 
London^  by  which  said  writ,  our  said  lord  the  King 
commanded  the  said  Sheriffs,  that  they  should  take  the 
plaintiff  if  he  should  be  found  in  their  bailiwick,  and  him 
saiely  keep,  so  that  ^e  said  Sheriffs  might  have  his  body 
before  our  lord  the  King,  at  Westminster^  on  Fridaf 
next  after  the  morrow  of  the  Holy  Trinity,  to  satisfy  the 
said  George  Yeaman  the  damages  aforesaid,  in  form 
aforesaid  recovered ;  and  that  the  said  Sheriffs  should  then 
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have  t]^cy(p^,  tlMi(t  n^ti  that  afterwards^  to  wit,  on  ^.^  thi|        IW^ 

jiuixili^  li^mi  taken  and  arrested  by  his  body,  under  and  hj,    yn^^i^J,^ 

virtue  .^  4ie  said  writ  of  capias  ad  saiisfaoienduMt  a,t  ikif  •• 

suit  of  4hf^  3<vul  George  Yeaman^  and  was  kept  and  da^ 

taio^  in  .«uatody  and  imprisoned  at  his  suit,  iindef  and 

by  viii^^e  qf  th^  said  writ,  for  a  long  space  of  time,  lo  wit« 

from  ^Qoe  untU  &c»,  when  the  pUiotiff,  in  ^er  to  pro« 

cure  )4i  4Muif ge  from  the  said  imprisonmenty  waa  fi^veed 

and  ol|lig!sd,  a«d  did  necessarily  lay  oat  and  expend  diveia 

largp  HINDIS. of  money,  in  the  whole  amounting  to  a  iargt 

sum  of  mo^qy,  to  wit,  the  sum  of  4^  1 5t„  so  recon^ted  by 

the  saM  Q^m^ge  Yeoman  as  aforesaid,  and  aUo  the  sum 

of  \W*  £ir  poundage  and  officer's  inw^  and  other  incidental 

expeuf^s;  and  the  phuntiff  was  also,  by  means  of  the  pre* 

niiseai}pii(;.to  other  great  charges  and  expenses  of  his  mo«^ 

niesi^amotnttfig  in  the  whole  to  a  large  sum,  to  wit»  to  the 

sum  ^  £0/.,  and  was  imfMnsoned  during  aU  the  ti«M  alore* 

said,  awtthwoby,  during  alLthal  tunOf  was  pfevented  iSrom 

foUowiqgvhie  noeessavy  busineas  and  attura,  and  k)tt  and 

was  depmed  of  an  opportunity  of  goingiipona  oertain 

voyagai  .^  will,  a  voyage  to  die  fV^H  Indies  and  baidi, 

and  Wil^:  divem  great  gains  which  he  might,  and  otherwise 

would  have  made  thereby,  amounting  to  a  large  aum,  U^ 

wit,  the.  tarn  of  9001.,  and  waa  and  is,  by  meanaof  the  pwr 

mises,  otherwise  greatly  damnified,  &&,  &c. 

The  seoond  oennt  stated^  that,  on  &c.,  at  &c.,  m  eeiiii» 
derataon  that,  the  plaintiff,  at  the  request  of  the  deknitm^ 
wouU  .dafiind.  a  certain  other  action  about  to  be  faiMMighl 
against  the  pUintiff  by  George  Yeaman,  the  defcodMI 
undertook  and  faithfully  promised  the  plaintiff  to  iadem^ 
nify  and  save  him  harmless  from  the  consequences  of  andh 
actiQa:-9rliiat  the  said  George  Yeaman,  afterwards,  and 
before  tfie  commencement  of  this  suit,  to  wit,  on  &a,  did 
commence  and  prosecute  the  said  last-mentigned  action 
against  ^e  plaintiff  in  the  Court  of  King's  Bench  f  that  Ai 
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1829.  ihough  the  plaintiff  did,  with  the  priyity  and  concaTreiice 
of  the  defendant,  and  to  the  best  of  his  the  plaintiff's  aln<* 
lity,  defend  such  action,  yet  the  said  George  Teamamf  by 
the  consideration  and  judgment  of  the  said  Court,  reoo- 
▼ered  and  obtained  judgment  against  the  plaintiff  in  the 
said  last-mentioned  action,  for  421.  16^.  That  afterwards, 
to  wit,  on  &c.,  a  certain  other  writ  of  capias  ad  saiisfaei' 
endum  issued  out  of  tiie  said  Court,  upon  the  said  judg- 
taent,  against  the  plaintiff,  by  virtue  of  which  writ,  he  wu 
taken  and  arrested  by  his  body  at  the  suit  of  the  sud 
George  Yeoman,  and  imprisoned,  and  kept  and  detained 
in  custody  at  his  suit  for  a  long  time,  to  wit,  until  &c, 
when  the  pliuntiff,  in  order  to  procure  his  discharge  firom 
the  said  imprisonment,  was  forced  and  ol^ged  to,  and  did 
necessarily  expend  the  sum  of  4l2L  15#.,  so  recovered  by 
the  said  George  Yeoman,  and  abo  the  sum  <rf  1<NL  {(x 
poundage,  officer's  fees,  &c.,  &c. 

The  declaration  also  contained  the  ooaunon  money 
counts.    The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  lindal,  at  CntUd- 
hall,  at  the  Sittings  after  the  kst  Term,  the  plaintiff  call- 
ed a  witness,  (an  attorney),  who  stated  that,  in  1827,  he 
was  employed  by  Yeoman  to  commence  an  action  agamst 
the  plaintiff  Williamson,  to  recover  a  certain  quantity  of 
dollars  which  Yeoman  claimed  to  be  entitled  to,  and 
which  he  said  he  had  placed  in  the  plaintiff's  hands. 
That  the  plaintiff  and  defendant  met  at  the  witness's  office, 
and  that  the  defendant  said  that  he  would  indemnify  the 
plaintiff,  and  save  him  harmless  from  all  the  consequences 
of  the  action,  upon  which  the  plaintiff  delivered  up  the 
dollars  to  the  defendant.  The  plaintiff  then  gave  in  evi- 
dence an  examined  copy  of  the  judgment  in  the  action 
brought  against  him  by  Yeoman,  and  a  Sheriffs  officer 
was  called,  who  proved,  that,  on  the  24th  May,  ISiS, 
he  took  the  plaintiff  in  execution  at  the  suit  of  YeamoM, 
by  virtue  of  a  warrant  directed  to  him  in  a  cause  of  Yea- 


Hemlbx* 
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ifum  against  XPi/Kam^oji.  It  was  alao  proved,  that  the  pliusT  1999l 
tiff  remained  in  custody  until  the  6th  June  following^  williamio* 
when  be  was  discharged  on  payment  of  4f2L  15t.,  the  ,,_*• 
amount  of  the  debt,  together  with  the  costs.  It  was  further 
proTed,,tbats  after  the  commencement  of  this  action,  the 
defendant's  attorney  took  out  a  summons  to  stay  the  pro? 
ceedingSj  upon  payment  of  the  above  sum  of  4^/.  1^«,  to- 
gether with  costs  to  be  taxed  by  the  Prothonotary : — that 
the  summons  was  attended  before  Mr.  Justice  Parkt  at 
Chambers  i  and  that,  on  the  plaintifiTs  attorney  declining 
to  accept  that  sum,  the  learned  Judge  refused  to  make 
any  order.  The  plaintiff  offered  no  evidence  of  the  writ 
of  capias  ad  satisfaciendum  under  which  he  was  taken  in- 
to custodyi  but  proved,  that,  in  consequence  of  his  impri- 
scmment  at  the  suit  of  Yeaman^  he  bad  been  deprived  of 
an  o|qportunity  of  going  a  voyage  tp  the  fPesi  Indies,  fron) 
which  he  expected  to  derive  a  considerable  benefit. 

For  the  defendant,  it  was  objected,  that  the  plaintiff 
was  not  entitled  to  recover^  as  be  had  not  proved  that  the 
writ  of  ca.  so.  had  been  sued  out  against  him,  by  virtue  of 
which  he  was  taken  into  custody,  and  without  which  there 
was  no  legal  proof  of  his  imprisonment  at  the  suit  of  Yea^ 
flutn. 

His  Lord^p,  however,  thought  that  such  proof  was 
not  necessary,  as  the  plaintiff  had  shewn  that  he  had  been 
taken  in  execution  and  imprisoned  at  the  suit  pf  Yeaman, 
and  that  he  had  been  obliged  to  pay  a  certain  sum  before 
he  was  released  firom  his  imprisonment.  The  Jury  accord- 
ingly found  a  verdict  for  the  plaintiff,  damages  66/.  10^., 
VMT.  4Sl.  15s.  for  the  money  paid  by  the  plaintiff,  and 
2SL  15«.  for  the  injury  he  had  sustained  in  consequence, 
of  his  imfHrisonment. 

Mr.  Serjeant  Russell,  on  a  former  day  in  this  Term,  ob- 
tuned  a  rule,  calling  on  the  plaintiff  to  shew  cause  why 
this  verdict  should  not  be  set  aside  and  a  nonsuit  entered. 
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or  why  Ibe  damages  should  not  he  reduced  to  iSL  1&., 
or  why  the  judgment  should  not  he  arrested.  Fhrst,  the 
(iaintiff  could  not  be  entitled  to  reeorer  on  ddier  of  the 
special  counts  of  the  declaration,  as  he  had  averred  that 
lie  was  arrested,  and  kept  in  custody  by  Tfatoe  of  a  writ  of 
eapUu  ad  mtitfaciendmn  sned  out  agasDathmnt  the  Bi^ 
Yemman,  and  that  he  was  obliged  to  pay  a  ceHain  ^etim  in 
brder  to  procure  his  discharge  from  sudi  custody;  and  he 
gave  no  evidence  whatever  of  the  issuing  of  the  ^N^t,  or  that 
Isfr  was  imprisoned  under  it,  but  ifaerely  that  he  was  detuned 
hi  custody  mCfl  he  paid  a  oertainsum  of  money.  Neither 
could  the  plaintiff  be  entitled  toieoover  that  sum  under  the 
count  for  money  paid,  but  <mly  on  the  eootract  declared 
on.  Secondly,  the  damages  must,  at  all  events^  be  reduc- 
ed to  the  sum  actually  paid  by  the  plunljff,  as  die  aB^ed 
hijury  he  had  received  by  virtue  of  the  impriaoiAnent  oouU 

I 

only  be  under  die  writ  of  ea.  sa.»  of  which  no  evidence  was 
ghreti;  and  lasily,  die  second  count  iif  bad  upon  the  face 
of  h,  as  it  s^ts  out  an  illegal  contract  anloun&ig  Id'^tnain* 
tenance,  as  it  is  alleged  that  in  consideration  that  th^ 
pbuntiff,  at  the  request  of  the  defetidant,  would  defend  an 
action  abotit  to  be  brought  against  the  plaintiff  fty  Yea* 
nuMi  the  defendant  undertook  to  indemnify  the  p1aifftiff« 
and  save  him  harmless  from  the  consequences  of  sucb  ac- 
tion; and  that  Yeoman  afterwards,  and  before  the  toot' 
mencetnent  of  this  suit,  brought  an  action  against  the  plttiH 
tiff.  But  it  does  not  appear  that  the  defendiCnt  had  any 
interest  in  the  subject  matter  of  that  action  to  Justify  his 
undertaking  to  be  responsible  to  the  plaintiff  for  the  con- 
sequences thereof;  and,  as  the  Jury  found  a  gctoeral  ve^ 
diet  fbr  the  plaintiff  on  the  whole  declaration,  tlie  damages 
cannot  be  severed ;  and  as  the  second  count  is  bUd  in  sdIh 
stance,  the  judgment  must  be  arrested. 

Mr.  Seijeant  Wibk  now  shewed  cause. — Fir^i,  the 
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plaiDti£f  18  entitled  to  recover  on  the  fint  count  of  the 
declaration,  and  it  was  not  necessary  for  him  to  pvove  that 
the  writ  of  capias  ad  satisfaciendum  was  sued  out  against 
him  at  the  suit  of  Yeoman.  The  plaintiff's  being  token 
into  custody  and  imprisoned  under  the  writ,  was  only 
matter  of  aggrayation,  and  was  alleged  by  way  of  special 
damage.  The  gist  of  the  action  was  the  breach  of  the  un- 
dertaking by  the  defendant  to  indemnify  the  plaintiff  from 
the  consequences  of  the  action  to  be  brought  against  him 
by  Yeoman;  and  the  plaintiff  averred  that  he  had  been 
obliged  to  pay  a  certain  sum  in  discharge  of  a  judgment  oIh 
tained  by  Yeaman  in  that  action  and  he  proved  the  judg* 
ment  and  his  having  been  taken  in  execution  and  impri- 
soned by  virtue  of  such  judgment^  and  that  he  was 
discharged  on  satisfying  the  amount  of  the  debt  and 
costs  incurred  in  such  action.  But  if  the  jdaintiff  cannot 
be  deemed  entitled  to  recover  on  the  special  counts,  the 
verdict  may  be  retained  to  the  amount  of  4&L  iBs.  under 
the  count  for  money  paid,  as  the  defendanti  by  tak« 
ing  out  a  summons  to  stay  proceedings  in  this  action  oa 
payment  to  the  plaintiff  of  that  sum  and  costs,  thereby 
admitted  that  he  was  indebted  to  the  plaintiff  in  that 
sum,  as  money  paid  to  his,  the  defendant's,  use.  There 
is,  consequently,  no  ground  for  a  nonsuit.  Secondly ^ 
with  respect  to  the  reduction  of  damages,  the  Jury  have 
severed  them,  and  the  plaintiff  is  entitled  to  retain  his  ver- 
dict for  both  sums;  his  imprisonment  was  the  legal  eonst:^ 
quence  of  the  judgment,  and  although  he  did  not  produce 
a  copy  of  the  writ  of  ca.  so.,  yet  the  Sheriffs  officer  prov-' 
ed  that  he  took  the  plaintiff  in  execution  by  virtue  of  a 
warrant  directed  to  him  in  a  case  of  Yeaman  v.  Williamson  j 
and  the  plaintiff  also  proved  that  he  remained  in  custody 
until  the  judgment  was  satisfied.  Lastly ,  as  to  the  motion  in 
arrest  of  judgment,  the  plaintiff  may  enter  up  judgment  on 
the  first  count  of  the  declaration,  to  which  no  objection  baa 
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1829.  been  raised;  but  even  if  the  second  be  bad,  on  the  alleg- 
ed ground  of  maintenance,  yet  it  is  suflBcient  after  verdict  i 
for  Mr.  Serjeant  WilliamSy  in  a  note  to  the  case  of  Stemel 
V.  Hogg  {a)t  says,  '*  Where  there  is  any  defisct,  imper* 
fection,  or  omission  in  any  pleading,  whether  in  substance 
or  form,  which  would  have  been  a  £Eital  objection  upon  de* 
murrer;  yet,  if  the  issue  joined  be  such  as  necessarily  re* 
quired,  on  the  trial,  proof  of  the  facts  so  defectively  or  ioh 
perfectly  stated  or  omitted,  and  without  which  it  is  not  to 
be  presumed  that  either  the  Judge  would  direct  the  Juiy 
to  give,  or  the  Jury  would  have  given  the  verdict,  sodi 
defect,  imperfection,  or  omission  is  cured  by  the  verdict 
by  the  common  law,  or.  in  the  phrase  often  used  upon  the 
occasion,  such  defect  is  not  any  jeofail  after  verdict;*  and 
here,  the  Court  will  presiune  that  it  was  proved  at  die 
trial  that  the  defendant  had  a  sufficient  interest  in  the 
suit  of  Yetnnan  v.  Wittiamson  to  justify  the  undertakiiig 
be  gave  to  the  plaintiff  to  indemnify  him  from  the  conse* 
quences  of  such  suit. 

Mr.  Serjeant  Russell,  in  support  of  his  rule. — It  is  quite 
clear  that  the  plaintiff  could  not  be  entitled  to  recover 
under  the  count  for  money  paid.    Although,  where  a 
person  has  l^d  out  hi^  own  money  for  the  use  of  another, 
who  is  primarily  liable  on  an  express  or  implied  promise 
to  repay  such  money,  it  may  be  recovered  as  being  paidi 
laid  out,  and  expended  by  the  plaintiff  to  the  defendant's 
use,  yet,  the  mere  circumstance  of  one  person  having  re* 
ceived  an  advantage  from  the  payment  of  money  by  an- 
other, is  not  sufficient  to  raise  an  assumpsit  against  the 
former,  because  the  consent  of  the  party,  either  express 
or  implied,  is  absolutely  necessary  in  order  to  support 
the  action  for  money  paid.    So,  where  a  contract  arises  out 

(a)  1  Wffls.  Ssond.  228,  n.  1. 
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of  a  special  agreement  between  two  parties,  the  contract        1939. 
must  be  declared  on  specially;  and,  if  the  plaintiff  has  paid    ^n^LiAMtov 
money  for  the  defendant  in  pursuance  of  such  agreement,  *• 

he  cannot  recover  on  the  count  for  money  paid.  In  Cooke 
▼.  Munstone  (a),  Sir  James  Mansfield  said :  **  I  apprehend 
the  rule  to  be  this;  where  a  party  declares  on  a  special 
contract,  seeking  to  recover  thereon,  but  fails  in  his  right 
so  to  do  altogether,  he  may  recover  on  a  general  count, 
if  the  case  be  such,  that,  supposing  there  had  been  no 
special  contract,  he  might  still  have  recovered  for  money 
paid,  or  for  work  and  labour  done.'*  Applying  that  prin- 
ciple to  the  present  case,  it  is  quite  clear  that  the  plaintiff 
could  only  be  entitled  to  recover  on  the  special  counts; 
for,  in  Fell  on  Guaranties^  it  is  said  (6),  **  the  mode  of  en- 
forcing a  contract  of  guarantie  is,  by  special  action  upon 
the  case: — and  an  action  for  goods  sold  and  delivered,  or  bar- 
gained and  sold  to  the  defendant,  or  for  money  lent  to  ano- 
ther, is  insufficient  ;*'  and  here,  the  plaintiff  sough  t  to  recover 
solely  on  the  indemnity  offered  by  the  defendant  to  the 
plaintiff  against  the  consequences  that  might  result  from 
the  action  brought  against  him  by  Yeaman*  In  Light* 
footv.  Creed(c)f  the  plaintiff  purchased  stock,  which  the  de- 
fendant agreed  to  transfer  on  a  given  day,  and,  in  conse- 
quence of  a  rise  in  the  market,  the  loss  on  the  sale  amount- 
ed to  a  certain  sum,  which  the  defendant  refused  to  pay. 
The  plaintiff  afterwards  paid  that  sum  to  another  broker, 
by  whom  the  transfer  was  made,  and  it  was  held,  that  the 
plaintiff  could  not  recover  in  an  action  for  money  paid, 
but  that  he  should  have  declared  specially  on  the  con- 
tract with  the  defendant.  The  same  principle  was  esta- 
blished in  Child  v.  Morley  (cO»  where  it  was  held,  that  a 
broker  who  contracts  with  others  for  the  sale  of  stock  at  a 

(a)  1  New  Rep.  355.  Taunt.  26S. 

(6)  j2Dd  edit.  135.  (d)  8  Term  Rep.  610. 

(c)  2  B.  Moore,  255;  S.  C.  8 

VOL.  III.  C  C  C 
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1889.        future  day,  by  the  authority  of  his  principal*  who  after* 
WiLLiAMfON    ^'^^^^  refuses  to  make  good  the  bargain,  cannot,  by  pay« 
«•  iBg  the  difference  to  such  third  persons,  maintain  an  ac- 

tion for  money  paid,  on  an  implied  assumpsit  against  Us 
principal  for  the  amount.  Here,  the  plaintiff,  if  entitled 
to  recover  at  all,  could  only  be  so  on  the  special  counts, 
as  the  money  delivered  by  him  to  the  defendant  was  not 
money  paid  to  the  use  of  the  latter,  but  a  sum  paid  to 
discharge  th^  plaintiff  from  a  liability  which  might  be  in- 
curred, and  which  was  done  at  the  defendant's  request. 
Th^  mere  fact  of  the  defendant's  having  taken  out  a  sum- 
mons  to  stay  the  proceedings  in  this  action,  on  payment  of 
a  certain  sum,  and  the  costs,  cannot  affect  the  question,  as 
it  was  a  mere  offer  of  compromising  the  suit,  and  to  whidi 
the  plaintiff  refused  to  accede*  It  is  manifest,  that  the 
second  count  discloses  an  illegal  ccmtract  upon  the  face  of 
it,  and  the  first  count  is  not  supported  by  the  evidence,  as 
the  plaintiff  did  not  prove  the  allegation  that  he  was  tut* 
rested  and  detained  in  custody  under  and  by  virtue  of  the 
writ  of  CO,  sa.  which  had  been  sued  out  against  him  at  the 
suit  of  Yeatnan,  and  the  whole  of  the  averment  as  to  the 
special  damage  the  plaintiff  sustained,  is  stated  to  have 
accrued  to  him  by  his  being  imprisoned  under  that  writ 
He  therefore  cannot  be  entitled  to  retain  the  verdict  for  the 
sum  found  by  the  Jury  to  be  due  to  him  for  such  imprison* 
ment,  as  there  was  no  legal  proof  of  the  writ,  which  wai 
set  forth  in  both  the  special  counts  of  the  declaration. 

Lord  Chief  Justice  Tindal. — I  think  that  the  verdict 
ought  to  be  abated  or  reduced  by  taking  off  the  sum  of 
aSL  15s. t  being  the  amount  of  the  damages  given  by  the 
Jury  to  thQ  plaintiff,  in  respect  of  the  ii\jury  which  he  al- 
leged he  had  received  in  consequence  of  his  imprisonment 
There  was  no  legal  evidence  of  such  imprisonment  before 
the  Jury;  for,  the  plaintiff  having  averred  that  he  was  ar- 
rested  and  detailed  in  custody,  and  imprisoned  under 
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and  by  virtue  of  a  writ  of  capias  ad  respondendumt  the      ^  ltS>9.  ^ 
writ  ought  to  have  been  duly  proved.     But  I  see  no  rea-    williammmi 
son  why  the  turn  of  4@/.  15f.  might  not  be  recovered  ^- 

under  the  nrdt  count.  That  count  contains  two  distmct 
allegations— ;^r«^,  that  Yeaman  recovered  a  judgment 
against  the  plaintiff  for  42/.  \5s.,  m  an  action  at  the  suit 
of  the  former,  from  the  consequences  of  which  the  defend- 
ant undertook  to  indemnify  the  plaintiff;  and  secondly, 
that  afterwards  a  writ  of  capias  ad  saiiqfaeiendum  was 
sued  out  upon  the  judgment,  under  which  writ  the  plain- 
tiff was  arrested  and  imprisoned.  If  either  of  these  alle- 
gations were  proved,  it  was  sufficient  to  oititle  the  plain- 
tiff to  a  verdict^  especially  where  the  Jury  have  severed 
the  damages;  and  in  this  case  it  is  quite  clear  that  they 
were  severable.  It  is  therefore  unnecessary  for  us  to  con- 
sider whether  the  plaintiff  could  not  have  recovered  the 
sum  of  43/.  I5s.  under  the  count  for  money  paid.  I  am 
strongly  inclined  to  think  that  he  might,  because  the  de- 
fendant, by  taking  out  a  summons  to  stay  proceedings  on 
payment  of  that  sum,  with  costs,  treated  it  as  being  due 
to  the  plaintiff,  and  it  was  in  fact  an  admission  that  so  much 
money  bad  been  paid  by  the  plaintiff  to  the  defendant*s 
use.  But,  without  deciding  that  p(mit|  we  are  all  of  opin- 
ion that  this  rule  must  be  discharged,  except  as  to  reduc- 
ing the  damages  to  4/SU.  i&.;  and  the  plaintiff  will  of 
course  have  the  verdict  entered  on  the  first  count  only — 

Rule  discharged. 
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Ball  and  Another,  Conusors;  Stephens  and  Wife,  Conu- 

fridmf  sees. 

Nov.  27fA. 

Where  more  iHR.  Serjeant  Taddy  moved  that  this  fine  might  pass, 
mootfeThiid  notwithstanding  more  than  twelve  months  had  elapsed 
tolS^i^**  since  it  ought  to  have  been  perfected,  and  Stephens^  one 
acknowiedg-  of  the  couusors,  had  since  died.  The  learned  Serjeant 
conusora,  and  produced  an  affidavit,  which  stated  that  the  acknowledg- 
diV^t^^^  ment  was  taken  by  Stephens  and  his  wife  on  the  18th  Sep- 
would  not  allow  tember,  1828,  and  that  Stephens  died  in  the  spring  of 
unlets  it  were  18^,  without  issuc;  that  the  fine  was  levied  for  the  ez- 
hdr'^rt-utl  w*  press  purpose  of  confirming  his  seisin ;  and  that  it  was  not 
^iT"  'l^^  completed,  through  the  mistake  or  negligence  of  the  clerk 
aswnted  to  the  of  the  attorney  who  was  instructed  to  pass  and  perfect  it. 
app  ication.        j^  Howard  v.  Leeiih  (a),  the  Court  allowed  a  fine  to  pass, 

which  ought  to  have  been  perfected  six  years  before,  on 
an  affidavit  whicli  stated  that  the  delay  was  owing  to  the 
negligence  of  the  agent  in  London,  with  whom  the  neces- 
sary instrument^  for  its  completion  had  been  deposited. 
So,  in  Fttchley  v.  Jervis{b)f  where  the  documents  for 
passing  a  fine  were  mislaid  at  the  cursitor's  office,  the 
Court  allowed  it  to  pass,  although  one  of  the  conusors 
was  dead,  and  the  acknowledgment  was  taken  more  than 
twelve  months  before  the  application  was  made,  on  the 
mere  production  of  an  affidavit  stating  the  time  of  the 
death  of  such  conusor. 

Lord  Chief  Justice  Tindal. — I  think  we  ought  not  to 
interfere,  unless  we  see  that  the  heir-at-law,  or  the  person 
beneficially  interested,  consents  to  the  application.  The 
party  who  has  now  the  legal  title  may  complete  it  by  levy- 
ing another  fine. 

Mr.  Justice  Park. — In  Fawcett  v,  Slingsby{c),  where 
(c)  2  B.  Moore,  174.    (6)  6  B.  Moore,  315.    (c)  7  B.  Moore,  338. 
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the  proper  documents  for  levying  a  fine  had  been  execut* 
ed,  but  it  was  not  completed  ibr  two  years  afterwards,  in 
consequence  of  the  negligence  of  the  attorney  by  whom  it 
ought  to  have  been  perfected,  the  Court  refused  to  allow 
the  fine  to  pass,  but  left  the  parties  to  levy  another. 

* 

Mr.  Justice  Gaselee. — If  the  party  who  makes  this  ap- 
plication has  experienced  any  loss  or  detriment,  through 
the  negligence  of  the  attorney  who  ought  to  have  seen 
that  the  fine  was  duly  perfected,  he  has  his  remedy  against 
him. 

The  learned  Serjeant,  therefore,  took  nothing  by  his  mo« 
tion  (a). 

(a)  See  Ash  aad  Wife,  conusors;  Gee,  conusee,  ante,  p.  602. 
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Ball 
Conusor ; 
Stevem, 
Conusee. 


Aflalo  r.  George  Fourdrinier  and  Moses  Almosninos.        Friday, 

Nov,27ih. 

X  HIS  was  an  action  brought  by  the  plaintiff,  as  indor-  The  indonee  of 
see,  against  the  defendants,  as  acceptors  of  a  bill  of  ex-  change  sued  two 
change  for  ^00/.,  dated  on  the  4th  Julf/,  1825,  drawn  by  ^"n"!!!.^^' 
Solomon  and  Moses  Almosninos,  payable  to  their  order  four  cepunce  by  one 

,      ,         of  them  in  the 

months  after  date,  and  indorsed  by  them  to  the  plaintiff*,  name  of  the 

The  defendant  Fourdrinier  pleaded  the  general  issue,  and  10*^0,0  a^tion^  ^ 

Moses  Almosninos  pleaded  his  bankruptcy  and  certificate  itcepte?the1bm 

in  bar;  upon  which  the  plaintiff*  entered  a  nolle  prosequi  as  *>ecanie  bank- 

,  ,  7   ,  ropt,  and  plead- 

to  him,  and  proceeded  to  trial  against  Fourdrinier  alone,  ed  his  cerUficate 

who  gave  the  plaintiff*  notice  to  prove  the  consideration  he  ^^  pUinUff  en- 
gave  for  the  bill.  ^•'•^  •  ««''* 

.  .        /yr.  .  prosequi  as  to 

At  the  trial,  before  Lord  Chief  Justice  Tindal,  at  Guild-  him,  and  pro- 
hall,  at  the  Sittings  after  the  last  term,  it  appeared  that,  at  against  the  ^ 

other: — Held, 
that  the  bank- 
rupt, having  released  his  interest  in  the  surplus  of  his  effects,  was  a  competent  witness  for  the  de- 
fendant, to  prove  the  circumstances  under  which  he  (the  witness)  accepted  the  bill. 
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1829.        the  time  the  bill  was  drawn,  Mo^ei  Almamtmos  and  Fo«r« 
AFLALo       rfrtjff>r  were  m  partnership,  and  that  the  bill  was  aoeept- 
«•  ed  by  Almosmna$  in  the  partnership  firm,  and  that  he  was 

also  a  partner  with  his  brother,  Sohmum  Alma$mma»f  the 
drawer  of  the  bilL  The  defence  was,  tiiiat  M^ms  Almo9^ 
mno$  had  accepted  the  bill  in  the  partnership  firm  of 
Faurdrimer  ^  Co.  in  satisfaction  of  a  claim  bjr  Ins  brother 
Solomon  upon  him  alone,  or  for  his  accommodation,  and 
that  the  plaintiff  was  aware  of  that  drcnmstance,  and  also 
that  he  bad  given  no  consideration  for  die  bflL  In  order 
to  proTC  these  facts,  the  defendant  Fourdrimer  called 
Moses  Almosninos  as  a  witness,  he  haying  previously  re- 
leased his  interest  in  the  surplus  of  his  eflbcti;  but  his 
competency  was  objected  to  on  the  part  of  the  plaintiff,  on 
the  ground  that  he  was  interested  in  the  event  of  the  suit 
His  Lordship,  however,  thought  it  most  cbnVeni^t  to  re- 
ceive his  testimony,  and  to  reserve  the  Question  as  to  his 
competency  for  the  opinion  of  the  Court;  and,  6n  his  jevi- 
dence,  the  Jury  found  a  verdict  for  the  defendant 

Mr.  Serjeant  SpanHe^  on  a  former  day  in  tbis  Term, 
accordingly  obtained  a  rule  nisi  that  this  verdict  might  be 
set  aside,  and  a  new  trial  had,  on  the  ground  tbat  Moses 
Aknosninos  was  not  a  competent  witness,  and  that  his  tes- 
timony had  been  improperly  received.  He  and  Faurdri- 
mer were  joint  debtors  as  acceptors  of  the  bill,  and  both 
were  primd  facie  liable,  they  being  general  partners  at 
the  time  the  bill  was  drawn  and  accepted.  The  case  of 
Moody  V.  King  {a)  bears  the  nearest  resemblance  to  the 
present,  where  A.  and  J3.,  having  been  in  partnership, 
dissolved  it,  and,  two  days  after  the  dissolution,  A. 
drew  a  bill  on  C.  in  the  name  of  the  firm,  which  C  ac- 
cepted and  paid  without  consideration,  and  afterwards 
sued  A.  and  B.  for  money  lent    A,  pleaded  his  bank- 

(a)  2  Barn. &  Cress.  558 ;  S.  C.4  Dow.  &  Ryl.  da 
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ruptcy  and  certificate,  and  B.  non  assumpsit;  and  a  noUe        1829. 
prosequi  having  been  entered  as  to  A.,  it  was  held  that  he       .aflalo 
was  a  competent  witness  for  jB.  to  prove  that  C  accepted  «• 

the  bill  for  his  {AJs)  sole  accommodation*  There,  how^- 
ever,  the  partnership  between  A.  and  jB.  was  dissohred  bop 
fore  the  bill  was  drawn.  It  was  not,  therefore,  ae  between 
them^  a  partnership  transaction,  and  Bp  was  merely  a  stire^ 
for  A.  within  the  meaning  of  the  statute  48  Geo*  3,  c.  121, 
8.  8,  and  b^  might  have  proved  under  A^'s  commisaioD. 
Here,  however^  Fourdrimier  and  Ahmosninos  were  joint 
debtors  to  the  plaintiff,  and  the  former  was  not  a  surety 
for  the  latter,  nor  could  he  prove  under  the  commission 
against  his  partner  for  a  debt  incurred  by  both  jointly. 
Ahmosninos  remained  liable  to  Fourdrimier  for  contribution, 
in  the  event  of  a  verdict  against  the  latter  in  this  action, 
and  therefore  his  testimony  was  inadmiasible.  Although 
in  Ex  parte  Taylor  (a)f  a  solvent  partner  was  deemed 
to  be  entitled  to  prove  against  the  estate  of  i|  bankrupt 
GO-partner  the  amount  of  the  balance  due  to  him  upon  the 
partnership  account,  first  satisfying  the  partnership  debts, 
or  indemnifying  the  bankrupt's  estate  against  them;  yet, 
there,  all  the  partnership  creditors  were  Mtisfifi^,  und  the 
solvent  partner  having  paid  all  the  joi^t  debtai,  be  was  in 
the  nature  (^  a  surety,  and  consequently  entitled  to  prove 
under  the  commission ;  and  in  JEsf  pmrte  BUk  (6),  it  was 
held,  that  a  solvent  partner  eould  not  prove  a  debt,  or 
even  enter  a  claim,  until  all  the  joint  debts  were  paid. 


Mr.  Seijeant  fFilde^  and  Mr.  Serjeant  JUtsseU^  m  a 
subsequent  day  shewed  causor— 4f  the  plaintiff  had  ob- 
tained a  verdict  for  the  amount  of  the  biU,  it  would  form 
an  item  in  the  partnership  account  between  Fourdrimier 
and.  M0ses  Abnosnimas,  who  was  one  of  the  drawers,  as 
well  as  the  acceptor  of  the  bill.    If  Fourdrini&  had  paid 

(a)  2  Rose.  175.  (6)  2  Glyn  &  Jam.  312. 
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.1829.        the  bill,  he  might,  perhaps,  hare  proTed  against  die  sepa^ 
Aflalo       ^^  estate.   But  Fourdrinier  could  not  maintain  an  action 
•'  against  Almatninot  for  any  part  of  the  sum  which  the  plain* 

tiff  sought  to  recoTer  in  this  suit,  for  he  haring  caused  a 
nolle  prosequi  to  be  entered  as  to  AlmosninoSf  he  was 
no  longer  under  any  legal  liabUity;  and  if  Fourdrimer 
were  to  sue  him  for  contribution  in  an  action  for  money 
paid,  he  could  not  allege  that  the  money  had  been  paid  to 
the  use,  or  at  the  request  o{Almosmno§.  Admitting,  that, 
if  one  of  two  partners  pay  all  die  joint  creditors,  he  may 
prove  against  the  estate  of  his  bankrupt  co-partner;  yet  it 
is  on  the  ground  that  the  soWent  partner  has  made  an  equit- 
able distribudon  to  all  the  creditors.  When  Abmosmnoi 
obtained  his  certificate,  it  operated  as  a  discharge  of 
all  clahns  Fourdrimer  might  have  against  him,  and  also 
of  all  the  items  of  the  partnership  accounts.  In  the  late 
case  of  Bigte  t.  Russell  (a),  where  the  payees  sued  the 
makers  of  a  promissory  note,  one  of  them  pleaded  his 
bankruptcy  and  certificate,  it  was  proposed  by  his  coun- 
sel, that  a  Tcrdict  should  be  taken  for  him,  and  that  he 
should  then  be  examined  as  a  witness  for  the  other  de- 
fendants, to  shew  the  consideradon  for  which  the  note  was 
giTcn;  and  Mr.  Jusdce  Park  directed  the  Jury  to  find  a 
verdict  for  him,  on  his  plea  of  bankruptcy,  giving  the 
plaintifis  leave  to  move  to  enter  a  verdict  for  them,  if  the 
Court  should  think  the  evidence  inadmissible;  but  it  does 
not  appear  diat  any  modon  was  made;  and  here,  the 
bankruptcy  and  cerdficate  of  Abnostdnos  expressly  dis- 
charged him,  whatever  the  result  of  this  acdon  might  be. 
Besides  which,  he  was  altogether  discharged  from  lia- 
bility, die  plaintiff  having  entered  a  nolle  prosequi  on  die 
record.  Therefore,  quaeunque  via  diUa^  he  was  a  compe- 
tent witness,  and  his  testimony  was  properly  received. 

(a)  1  Mood.  &  Malk.  332. 
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Mr.  Serjeant  Spankie,  in  support  of  his  rule. — ^The  1829. 
nolle  prosequi  is  only  binding  as  between  the  plaintiff  and 
Fourdrinier^  the  defendant,  in  this  suit^  and  cannot  affect  _  «. 
the  latter  in  any  subsequent  proceeding  he  may  think  fit 
to  adopt  against  Almoeninoe*  Before  the  statute  49  Geo. 
S  was  passed,  it  was  held,  in  the  case  of  Wright  ▼.  Hun^ 
ier  (a),  that  money  paid  by  one  partner  to  another  before 
the  bankruptcy  of  the  latter,  for  the  purpose  of  being  pud 
over  as  his  Uquidated  share  of  a  debt  to  their  joint  credi- 
tor, having  not  been  so  applied,  was  proveable  as  a  debt 
under  the  commission,  and  that  the  solvent  partner  might 
recover  his  share  of  the  debt  piud  after  the  bankruptcy  to 
the  joint  creditor,  notwithstanding  the  bankrupt  partner 
had  obtained  his  certificate.  In  this  case,  the  defendants 
Fourdrinier  and  Ahnosninoi  were  jointly  and  primd  facie 
hable  to  the  plaintiff^,  and  it  is  quite  clear  that  Fourdrinier^ s 
claim  on  Almosninos  for  his  share  of  the  debt,  in  case  the 
plidntiff  had  recovered  in  this  action,  would  not  have  been 
barred  by  the  certificate.  It  was  clearly  the  interest  of  the 
witness  to  defeat  the  plaintiff'*s  demand  on  the  defendant 
Fourdrimer,  his  partner,  as  the  latter  would  have  a  right  to 
call  on  him  for  contribution  in  case  the  plaintiff*  succeeded, 
and  Fourdrinier  had  been  compelled  to  pay  the  whole  debt. 
It  must  be  inferred,  from  the  case  of  Moody  t.  King^  that^ 
if  the  partnership  had  subsuted  at  the  time  the  bill  was  ac- 
cepted, the  debt  could  not  have  been  proved,  nor  would 
the  demand  of  the  one  partner  be  barred  by  the  certificate 
of  his  bankrupt  partner. 

Cur.  ad0.  vuli. 

Lord  Chief  Justice  Tindal  now  delivered  the  judgment 
of  the  Court,  as  follows: — 

The  only  question  in  this  case  is,  whether  Fourdrinier, 
upon  payment  of  the  whole  debt,  would  be  entitled  to  sue 

(a)  1  Bast,  20. 
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3f#a0»illiia«Mmf,  as  hk  partDer*  for  OQD^ 
law  or  ia  eqpityi  for»  if  Famdrimer  had  (his  fight,  he 
could  not  eall  his  |MurtDer  as  a  witnesst  it  beiiig  his  di- 
itct  interest  to  defeat  the  action.  Bafioff^  the  statute  40 
Geo.  St  c.  121,  8. 8,  it  is  clear  that  the  sohmH  partner 
«ho  had  paid  a  partnership  debt  nfk»  the  date  ofa  con- 
Biission  of  bankrupt  issued  against  Us  pavtner,  nught  re- 
eover  the  fNroportioB  of  such  debt  by  an  aetion  at  kw 
against  the  bankrupt,  and  that  his  certiftcate  would  be  no 
bar  to  such  an  acticm.  fFrigkt  ▼•  Bhmhr  (a).  The  oidy 
question  then  is,  whether,  sinoe  that  statute,  die  sotvenft 
partner,  after  payment  of  die  partnenhip  debt,  though 
subsequently  to  the  commission^  beoonies  entitled  to  pto?e! 
For,  if  he  can  piOTe,  he  is  obliged  to  prove,  and  the  certi- 
Acate  win  be  a  bar  to  any  action  far  contiihution;  and  the 
bankrupt  partner  is  an  admissiMe  witness.  Upon  cooai- 
deration  of  that  act,  and  the  cases  decided  diereon,  we 
iikatAi  Faurdrimer,  after  payment  of  this  jrait  debt,  would 
be  allowed  to  prove  the  share  paid  by  him  far  his  bank- 
rupt partner,  and  that  the  bankrupt  having  obtained  his 
certificate,  and  released  his  right  to  any  surplus,  was  con- 
sequently an  admissible  witness  for  the  defendant.  The 
solvent  partner,  if  not  properly  a  surety  for  his  partner's 
share,  because  each  is  originaUy  liable  for  the  whole,  yet 
may,  with  strict  propriety,  be  called,  as  to  the  share  bdoog- 
hug  to  bis  partner,  a  person  haUe  for  the  debt  of  another, 
and  in  that  character  would  be  entided  to  prove  under 
the  commission.  And  accordingly,  in  Ex  parte  Yomng, 
Lord  Chancellor  Eldon  held,  that  those  words  were  adopt- 
ed in  the  statute  for  the  convenient  latitude  of  compre- 
hending all  diose  who  could  not  be  striedy  considered  ss 
sureties,  but  were  responsible  for  another's  debt»  and  sl- 
lowed  the  solvent  partner,  who  had  pud  a  debt  after  the 
omnmission,  which  the  bankrupt  partner  had  impropeify 

(m)  1  Bast,  20. 
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eontracted  in  the  partnership  name,  to  prove  against  the 
bankrupt  partner's  estate.  Such  proof,  indeed,  would  not 
be  allowed  to  come  in  competition  with  the  claims  of  the 
partnership  creditors;  but,  if  the  debt  can  be  proved  at  all} 
the  certificate  is  a  bar.  And,  in  Ea  parte  Smith,  In  re 
Sheath  (a),  the  Vice  Chancellor  lays  down  Ae  rule  even 
more  largely,  by  saying:  "  It  is  now  settled,  that  a  solvent 
partner  winding  up  the  partnership  concerns,  is,  under  Sir 
Samuel  Romitty's  Act,  to  be  considered  as  a  surety  pay^ 
ing  the  debt  after  the  bankruptcy,  in  respect  of  his  previ- 
ous liability.  Each  partner  is  a  principal  debtor  for  his 
own  share,  and  they  are  mutually  sureties  to  the  creditors 
for  the  share  of  each  other;''  and  the  case  of  Woody* 
Dodgson  (ft)  leads  to  the  same  conclusion.  We  think, 
therefore,  that  the  witness  was  properly  admitted,  and 
that  the  rule  niei  fi>r  setting  aside  the  verdict,  and  for  a 

new  trial,  must  be — 

Discharged. 


1829. 


AriALO 
FovaoRiMVE. 


• 


(a]  4  Madfi.^  Rep.  477- 


(6)  2  Maa.  &  Selw.  195. 
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Edwards  c  Bbnnett. 
(In  error). 

X  HIS  was  an  action  of  debt  to  recover  penalties  under  An  aoUunt 
the  atatute  17  Geo.  2,  c.  3.    The  declaration  alleged  that  J|X!ted 'u^L 

the  staCate  59 
Geo.  3,  c.  12,  is  within  the  provisions  of  the  stttute  17  (jm.  S,  c.  S,  and  liable  to  a  penalty  for  not 
prodiftcii^  a  poor-rate  to  the  inhabitant  of  a  parisli  wlien  duly  requiio4  lo  to  do. 

A  count  in  a  declaration  for  penalties  under  the  statute  17  Geo,  S,  c.  8,  alleged  that  the  plaintiff 
waa  an  inhabitant  of  the  parish  oXA,,  and  that  the  defendant  was  the  iniatant  •rerseer  of  that  pa- 
rish ;  that  a  rate  for  the  relief  of  the  poor  was  ouide,  allowed,  and  published ;  and  that,  at  a  season- 
^e  time,  the  plaintiff  requested  die  defendant,  as  soch  assistant  oftrseer,  to  permit  him,  the  plaio- 
tifll^  to  inspect  the  rate,  and  tendered  one  shilling  for  the  same;  and  that,  althoqgh  the  defondant, 
as  such  assistant  overseer,  had  the  rate  in  his  possession,  he  would  not  permit  the  plaintiff  to  in- 
spect it: — Held  (on  writ  of  error  brought)  to  be  suflBcient  after  verdict,  because  the  allegation,  that 
the  defendant  was  assistant  overseer,  could  only  be  proved  by  the  production  of  the  warrant  for  hit 
appointment,  In  which  his  duties  most  be  spedfted;  and  thal»  if  ha  had  tlie  rate  in  his  custody  aa 
such  assistant  overseer,  it  might  be  pretomed  that  it  was  his  duty  to  prodncoitf  when  Iti  inspcctloii 
by  a  pirlshloDer  was  duly  demanded. 
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I       1829-        the  plaintiff  below  (the  defendant  in  error)  before  and  at 

Bdwaedii      *^®  ^®  ^^  ^^^  committing  of  the  offence  thereinafter  men- 
*•  tionedy  was,  and  still  is,  an  inhabitant  of  the  parish  of  Al' 

mondsbury^  in  the  county  of  Oloucesterj  and  that  before 
aqd  at  the  time  of  the  committing,  &c.,  he  the  defendant 
below  (the  plaintiff  in  error)  was,  and  still  is,  the  assistant 
OTerseer  of  the  poor  of  that  parish*,  and  that  theretofore, 
to  wit,  on  &c.,  at  &c.,  the  churchwardens  and  overseers 
of  that  parish  made  a  certain  rate  for  the  relief  of  the  poor 
of  the  said  parish,  which  rate,  so  made  as  aforesaid,  was  af- 
.terwards,  and  before  the  committing,  &c.,  allowed  by  two 
of  his  Majesty's  Justices  of  the  peace  for  the  county  of 
Oloucester,  and  duly  published  by  the  churchwardeDS 
and  overseers  of  the  poor  of  the  said  parish,  and  that  af- 
terwards, and  at  a  reasonable  time  in  that  behalf,  to  wit, 
on  &c.,  the  plaintiff  below  requested  the  defendant  below, 
as  such  assistant  overseer  of  the  said  parish,  to  permit  him 
the  plaintiff  below  to  inspect  the  said  rate,  and  then  and 
there  tendered  and  offered  to  the  defendant  below  the  sum 
of  one  shilling  for  the  same.  The  plaintiff  below  then  alleged, 
that,  although  the  defendant  below,  as  such  assistant  over- 
seer, then  and  there  had  the  said  rate  in  his  possession ;  yet 
he  did  not  nor  would  permit  the  plaintiff  below  to  inspect  it, 
whereby  the  defendant  below  forfeited  for  such  offence  the 
sum  of  ^/.,  and  whereby,  and  by  force  of  the  said  statute, 
an  action  had  accrued  to  the  plaintiff  below,  being  the 
party  aggrieved,  to  demand,  &c. 

The  defendant  below  pleaded  nil  debet,  on  which  issue 
was  joined.  The  cause  was  twice  argued  in  the  Court  of 
King's  Bench;  first,  on  a  motion  to  set  aside  a  nonsuit, 
which  was  directed  on  the  ground  that  the  plaintiff  below 
was  not  a  party  grieved  within  the  meaning  of  the  statute 
17  Oeo.2{a) ;  and,  secondly,  upon  a  motion  in  arrest  of  judg- 
ment, on  the  ground  that  it  was  not  averred  in  the  declara- 

(a)  7  Bam.  &  Cre8.556;  S.  C.  2  Man.  &  Ryl.482. 
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lion  that  it  was  the  duty  of  the  defendant  below,  as  as-         1829. 
sUtant  overseer,  to  exhibit  thei  rate  to  the  plaintiff  below      edwaem 
when  requested  so  to  do;  but  the  Court  held,  that  the  de- 
claration was  sufficient  after  verdict,  and  that  the  plaintiff 
was  entitled  to  judgment.   Upon  which  the  defendant  below 
broughtawritof  error,  which  now  came  on  for  argument. 

Mr.  Serjeant  Ludlow,  for  the  plaintiff  in  error.— An  as- 
sistant overseer  is  not  a  person  within  the  words  or  mean- 
ing of  the  statute  17  Geo.  S,  c.  3,  the  second  section  of 
which  enacts  (a), ''  That  the  churchwardens  and  overseers 
of  the  poor,  or  other  persons  authorized  to  take  care  of 
the  poor  in  every  parish,  shall  permit  all  and  every  the  in- 
habitants of  the  said  parish,  to  inspect  any  rate  for  the  re- 
lief of  the  poor,  at  all  seasonable  times,  paying  one  shil- 
ling for  the  same.**  And  the  third  section  enacts,  "  That, 
if  any  churchwarden  or  overseer  of  the  poor,  or  other 
person  authorized  to  take  care  of  the  poor  in  every 
parish,  &c.  shall  not  permit  any  inhabitant  or  parish- 
ioner to  inspect  the  rates  for  the  relief  of  the  poor, 
such  churchwarden  or  overseer,  or  other  person  authoris- 
ed as  aforesaid,  for  every  such  offence  shall  forfeit  and 
pay  to  the  party  aggrieved  the  sum  of  SO/.,  to  be  sued  for 
and  recovered  by  action  of  debt  in  any  of  his  Majesty's 
Courts  of  record.*'  At  the  time  that  statute  was  passed, 
an  overseer  of  the  poor  was  a  public  officer,  the  duties  of 
whose  office  were  well  understood.  But  an  assistant 
overseer  was  not  known,  and  it  was  then  illegal  to  pay 
a  deputy  a  compensation  out  of  the  poor  rates,  for  dis- 
charging the  duties  of  his  principal.  Assistant  overseers 
were  first  appointed  under  the  statute  59  Oeo.  3,  c 
}2.  But  they  are  neither  churchwardens  nor  overseers, 
nor  can  they  be  considered  as  deputy  overseers,  for  they 
do  not  represent  the  overseers  in  all  their  duties,  but  oiily 

(a)  8  Barn.  &  Ores.  702. 
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^^^  in  those  for  the  discbarge  of  which  they  are  spedally  sp- 
pobted.  They  are  not,  tberefacet  liable  to  statntaUe 
penakips.  The  overseers  whose  duties  and  liabilities  art 
pooled  out  in  the  17  Geo,  2,  are  the  same  description  of 
officers  as  were  established  by  the  48£lMr.  c8,  wfaidi  sta- 
tute is  recited  in  the  preamUe.  An  assistant  overseer 
need  not  be  a  substantial  householder,  nor  is  he  appointed 
by  magistrates  in  the  first  instance;  neither  is  he  bound  to 
accept  the  office.  He  is  nominated  and  elected  by  the 
parishioners  in  vestry  assembled,  who  fix  a  yearly  salary 
to  be  paid  him  for  executing  the  office;  and  he  is  also 
required  to  give  a  bond  as  a  security  for  the  due  perform* 
ance  of  his  duties.  Although  it  may  be  said  that  he  isa 
p^Bon  authorised  to  take  care  of  the  poor,  and,  theref<»ei 
fidb  within  the  provisions  of  the  17  Gfeo.  2,  yet  he  is  not 
liable  to  the  penalties  imposed  by  that  statute.  The  per- 
sons sa  authorised  are  guardians  of  the  poor,  or  those  who 
ase  authorised  to  make  rates,  but  an  assistant  overseer  has 
no  such  power.  But,  even  admittiiig  that  he  may  be  Ha- 
ble  as  a  person  authorised  to  take  care  of  the  poor,  the 
declaration  should  have  charged  him  in  that  characteri 
and  the  plaintiff  below  should  have  alleged  tiat  it  wa$  the 
dmiy  of  the  defendamt  betowg  as  assistant  overseer,  to  pro- 
duce the  rate.  Although  it  mi^t  have  been  in  his  pos- 
session, it  does  not  follow  that  he  was  bound  to  produce 
it.  He  might  have  been  entrusted  with  it  for  the  mere 
purpose  of  collecting  monies  to  be  raised  under  it,  or 
he  might  have  a  temporary  possession  only,  for  instance, 
for  the  purpose  of  depositing  it  in  the  parish  chest,  or 
to  take  it  to  the  magistrates  in  order  to  obtain  warrants 
against  those  who  had  neglected  or  refused  to  pay  the 
rates,  or  for  many  other  legitimate  purposes,  excluding 
the  duty  of  exhibiting  it.  In  Camym's  Digest  (a),  it  is 
said,  if  an  action  be  founded  upon  a  statute,  the  pbdiH 

(fl)  Til,  "  Action  upon  SlatuU;*  (A.  3);  S.  P,  "  Pleader,"  (C.  76.) 
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tiff  mast  aver  every  matter  which  is  reqiftdte  to  en*        1899. 
tide  him  to  an  action,  in  order  to  inform  tiie  Court  that 
his  case  ia  within  the  stataCe:-— and  that  applies  mom 
forcibly  to  a  penal  statute,  which  always  receives  a  atrict 
eonstmctioo.      AUhough  it  may  be   said,   that  every 
intendment  will  be  made  by  the  Court  after  verdiet,  yet 
in  Spieres  v.  Parker ^  Mr.  Justice  BuUer  said  (n),   ''  no- 
thing is  to  be  presumed  after  verdict,  but  what  is  exinressly 
stated  in  the  declaration,  or  what  is  necessarily  implied 
from  those  facts  which  are  stated :" — and  here,  from  what  \» 
alleged  in  the  declaraticm,  no  necessary  implioation  or 
intendment  can  be  raised,  that  the  defendant  below  was 
subject  to   the  penalties    imposed   by  the    statute    17 
Geo.  S,  for  not  producing  the  rate  in  question.    The  lia- 
bility attaches  upon  the  party  who  has  the  legal  custody 
of  the  rates,  and  not  on  the  person  who  has  a  mere  naked 
possession;  and  by  the  statute  58  Qeo.  S,  c»  69,  s.  6,  it  is 
expressly  enacted,  that  all  rates  and  assessments,  accounts 
and  vouchers  of  the  churchwardens,  overseers  of  the  poor, 
and  other  parish  officers,  shall  be  kept  by  such  persons, 
and  deposited  in  such  place  and  manner,  as  the  inhabit^ 
ants  in  vestry  assembled  shall  direct"    The  defendant 
below  was  only  described  in  the  declaration  as  an  assistant 
overseer,  but  the  plaintiff  should  have  gone  farther,  and 
alleged  the  ground  on  which  his  liability  arose,  and  also 
that  it  was  his  duty  to  produce  the  rate.    In  the  case  of 
The  King  v.  Everett  (6),  an  information  stating,  that  one 
H.  was  employed  in  the  service  of  the  customs,  and  that 
it  was  his  duty,  as  such  person  so  employed,  to  arrest  and 
detain  certain  goods,  and  that  the  defendant  corruptly  so-' 
licited  H.f  being  such  person  so  employed,  to  forbear  to 
arrest  and  detain  such  goods,  it  was  held,  that,  inasmuch 
as  it  was  not  the  duty  of  every  person  employed  in  the 
service  of  the  customs,  to  arrest  and  detain  goods  which 

(a)  1  Term  Rep.  145.    (6)  8  Bara.  &  Gras.  1 14 ;  5.  C.  2  Man.  &  Ryi.  35. 
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1829.        would  be  liable  to  seizure^  the  count  was  bad,  for  want  fo 
shewing  that  H.  was  a  person  whose  duty  it  was  to  arrest 
and  detain  such  goods;  and  Lord  TetUerden  there  referred 
to  the  case  of  Max  ▼•  Roberts  (a),  where  a  count  in  a  de- 
claration alleged  a  shipment  by  the  plaintiff,  of  goods  oa 
board  the  defendants' vessel,  of  which  they  were  owners,  but 
did  not  state  that  the  goods  were  deli?ered  to  or  reoeiYed  by 
the  defendants,  or  that  they  had  any  notice  of  the  fact  of  tbe^ 
shipment,  it  was  held,  that  the  count  could  not  be  sustained, 
as  there  was  not  any  fact  alleged  from  which  the  law  would 
imply  any  duty  in  the  defendants,  with  respect  to  the  goods* 
So,  here,  there  is  no  allegation  that  it  was  the  duty  of  the 
defendant,  as  assistant  overseer,  to  produce  the  rate,  or 
that  he  h^d  been  duly  appointed  such  officer;   and  in 
Short  V.  Pruen  (6),  in  an  action  against  a  farmer  of  the 
post  horse  duties,  under  the  statute  S7  Geo,  3,  c  S6,  for 
a  neglect  of  duty,  it  was  held  to  be  necessary  to  aver,  that 
he  was  the  farmer  appointed  under  and  by  virtue  of  that 
act;  and  in  the  case  of  the  College  of  Physicians  v. 
Bush  (c),  a  declaration  upon  the  statute  14  Hen,  8,  c.  5,  for 
illegally  practising  physic  in  Westminster ^  was  held  bsd, 
as  it  did  not  allege  that  Westminster  was  within  seven 
miles  of  London.     So  here,  the  plaintiff  has  only  averred, 
that  the  defendant  had  the  rate  in  his  possession,  but  not 
that  it  was  his  duty,  as  an  assistant  overseer,  to  pro- 
duce it. 

Mr.  Campbell^  for  the  defendant  in  error. — There  is  no 
ground  to  impugn  the  judgment  of  the  Court  below,  where 
the  same  course  of  argument  was  adopted  as  has  been  nov 
raised,  and  the  whole  Court  thought  the  declaration  suffi- 
cient ;  and  when  the  case  first  came  before  them  on  a  motion 
for  a  new  trial,  Mr.  Justice  Holroyd,  6aid(cO:  **  If  it  were 

(o)  12  East,  89.  (c)  4  Mod.  47- 

{h)  6  Term  Rep.  1 63.  {d)  7  Barn.  &  Cm.  593. 
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the  duty  of  the  assistant  overseer  to  do  all  the  acts  which         1829- 
an  overseer  is  bound  to  do,  then  he  ought  to  have  produced      edw  ards 
the  rate  :'*and  the  Court  ordered  the  cause  to  ffo  down  to  an-  *- 

Other  Jury,  in  order  that  the  nature  of  the  duties  of  the  de- 
fendant below  mightbe  ascertained;  and,  on  the  second  trial, 
they  found  a  verdict  for  the  plaintiff  below  on  those  counts 
which  charged  the  defendant  as  assistant  overseer.  If  such 
officer  be  held  not  liable  to  penalties  for  not  producing  the 
rate,  the  statute  17  Geo.  S,  would  be  in  effect  repealed; 
for,  if  he  be  not  punishable  for  refusing  to  produce  it,  and 
the  overseer  may  excuse  himself  by  saying  that  the  rate 
is  not  in  his  possession,  the  parishioner  requiring  to  look 
at  it  would  be  altogether  without  remedy.    But  the  main 
question  now  is,  whether  it  sufficiently  appears  on  the  face 
of  the  declaration,  that  it  was  the  duty  of  the  defendant  be- 
low to  shew  the  rate  to  the  plaintiff  below,  when  he  request- 
ed to  inspect  it.    An  assistant  overseer,  when  duly  appoint- 
ed under  the  59  Geo.  3,  although  he  is  not  an  overseer  for 
all  purposes,  yet  he  is  authorized  to  execute  all  such  of  the 
duties  of  overseer  as  shall  in  the  warrant  for  his  appoint- 
ment be  expressed ;  and,  though  it  is  not  alleged  that  it  was 
the  defendant's  duty  to  exhibit  the  rate,  yet  it  is  averred 
that  he  was  assistant  overseer,  and  as  such  assistant  over- 
seer had  the  rate  in  his  possession:  but  he  could  not  have 
had  it  in  hb  custody  as  assistant  overseer,  unless  it  had 
been  specified  in  his  warrant  of  appointment  that  he  should 
have  it     Besides,  the  plaintiff  alleged  that  his  request  to 
inspect  the  rate  was  made  at  a  seasonable  time,  so  as  to 
bring  the  refusal  within  the  second  section  of  the  statute 
17  Geo.  2.    Although  it  has  been  said  that  the  rate-book 
might  have  been  delivered  to  the  defendant  for  a  particu- 
lar purpose  only,  vix.  for  collecting  the  rates,  or  taking  the 
book  to  the  magistrates,  in  case  of  defiiult  made  in  payment 
of  the  rates;  yet  the  Court  must  infer,  after  verdict,  that 
the  defendant  was  proved  to  be  such  an  officer,  that  it 
was  his  duty  to  produce  the  rate  to  the  plaintiff  when  duly 
required  so  to  do.  In  the  case  of  the  King  v.  Everett,  there 
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was  an  entire  absence  of  ail  circumstances  or  (acts  from 
which  any  duty  could  be  inferred  to  render  the  party  charge 
ed  liable.  Besides,  that  was  a  proceeding  of  a  criminal  na* 
ture,  and  the  allegation  that  it  was  the  duty  of  the  defend- 
ant to  seise  goods,  was  matter  of  law,  and,  being  so,  the  fact 
shewing  the  legal  duty  should  have  been  stated  and  alleged. 
So,  in  M€ue  v.  RoberUf  from  the  facts  stated  in  the  declara- 
tion,  no  duty  was  imposed  on  the  defendant  to  convey  the 
goods.  Here,  however,  the  statute  17  Geo.  2,  gives  a  right 
to  every  inhabitant  of  a  parish  to  inspect  the  rates;  and,  if 
the  overseer,  or  any  person  authorized  to  take  care  of  the 
poor,  and  who,  by  virtue  of  his  office,  is  entitled  to  the  cus- 
tody of  the  rate,  refuses  such  hispection,  he  is  liable  to  the 
penalties  imposed  by  the  act;  and  here,  as  it  is  alleged  that 
the  defendant  was  an  assistant  overseer,  and  as  such  had 
the  rate  in  his  possession,  it  must  be  assumed  that  he  was 
entitled  to  have  it  in  his  custody  as  such  overseer,  and, 
therefore,  that  he  was  bound  to  produce  it  to  the  plaintiff, 
a  parishioner,  on  his  being  requested  to  do  so  at  a  season- 
able time. 


Mr.  Serjeant  Ludlow,  in  reply. — ^The  Court  below  were 
far  from  being  satisfied  that  the  count  in  question  was  soA 
fident;  for,  Mr.  Justice  Bayley  said:  ''  I  am  of  opinion, 
that,  after  verdict,  the  plaintiff  is  entitled  to  recover,  al- 
though the  count  is  certainly  very  imperfect  in  form." 
Mr.  Justice  LUtledale  observed,  that  ''  there  was  only 
just  sufficient  on  the  record  to  turn  the  scale  against  the 
defendant;"  and  Mr.  Justice  Park  added :  ''  There  is  just 
sufficient  on  the  record  to  warrant  a  judgment  for  the 
plaintiff.**  The  main  distinction  was  not  there  taken, 
as  to  the  party  who  is  entitled  to  the  legal  custody  of  the 
rate  books.  The  assistant  overseer  cannot  be  deemed  li- 
able to  the  penalties  imposed  by  the  statute  17  Geo,  2,  if 
he  has  only  a  bare  or  limited  right  of  possession,  and  the 
plaintiff  should  at  least  have  alleged  that  it  was  tAe  duif 
of  ike  drfemdani  to  allow  the  plaintiff  to  inspect  the  rate; 
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whereas,  he  has  only  stated  that  it  was  in  the  possession        1829. 
of  the  defendant:   for,  as  Mr.  Justice  LUlledale  said, 
**  The  duties  of  an  assistant  orerseer  are  certainly  unde-  v. 

fined,  nor  can  we  tell  correctly  what  they  are,  without 
seeing  the  warrant  by  which  he  is  appointed.  The  rate 
book  might  be  delivered  to  him  for  the  purpose  of  collect- 
ing the  rate  only,  but  then  the  plaintiff  must  have  been 
nonsuited."  On  the  whole,  therefore,  there  is  sufficient 
to  authorize  this  Court  to  say  that  the  count  in  question  is 
insufficient^  and  cannot  be  supported. 

Lord  Chief  Justice  Tiicbal  now  delivered  the  judg- 
nent  of  the  Court,  as  follows: — This  case  is  brought  be- 
fore us  by  a  writ  of  error  from  the  Court  of  King' 9  Bench. 
Two  objections  have  been  raised — Firti^  that  an  assistant 
overseer  is  not  within  the  provisions  of  the  statute  17  Oeo. 
2,  c.  S,  8.  S,  which  imposes  a  penalty  of  SOL  upon  over- 
seers not  permitting  inhabitairts  of  a  parish  to  inspect  the 
poor-rate,  when  properly  required  so  to  do; — and  second- 
ly, that  even  if,  in  point  of  law,  such  assistant  overseer  is 
subject  to  the  penalty,  enough  has  not  been  set  forth  on 
the  face  of  this  record  to  make  the  defendant  below  liable, 
as  the  declaration  does  not  allege  that  it  was  hi*  duiy  to 
produce  the  rate.  But  we  are  of  opinion  that  neither  of 
these  objections  can  prevail,  and  that  the  judgment  of 
the  Court  of  King's  Bench  ought  to  be  affirmed.  First ^ 
the  words  of  the  3rd  section  of  the  statute  17  Cteo.  8,  im- 
posing the  penalty  for  not  permitting  an  inhaUitant  to  in- 
spect the  rates,  are,  **  That,  if  any  ehurchwaiden  or  over- 
seer of  the  poor,  or  other  person  authorised  as  aforesaid 
(that  is,  authorized  to  take  care  of  the  poor  (a)  ),  shall  not 
permit  any  inhabitant  or  parishioner  to  inspect  the  poor- 
rates,  or  riiall  refuse  or  neglect  to  give  copies  thereof  as 
aforesaid  (that  is,  at  all  seasonable  times,  on  payment  of  one 
shilling  for  the  same  (i)  ),  such  churchwarden  or  overseer, 

(«)  See  seetion  I.  (»)  See  sectisn  2v 
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or  other  person  authorized  as  aforesaid,  for  every  snch  of- 
fence, shall  forfeit  and  pay  to  the  party  aggrieved  the  sum 
of80Lf  to  be  sued  for  and  recovered  by  action  of  debt, 
bill,  plaint,  or  information,  in  any  of  his  Majesty's  Courts 
of  record.     It  has  been  contended,  that  an  assistant  0Te^ 
seer  does  not  fall  within  this  section,  as  he  is  not  designated 
therein  as  a  person  authorized  to  take  care  of  the  poor,  or 
classed  with  the  other  officers  therein  named,  as  he  is  neither 
a  churchwarden  nor  overseer  of  the  poor.     But,  admitting 
that  he  is  not,  still  he  is  a  person  authorized  to  take  care 
of  the  poor;  for  he  must  have  been  nominated  and  elected 
by  the  inhabitants  of  the  parish  in  vestry  assembled,  and 
appointed  an  assistant  overseer  by  warrant  in  writing  un- 
der the  hands  and  seals  of  two  Justices  of  the  Peace,  as  re- 
quired by  the  statute  59  Oeo.  3»  c.  IS,  s.  7,  which  enacts, 
that  it  shall  be  lawful  for  the  inhabitants  of  any  parish  in 
vestry  assembled,  to  nominate  and  elect  any  discreet  pe^ 
son  or  persons  to  be  assistant  overseer  or  overseers  of  die 
poor  of  such  parish,  and  to  determine  and  specify  the  du- 
ties to  be  by  him  or  them  executed  and  performed,  and  to 
fix  such  yearly  salary  for  the  execution  of  the  said  office 
as  shall,  by  such  inhabitants  in  vestry,  be  thought  fit;  and 
it  shall  be  lawful  for  any  two  of  his  Majesty's  Justices  of  die 
Peace,  and  they  are  thereby  empowered,  by  warrant  under 
their  hands  and  seals,  to  appoint  any  person  or  persons  who 
shall  be  so  nominated  and  elected,  to  be  assistant  overseer 
or  overseers  of  the  poor,  for  such  purposes  and  with  such  sa- 
lary as  shall  have  been  fixed  by  the  inhabitants  in  vestry; 
and  every  person  to  be  so  appointed  assistant  overseer,  shall 
be  authorized  and  empowered  to  execute  all  such  of  the 
duties  of  the  office  of  overseer  of  the  poor  as  shall  in  the 
warrant  for  his  appointment  be  expressed,  in  like  manner, 
and  as  fully,  to  all  intents  and  purposes,  as  the  same  may 
be  executed  by  any  ordinary  overseer  of  the  poor.**    An 
assistant  overseer,  therefore,  although  he  may  not  be  ex- 
pressly authorized  to  take  care  of  the  poor,  yet  a  suffi- 
cient authority  is  given  him  to  execute  all  soch  of  the 
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duties  of  the  office  of  overseer  as  shall  be  expressed  in         1829. 
the  warrant  for  his  appointment.    The  second  section  of      ed^ards 
the  statute  17  Geo.  2,  enacts,  ''That  the  churchwardens  »• 

-  i.  1  V  .      .      »  Bennett. 

and  overseers  of  the  poor,  or  other  persons  authortxea  to 
take  care  of  the  poor ^  shall  permit  all  and  every  the  inha- 
bitants of  the  parish  to  inspect  the  rates  for  the  relief  of 
the  poor,  at  all  seasonable  times,  paying  one  shilling  for 
the  same.'*  It  appears  to  us,  that  an  assistant  overseer, 
duly  appointed,  falls  within  the  terms  and  meaning  of  that 
section,  as  being  a  person  authorized  to  take  care  of  the 
poor;  for,  it  would  be  giving  the  act  a  very  narrow  construc- 
tion, if  we  were  to  hold  that  it  extended  only  to  those  paro- 
chial officers  who  were  then  in  existence.  Although  that 
statute  cannot  be  intended  to  have  a  prospective  view  or 
operation,  because  assistant  overseers  were  not  then  known, 
still  the  Legislature  have  since  created  officers  who  fall 
within  the  description  of  those  persons  who  are  authorized 
to  take  care  of  the  poor.  The  59  Geo.  3,  is  a  remedial 
act,  and  passed  for  the  benefit  of  the  public  and  the  relief 
of  the  poor. 

But  it  has  been  said,  that,  admitting  that  an  assistant 
overseer  is  within  the  provisions  of  the  17  Geo.  2,  still, 
that  it  does  not  appear  upon  the  face  of  this  record  that 
it  was  his  dutt/,  as  such  assistant  overseer,  to  have  the 
custody  of  the  poor  rates,  so  as  to  make  him  liable  to 
the  penalty  for  not  producing  a  rate  to  an  inhabitant  of 
the  parish,  when  called  upon  so  to  do.  Although  this 
objection  might  have  prevailed  if  taken  on  demurrer, 
yet  the  finding  of  the  Jury  has  established  that  the  plain- 
tiff below  had  a  right  to  demand  the  rate;  and  it  must  be 
now  intended  that  the  defendant  was  a  person  who  was  en- 
titled to  have  the  custody  of  it,  and  that  he  had  been  duly 
appointed  assistant  overseer  by  the  warrant  of  the  magis- 
trates, in  compliance  with  the  terms  of  the  statute  59  Geo. 
3.  There  is  an  express  allegation  in  the  count  before  us, 
that  the  defendant  was  an  assistant  overseer,  and  that 
could  only  have  been  proved  at  the  trial  by  the  production 
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\&29.        of  the  warrant  by  which  he  was  appointed,  m  writing,  an* 
Bdwaedi       ^^^  ^^  hands  and  seals  of  the  Justices,  or,  if  the  warrant 
»-  could  not  be  procured,  by  giving  secondary  evidence  of  its 

contents.   The  Judge,  therefore,  having  the  warrant  of  the 
defendant's  appointment  before  him,  unless  it  appeared 
upon  the  face  of  it  that  he  was  a  person  authorized  to 
take  care  of  the  poor,  would  have  told  the  Jury  that  be 
did  not  fall  within  the  terms  of  the  statute  53  Geo.  S, 
by  which  he  was  authorized  to  execute  all  such  duties  as 
should  in  the  warrant  be  expressed,  as  fully  as  the  same 
might  be  executed  by  any  ordinary  overseer  of  the  poor. 
It  is  further  alleged,  that  the  plaintiff  requested  the  de- 
fendant, as  such  assistant  overseer,  to  permit  him  to  in- 
spect the  rate,  and  that,  although  the  defendant,  as  such 
overseer,  had  the  rate  in  his  possesion  or  custody,  yet, 
that  he  would  not  permit  the  plaintiff  to  inspect  it.    If 
the  defendant  had  not  a  general  authority  to  take  care  of 
the  poor  at  large,  yet  he  might  have  a  limited  authority,  a 
portion  of  which  was  for  him  to  have  the  care  and  custody 
of  the  rate-book,  and  a  penalty  is  sought  to  be  enforced 
for  a  breach  of  the  execution  of  his  duty,  as  such  over- 
seer, in  not  allowing  the  plaintiff,  an  inhabitant  of  the 
parish,  to  inspect  it.     We  are  therefore  of  opinion,  that, 
after  verdict,  sufficient  appears  upon  this  count  for  us  to 
assume  that  the  defendant  was  a  person  authorized  to  have 
the  care  of  the  poor,  within  the  meaning  of  the  statute  17 
Geo.  2,  or  that  it  was  his  duty,  as  assistant  overseer,  to 
have  the  care  and  custody  of  the  rate-books.     If  the  de- 
claration had  alleged  that  the  defendant  had  authority  to 
take  care  of  the  poor,  there  could  have  been  no  doubt; 
and  although  his  right,  as  assistant  overseer,  to  have  the 
care  and  custody  of  the  rate  is  ambiguously  expressed, 
still  the  Judge  must  have  seen  at  the  trial  whether  he  had 
the  legal  custody  of  it  or  not;  and,  after  verdict,  we  are 
not  to  intend  that  the  defendant,  as  assistant  overseer,  was 
not  entitled,  as  such  officer,  to  have  the  care  and  custody 
of  the  rate-books.    The  case  of  The  King  v.  Efferdi  is 
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altogether  distinguishable  from  the  present,  as  there  on*         1829. 
ly  three  classes  or  descriptions  of  persons  were  authoriz-      edwardi 
ed  to  seize  goods  under  a  warrant  from  the  officers  of  ^• 

,  Be^inbtt. 

the  customs,  and  the  seizure  was  made  by  a  person  not 
falling  within  either  of  these  descriptions:  there,  too,  the 
defendant  was  charged  with  the  commission  of  a  crime; 
whilst  here,  he  only  rendered  himself  liable  to  a  penalty 
to  be  enforced  by  civil  remedy.  We  are  therefore  unani- 
mously of  opinion,  that  the  judgment  of  the  Court  below 

must  be — 

Affirmed. 


Mr.  Campbell  then  moved,  that  the  judgment  in  Park" 
er  V.  Edwards^  on  which  a  writ  of  error  had  also  been 
brought,  might  be  affirmed.  There,  a  demand  to  inspect 
the  rate  had  been  made  by  another  parishioner,  upon  the 
defendant  on  his  own  premises,  not  far  from  his  house, 
and  he  refused  to  allow  the  inspection,  but  not  on  the 
ground  that  it  was  inconvenient  to  go  to  his  house  for  that 
purpose;  and,  in  an  action  against  him  for  the  refusal,  the 
Court  of  King's  Bench  held  that  this  was  a  reasonable 
demand. 

Judgment  affirmed  accordingly. 


REGULiE  GENERALES. 

Bail. 

J^ORD  Chief  Justice  Tindal,  in  the  course  of  the  Term,  Bail, 
said,  that  doubts  having  been  frequently  entertained  whe- 
ther or  not  leaseholders  could  be  admitted  to  justify  as  bail, 
the  Judges  of  the  respective  Courts  had  conferred  toge- 
ther, and  come  to  the  determination,  that,  in  future,  no 
bail  should  be  allowed  to  justify,  unless  he  be  a  housekeep- 
er or  a  freeholder. 
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Annuities. 

It  is  ordered,  that,  in  future,  where  a  rule  to  shew 
cause  is  obtamed  in  this  Court,  for  the  purpose  of  setting 
aside  an  annuity  or  annuities,  the  seTcral  objections  there- 
to intended  to  be  insisted  upon  by  the  counsel  at  the  time 
of  making  such  rule  absolute,  shall  be  stated  in  the  said 
rule  to  shew  cause.  j,  c.  Tindal. 

J.  A.  Park. 

J.  BURROUOU. 

S*  Gaselee. 


Awards. 


Awards. 

It  is  ordered,  that,  in  future,  where  a  rule  to  shew 

cause  is  obtained  in  this  Court,  to  set  aside  an  award,  the 

several  objections  thereto  intended  to  be  inaeted  upon  at 

the  time  of  making  such  rule  absolute,  shall  be  stated  in 

the  rule  to  shew  cause.  vr  n  rn 

N.  C.  Tindal. 

J.  A.  Park. 

J.  BURROUOH. 

S.  Gaselee. 
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TO  THE 


PRINCIPAL   MATTERS. 


ACCOUNT  STATED. 

1 .  '<  Received  of  A.  B.  150/.  which 
I  promise  to  pay  on  demand,  with  in- 
terest," is  a  promissory  note,  and  re- 
quires to  be  stamped  as  such.  Where, 
therefore,  an  instrument  in  these 
words,  on  being  produced  in  evi- 
dence, was  stamped  with  a  receipt 
stamp  :--iiEftf2rf,  that  an  acknowledg- 
ment by  the  defendant,  that  he  owed 
the  party  to  whom  it  was  given  the 
sum  mentioned  in  the  note,  was  held 
sufficient  to  en  tide  the  executors  of 
the  latter  to  recover  on  an  account 
stated,  although  the  consideration  for 
which  the  note  was  given  was  goods 
sold  and  delivered,  for  which  there 
was  no  count  in  the  declaration.  Ash* 
by  V.  Ashby,  186 

ACKNOWLEDGMENT. 

See  Fines  and  Recoveries,  3. 

ACTION  ON  THE  CASE. 

See  Corporation,  1. 

1.  Where  a  person  manufactures 
an  article  and  sells  it  for  a  particular 
purpose,  the  law  implies  a  warranty 
that  it  is  fit  and  proper  for  that  pur- 
pose. Therefore,  where  the  defend- 
ant supplied  copper  sheathing  for  the 
plaintiff's  vessel,  which  turned  out  to 
be  defective  in  a  short  time  after  it 
was  used,  and  the  Jury  found  that 
the  decay  was  occasioned  by  some 
intrinsic  defect  in  the  quality : — Heldf 


ACTION  ON  THE  CASE. 

that  the  plaintiff  was  entitled  to  re- 
cover damages  in  an  action  on  the 
case  in  the  nature  of  deceit,  although 
no  fraud  was  imputed  to  the  defend- 
ant; for  that,  as  he  manufactured  the 
copper,  and  knew  the  purpose  to 
which  it  was  to  be  applied,  and  said, 
"  he  would  supply  the  plaintiff  welly* 
it  amounted  to  a  warranty  that  it 
should  be  fit  for  that  purpose.  Jones 
V.  Briffht,  155 

2.  In  an  action  on  the  case  for 
maliciously  indicting  the  plaintiff  for 
perjury,  malice  and  a  want  of  proba- 
ble cause  in  the  defendant  must  con- 
cur; and  the  plaintiff  must  adduce 
some  evidence  to  shew  a  want  of  pro- 
bable cause,  before  he  can  call  upon 
the  defendant  to  prove  the  affirma- 
tive, and  shew  that  he  had  reason- 
able and  probable  cause.  Where, 
therefore,  the  defendant  indicted  the 
plaintiff  for  perjury,  but,  as  he  did 
not  appear  before  the  Ghrand  Jury, 
.the  bUl  was  ignored,  and  he  after- 
wards preferred  another  indictment, 
and  the  bill  was  found  on  his  testi- 
mony, and  on  which  he  caused  the 
phiintiff  to  be  apprehended,  and  op- 
posed his  bail,  and  suspended  all  pro- 
ceedings on  the  indictment  for  three 
years,  and  the  plaintiff  took  the  re- 
cord down  to  trial,  at  which  the  de- 
fendant was  present,  but  lefk  the 
Court  just  before  he  was  called  as  a 
witness  for  the  prosecution;  and  the 
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AFFIDAVIT. 


ARBITRATION. 


Jury,  after  deliberation,  acquitted  the 
plaintiff: — Held^  that  this  was  suffi- 
cient primd  facie  evidence  of  a  want 
of  probable  cause;  but  the  Judge 
having  thought  otherwise,  and  direct* 
ed  a  nonsuit — the  Court  set  it  aside, 
and  ordered  a  new  trial.  fFUlans  v. 
Taylor,  350 

3.  Qucere — ^Whether  the  assignee 
of  an  inaolvei^  can  maintain  an  action 
on  the  case  against  an  attorney  for 
negligence  in  preparing  a  lease  for 
the  insolvent,  whereby  his  estate  was 
lessened  in  value  and  damnified  ?  Z>e- 
laJieldY.  Freeman,  704 

ADMISSIONS. 

1.  In  an  action  of  trover  by  the 
assignees  of  a  bankrupt,  the  defend- 
ant's attorney  admitted  that  the  party 
had  been  dily  declared  bankrupt: — 
HeU  that  the  defendant  was  thereby 
precluded  from  objecting  to  any  of 
the  proceedings  under  the  commis- 
sion, unless  he  had  given  notice  to 
dispute  it.  Perring  v.  Tucker,     557 

ADULTERY. 
See  Husband  and  Wife. 

AFFIDAVIT. 

1 .  If  an  affidavit  be  sworn  by  two 
or  more  deponents,  their  names  must 
be  written  in  the  jurat,  Houlden  v. 
Fassam^  559 

AFFIDAVIT  TO    HOLD  TO 

BAIL. 

1.  An  affidavit  of  debt,  statii^ 
that  the  defendant  was  indebted  to 
the  plaintiiT  in  a  certain  sum  for 
goods  sold  and  delivered  to  the  de- 
fendant, and  at  his  request,  is  insuf- 
ficient, as  it  is  necessary  to  allege  that 
the  goods  were  sold  and  delivered  6y 
the  plainiiff  to  the  defendant.  Snell 
V.  ^-iiiderton,  269 


An  affidavit  of  debt  made  by 


tlie  plaintiff,  stated  that  the  defend- 
ant was  indebted  to  him  in  the  sum 
of  225L  upon  a  bill  of  exchange 
drawn  by  Af.  J.  D.  upon  and  ac- 
cepted by  the  defendant,  and  in- 
dorsed by  M.J.  D.  to  the  plaintiff, 
and  due  at  a  day  then  past: — Held, 
sufficient,  although  it  did  not  state 
that  the  bill  was  payable  to  M.  J,  Z)., 
or  his  order,  because,  if  the  plaintiff 
had  no  interest  in  the  bill,  perjury 
might  be  assigned  on  the  affidavit. 
Hughes  V.  Brett,  566 

AGREEMENT. 

See  Assumpsit. 

Liquidated  Damages. 

ALIMONY. 
See  Husband  and  Wife,  1. 

ALLOTMENT., 
See  Imclosukb-Act. 

ALTERATION. 

See  Bond. 

AMENDMENT. 

See  P&Apncs,  14. 

1.  Where  the  defendant  died  after 
the  execution  of  a  writ  oi fieri  facias^ 
the  Court  would  not  allow  it  to  be 
amended  by  inserting  the  testatum 
clause,  as  the  interest  of  the  personal 
representative  might  be  affected  by 
such  insertion.    Phillips  v.  Tanner, 

562 

ARBITRATION. 

1.  Where  all  matters  in  difference 
between  the  plaintiff  and  defendant 
were  referred  to  an  arbitrator,  and 
the  defendant  made  several  claims 
against  the  plaintiff,  which  might  be 
the  subject  of  a  cross  action,  and  the 
arbitrator  found  that  the  plaintiff  had 
no  cause  of  action  against  the  defend- 
ant : — Held,  that  the  award  was  suf- 
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6cient — all  matters  in  difference  be- 
tween the  parties  having  been  refer- 
ed.  Hayilar  v.  Ellis,  563 

H.  By  a  Judge*s  order,  all  matters 
in  difference  in  a  cause  were  referred 
to  an  arbitrator,  so  as  he  should  make 
his  award  in  writing  on  or  before  the 
first  day  of  Trinity  Term  then  next, 
or  on  or  before  such  further  or  ulte- 
rior day  as  he  should  appoint  and  sig- 
nify in  writing  under  his  hand,  to  be 
indorsed  on  the  order.  The  arbitra- 
tor enlarged  the  time  by  indorsement 
upon  the  order,  and,  before  the  ex- 
piration of  the  enlarged  time,  the 
plaintifi^s  attorney,  at  the  request  of 
the  arbitrator,  obtained  a  Judge's  or- 
der for  a  further  enlargement.  The 
defendant  attended  a  meeting  ap- 
pointed by  the  arbitrator  in  pursu- 
ance of  such  order;  but  the  plaintiff* 
sent  anjnccuse  for  his  non-attendance. 
The  arbitrator  afterwards  made  his 
award,  but  did  not  indorse  the  second 
enlargement  on  the  original  order: — 
Held,  that,  as  both  parties  had  in  ef- 
fect assented  to  the  enlargement,  the 
award  was  valid,  as  the  authority  of 
the  arbitrator  had  not  expired.  Leg^ 
gett  V.  Ftnlay,  629 

ASSISTANT  OVERSEER. 
See  Overseer,  S,  3. 

ASSUMPSIT. 

1.  The  defendants,  merchants  in 
London,  entered  into  an  agreement 
with  /.  S.  for  the  working  of  mines 
in  Peru,  for  which  he  was  to  receive 
a  certain  stipulated  salary,  and  also 
one-fifth  share  of  the  profits.  /.  «9. 
was  furnished  by  the  defendants  with 
a  letter  of  instructions,  a  letter  of  cre- 
dit enabling  him  to  draw  on  them  for 
10,000^,  and  a  power  of  attorney  au- 
thorizing him  to  enter  into,  transact, 
complete  and  execute  all  contracts 
or  agreements  which  he  might  deem 
expedient  for  the  purpose  of  obtain- 


ing a  grant  or  lease  of  any  mine,  or 
for  the  purchase  of  any  ore,  or  of  the 
right  to  open,  dig,  or  work  any  mine ; 
and  to  enter  into,  make,  and  execute 
any  deeds,  conveyances,  &c.,  that  he 
might  deem  necessary;  and,  general- 
ly, to  do  all  such  acts,  &c.,  as  the  de- 
fendants themselves  could  do  if  per- 
sonally present.  /•  S.,  havii^  al- 
ready raised  10,000L  on  the  letter  of 
credit,  obtained  a  further  sum  from 
the  plaintiffs  in  Peru,  which  he  ap- 
plied to  the  defendants'  use,  and  drew 
bills  on  them  for  the  amount.  The 
letter  of  credit  and  power  of  attorney 
were  not  shewn  to  the  plaintiffs  by 
/.  S.,  when  they  made  the  advances, 
nor  did  it  appear  that  they  required 
to  see  them ;  neither  were  the  plain- 
tiff informed  by  J.  S.  of  his  having 
already  obtained  money  on  the  letter 
of  credit  The  defendants  havinff 
refused  to  accept  the  bills: — Held, 
that  the  plainti£  were  entitled  to  re- 
cover the  amount  of  the  advances  so 
made  to  J,  S.  a»  mon^  had  and  re- 
ceived. IVMingion  v.  Herring,     SO 

2.  The  defendant,  by  an  agree- 
ment containing  words  of  present  de- 
mise, let  to  the  plainti£b  certain  lands 
and  premises,  which  the  party  in  pos- 
session refused  to  quit.  In  assump" 
sit  against  the  defendant  for  a  breach 
of  the  agreement,  in  not  delivering 
possession  to  the  plainti£b :— -^e^ 
that  the  defendant  was  bound  to  give 
possession,  as  a  contract  to  do  so 
must  be  implied ;  and  that  the  plain- 
tiffs were  not  obliged  to  bring  ejects 
ment  against  the  wrongful  occupier. 
Coe  V.  Clay,  57 

3.  The  plaintiffs,  ship  owners,  con- 
tracted by  charter-party  with  A,,  to 
take  on  board  a  cargo  of  wheat  at 
Dantzic,  where  A.  resided,  and  con- 
vey it  to  London,  at  4s.  6d.  per  quar- 
ter. A.,  not  having  a  cargo  ready, 
entered  into  a  sub-charter-party  with 
B.  to  take  corn  at  6s,  per  quarter. 
B.  consigned  the  cargo  to  the  defend- 
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AUCTION. 


ante  under  bills  of  ladins,  by  which 
the  com  was  made  deliverable  to 
them,  or  thar  assigns,  on  paying 
freight  at  61.  per  quarter.  No  refer- 
ence was  made  to  the  8ub-^:harter- 
party  in  the  bills  of  lading.  B.  gave 
the  defendants  notice  not  to  pay  the 
lull  fiiei^t  to  the  plaintifis,  stating 
that  they  were  only  entitled  to  freight 
Mt  4s.  Sd.  per  quarter : — HeU  that 
the  plaintmi  could  only  recover 
freight  at  that  rate,  although  the  de- 
fendants, in  ignorance  of  the  sub- 
diarter-party  or  claim  of  B.,  had  at 
first  promised  to  pay  the  full  freight 
of  61.  according  to  the  bills  of  lading. 
MiickmwH  V.  BegbiCf  442 

4.  A  dedaration  in  astumpsU  stat- 
ed, that,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defend- 
ant, would  defend  any  action  that 
miffht  be  brought  by  J.  S.  against  the 
plamtiff,  on  account  of  certain  money 
which  the  (daintiff  had  delivered  to  the 
defendant,  he  the  defendant  pro* 
mised  to  save  the  plaintiff  harmless 
from  the  consequences  of  such  action ; 
that  /.  S,  afterwards  brought  an  ac- 
tion, and  obtained  judgment  against 
the  plaintiff;  and  that  a  writ  of  ca,  sa, 
was  afterwards  sued  out  on  the  judg- 
ment, under  which  the  plaintiff  was 
arrested  and  imprisoned,  and  was  ob- 
liged to  pay  the  sum  recovered  by  /. 
jS^.,  in  order  to  procure  his,  the  plain- 
tiff's, discharge.  The  defendant  took 
out  a  summons  to  stay  proceedings 
on  payment  of  the  debt  for  which  the 
action  was  brought  (the  sura  recover- 
ed), and  costs.  At  the  trial,  the  plain- 
tiff gave  no  evidence  of  the  writ  of 
ca.  sa.^  but  proved  the  judgment, 
and  that  he  had  been  taken  in  execu- 
tion and  imprisoned  until  he  paid  the 
sum  recovered  by  J.  jS'.  The  Jury 
found  a  verdict  for  the  plaintiff  for 
the  amount  of  that  sum,  and  also  a 
further  sum  by  way  of  damages  for 
tlie  imprisonment: — HeU  that  the 
plaintiff  was  only  entitled  to  recover 


the  former  sum,  other  under  the  spe- 
cial count  or  on  a  count  for  money 
paid  to  the  defendant's  use;  and  the 
Court  ordered  the  verdict  to  be  re- 
duced accordingly.  Qikrr  e,  whether 
the  fiicts  as  set  out  in  the  special  count 
amounted  to  mamtenance?  WiUiam" 
son  V.  Henley t  751 

ATTESTING  WITNESS. 
See  Will,  2. 

ATTORNEY. 

1.  A  notice  of  application  to  be 
admitted  one  of  the  attomies  of  this 
Court,  having  been  by  mistake  left 
at  the  Chambers  of  one  of  the  Judges 
of  the  Court  of  King's  Benck^  msVesA 
of  the  Lord  Chief  Justice's,  the  Court 
allowed  the  applicant  to  be  admitted, 
on  an  affidavit  declaring  the  fact. 
Ex  parte  Lambert,  269 

2.  In  an  action  for  malidoosly  ar- 
resting the  platnti£^  and  taking  him 
in  execution  at  the  defendant's  suit, 
it  seems  that  the  latter  is  liable,  al- 
though the  plaintiff  was  taken  in  ex- 
ecution at  the  instance  of  the  defend- 
ant's attorney,  and  without  the  know- 
ledge or  assent  of  the  defendant 
Jones  V.  NichoUSf  12 

3.  Qucere — Whether  the  assignee 
of  an  insolvent  can  maintain  an  action 
on  the  case  against  an  attorney  for 
negligence  in  preparing  a  lease  for 
the  insolvent,  whereby  his  estate  was 
lessened  in  value  and  damnified?  i)e- 
lajield  v.  Freeman,  704 

AUCTION. 

1.  The  defendant,  an  auctioneer, 
ofiered  two  policies  of  assurance  for 
sale  by  auction,  and  it  was  stated  in 
the  particulars,  that  the  policies  would 
be  sold  by  order  of  the  executors  of 
a  mortgagee,  and  under  a  power  of 
sale.  The  plaintiff  purchased  one  of 
the  policies,  and  deposited  part  of  the 
purchase-money  with  the  defisndant 
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at  the  time  of  the  sale : — Heldf  that 
the  vendors  were  bound  to  produce 
a  clear  and  indisputable  title: — and 
the  roortgaffor  having  assigned  the 
policy  by  deed  to  the  mortgagee; 
and  a  subsequent  deed  between  the 
same  parties,  on  a  further  advance  by 
the  mortgagee,  contained  a  power  of 
sale  if  the  principal  sum  were  not 
paid  on  a  given  day ;  and,  on  a  fur- 
ther advance  by  the  mortgagee,  a 
third  deed  was  entered  into,  by  which 
the  interest  remaining  unpaid  was  to 
be  converted  into  principal,  but  the 
power  of  sale  was  omitted;  and  the 
vendors  declined  to  procure  the  con-> 
currence  of  the  mortgagor  to  the  as- 
signment of  the  policy  to  the  pkintiff: 
— Held^  that  he  was  entitled  to  reco- 
ver back  his  deposit,  but  without  in- 
terest. Curling  v.  Shultleworth^  368 

AVOWRY. 

See  Rbplevik. 

AWARD. 

See  Arbitration. 

BAIL. 

1.  Where  the  defendant  became 
bankrupt  afVer  action  brought,  the 
Court  enlarged  the  time  for  him  to 
surrender  in  discharge  of  his  bail,  until 
a  fortnight  after  he  had  finished  his  last 
examination.  Stead  v.  Yates^       272 

2.  Where,  after  added  bail  had 
justified,  the  rule  for  allowance  was 
set  aside,  on  the  ground  of  perjury 
in  one  of  the  bail,  who  was  rejected ; 
the  bail  below  are  competent  to  ren- 
der their  principal  at  any  time  before 
the  rule  for  setting  aside  the  allow- 
ance is  made  absolute,  if  their  names 
remain  on  the  recognixance  as  such 
bail.  Rex  v.  The  Sheriffs  of  MiddU- 
seXf  594 

BAIL  IN  ERROR. 
1.  The  names  of  the  plaintiff  and 


defendant  in  the  original  action  must 
be  continued  in  the  case  of  bail  in  er« 
ror,  until  the  transcript  of  the  record 
is  carried  over  to  the  Court  of  error. 
SmUh's  BaU,  242 

2,  A  burgess  of  a  corporation  may 
justify  as  bail  in  error,  in  an  action 
brought  against  the  corporation,  if  he 
be  not  a  capital  burgess,  or  a  party 
on  the  record.  Henley  v.  Lyme  Re^ 
gis,  460 

BANKRUPT. 

1.  The  8Snd  section  of  the  statute 
6  Geo.  4,  c.  16,  is  retrospective,  and 
applies  to  payments  made  before  and 
at  the  time  of  the  passing  of  the  act. 
Therefore,  where,  before  the  passing 
of  the  act,  the  bankrupt  paid  the  de« 
fendants,  who  were  aware  of  his  in- 
solvency, a  sum  of  money  after  he 
had  committed  an  act  of  bankruptcy, 
but  of  which  they  had  no  notice  :— 
Held^  that  such  payment  was  protect- 
ed, and  that  the  assignees  were  not 
entitled  to  recover  in  an  action  for 
money  had  and  received*  after  the 
statute  6  Geo,  4  came  into  opera- 
tion, although  the  commission  was 
sued  out  before  the  act  was  passed. 
Terrinfftony.  HargreapeSf  137 

2.  Where  the  defendant  became 
bankrupt  after  action  brought,  the 
Court  enlarged  the  time  for  him  to 
surrender  in  discharge  of  his  baU, 
until  a  fortnight  after  he  had  finished 
his  last  examination.  Stead  v.  Yaies, 

27% 

3.  In  an  action  of  trover  by  the 
assignees  of  a  bankrupt,  the  defend- 
ant's attorney  admitted  that  the  par- 
ty had  been  duly  declared  bankrupt: 
^■^Heldy  that  the  defendant  was  there- 
by precluded  from  objecting  to  any 
of  the  proceedings  under  the  commis- 
sion, unless  he  had  given  notice  to 
dispute  it.  Perring  v.  Tvckerf     557 

4.  The  defendant  joined  in  a  lease 
as  surety  for  the  performance  of  cove- 
nants by  the  lessee.  The  latter  having 
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become  bankrupt: — HeU  that  the 
surety  waa  liable  in  respect  of  breaches 
of  covenant  accruing  after  the  date  of 
the  commissioii,  and  before  the  deli- 
very up  of  the  lease  by  the  bankrupt 
to  the  lessor,  under  the  provisions  of 
the  statute  6  Geo.  4,  c.  16,  s.  75. 
Tucks.  Fyiom,  715 

5.  The  indorsee  of  a  bill  of  ex- 
change sued  two  defendants  (partners) 
on  an  acceptance  by  one  in  the  name 
of  the  firm.  Previously  to  die  action, 
the  partner  who  accepted  the  bill  be- 
came bankrupt,  and  pleaded  his  cer- 
tificate in  bar,  on  which  the  plaintiff 
entered  a  nMe  prosequi  as  to  him, 
and  proceeded  to  trial  against  the 
other: — HeUy  that  the  bankrupt, 
having  released  his  interest  in  the 
sinplus  of  his  effects,  was  a  compe- 
tent witness  for  the  defendant,  to 
prove  the  carcumstances  under  which 
he  (the  witness)  accepted  the  bill. 
4/Uilo  V.  Fourdrimer,  74S 


BARGE. 

See  Distress,  2. 

BARON  AND  FEME. 

See  Husband  and  Wife. 

BILLS  OF  EXCHANGE. 

1.  The  plaintiff  discounted  bills  of 
exchange  for  /•  S.,  and  gave  him  the 
amount,  partly  in  money  and  partly 
in  gold  (to  be  used  in  the  manufac- 
ture of  jewellery).  /.  S,  did  not  in- 
dorse some  of  the  bills: — Held,  that 
as  to  those  which  were  not  indorsed 
by  /.  iSL,  he  took  them  at  his  own 
risk.  Evtms  v.  fFhyle^  130 

2.  A  bill  of  exchange  drawn  abroad, 
on  a  house  in  London^  payable  to  or- 
der, was  indorsed  generally  by  the 
payee  to  A.^  who  indorsed  it  as  fol- 
lows : — "  Pay  to  i5.,  or  his  order,  for 
my  use.**  B.  applied  to  his  bankers 
to  discount  the  bill,  which  they  did, 
and  applied  the  proceeds  to  the  use 


of  B.f  without  making  any  inquiry  or 
looking  at  the  indorsement: — Jfeld^ 
that  the  indorsement  was  restrictive; 
that  B.  was  a  trustee  for  A.;  that 
the  property  in  the  bill  remained  in 
the  latter;  and  that  he  was  entided 
to  recover  the  amount  from  the  bank- 
ers, in  an  action  for  money  had  and 
received.  Lloyd  v.  Sigourmey,     229 

3.  In  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  ex- 
change, it  is  no  defence  that  tlie  bill 
was  drawn  and  accepted  upon  an  il- 
legal stock-jobbing  transaction,  if  the 
indorser  received  the  bill  from  a  third 
person,  for  a  valuable  consideratioo, 
and  without  notice  of  the  circumstan- 
ces under  which  it  was  given.  Day  v. 
Stewart,  334 

4.  The  defendant  having  accepted 
a  bill  of  exchange  drawn  on  him  by 
one  of  two  partners  in  his  own  name, 
for  a  debt  due  to  both: — Held^  that 
the  defendant  was  liable  in  an  action 
at  the  suit  of  an  indorsee,  as  the  de- 
fendant could  not  be  sued  for  the 
debt  due  from  him  to  the  partners, 
until  the  bill  of  exchange  was  due 
and  dishonoured.  Tomlin  v.  Law^ 
renccy  555 

5.  The  indorsee  of  a  bill  of  ex- 
change sued  two  defendants  (partners) 
on  an  acceptance  by  one  in  the  name  of 
the  firm.  Previously  to  the  action,  the 
partner  who  accepted  the  bill  became 
bankrupt,  and  pleaded  bis  certificate 
in  bar,  on  which  the  plaintiff  entered 
a  nolle  prosequi  as  to  him,  and  pro- 
ceeded to  trial  against  the  other: — 
Held,  that  the  bankrupt  having  re- 
leased his  interest  in  the  surplus  of 
his  efifects,  was  a  competent  witness 
for  the  defendant,  to  prove  the  cir- 
cumstances under  which  he  (the  wit- 
ness) accepted  the  bill.  Aflalo  v. 
Fourdrinier,  743 

BOND. 

1.  In  debt  on  a  joint  and  several 
bond,  the  obligees  declared  against 


COGNOVIT. 


COMPOSmON-DBED.  769 


one  of  three  obligors,  and  set  out  the 
condition  in  the  declaration  to  be  for 
payment  by  the  defendant,  C,  and/)., 
any  or  either  of  them — Plea,  non  est 
factum.  On  the  production  of  the 
bond,  it  was  conditioned  for  payment 
by  the  defendant,  C,  and  E.;  and  it 
appeared  that,  after  its  execution  by 
the  defendant,  the  name  of  E.  was 
substituted  for  that  of/).,  at  the  re- 
quest of  the  party  to  whom  the  mo- 
ney for  which  die  bond  was  given 
was  advanced,  and  with  the  assent  of 
the  plaintiffs  (the  obligees),  but  with- 
out the  knowledge  or  assent  of  the 
defendant: — Held,  that  this  was  a  fa- 
tal variance,  and  avoided  the  bond  as 
against  the  defendant,  although  he 
afterwards  assented  to  the  alteration, 
and  paid  some  instalments  due  on  the 
bond.  Adams  v.  Bateson,  339 

BOTTOMRY-BOND. 

See  Ship  and  Shippimo. 

CHARTER-PARTY. 

See  Assumpsit,  3. 
Evidence^  3. 

CHESTER. 
See  Practice,  11. 

COGNOVIT. 

1.  In  an  action  on  the  case  to  re- 
cover damages  for  breaking  up  a  high- 
way, the  defendant  gave  the  plaintiff* 
a  cognovit  to  confess  a  judgment  for 
200/.,  with  a  defeasance,  that  no  ex- 
ecution should  issue,  if  the  defendant, 
within  a  limited  period,  should  rein- 
state the  road  according  to  certain 
stipulations  contained  in  a  plan,  and 
to  the  satisfaction  of  a  surveyor. 
The  road  not  being  completely  rein- 
stated within  the  time  prescribed,  the 
plaintiff*  sued  out  execution,  and  levi- 
ed the  200/.  and  costs: — Held^  that 
the  sum  of  200/.  was  in  the  nature  of 


a  penalty,  and  not  of  liquidated  dam- 
ages; and  the  Conrt  referred  it  to 
the  Prothonotary  to  ascertain  what 
danuiges  the  plaintiff*  had  actually 
sustained,  and  what  sum  he  was  en- 
titled to  recover  from  the  defendant 
by  his  neglecting  to  reinstate  the 
road.  Charrington  v.  Laing^       587 

COMPOSITION-DEED. 

1.  The  plaintiff*  having  refused  to 
sign  an  agreement  to  accept  from  his 
debtor  a  composition  of  ten  shillings 
in  the  pound,  the  brother  of  the  lat- 
ter off*ered  to  supply  the  plaintiff*  with 
goods  to  the  amount  of  one  half  of 
his  demand,  on  which  he  signed  the 
agreement.  The  corapotition  was 
secured  by  a  promissory  note^  and 
the  goods  having  been  supplied:— ' 
Heldj  that,  as  the  stipulatioa  with  re- 
spect to  the  goods  had  been  kept  se- 
cret from  the  other  creditors,  it  was 
a  fraud  upon  them;  and  that  the 
plaintiff*  could  not  recover  on  the 
note,  although  he  was  the  laat  credi- 
tor who  signed  the  agreement  for  the 
composition,  and  although  the  bro- 
ther of  the  debtor  off*ered  to .  siq>ply 
the  goods  at  his  own  instanoe,  with- 
out being  requested  to  do  80|  either 
by  the  plaintiff*  or  by  the  insolvent. 
Kmghi  v.  HwUt  18 

2.  The  plaintiffii,  together  with  se- 
veral creditors  of  the  (kfendant,  exe- 
cuted a  composition-deed,  by  which 
they  consented  to  take  ten  ahillinga 
in  the  pound,  in  full  for  their  respect- 
ive debts.  The  amount  of  the  sums 
due  to  the  several  creditors  was  in- 
serted opposite  to  their  respective 
names,  in  a  schedule  at  the  foot  of 
the  deed.  The  deed  contained  a  ge- 
neral release  of  the  defendant  by  all 
the  creditors  who  had  signed.  The 
plaintiffs  were  the  holders  of  two  bills 
of  exchange,  drawn  by  the  defendant, 
and  overdue  when  they  signed  the 
deed»  and  they,  at  the  request  of  the 
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become  bankrupt: — HeU  that  the 
surety  waa  liable  in  respect  of  breaches 
of  covenant  accruing  after  the  date  of 
the  commissioii,  and  before  the  deli- 
very up  of  the  lease  by  the  bankrupt 
to  the  lessor,  under  the  provisions  of 
the  statute  6  Geo.  4,  c.  16,  s.  75. 
Tvck  V.  Fyjum,  716 

5.  The  indorsee  of  a  bill  of  ex- 
change sued  two  defendants  (partners) 
oh  an  acceptance  by  one  in  the  name 
of  the  firm.  Previously  to  die  action, 
the  partner  who  accepted  the  bill  be- 
came bankrupt,  and  pleaded  his  cer- 
tificate in  bar,  on  which  tlie  plaintiff 
entered  a  noUe  prosequi  as  to  him, 
and  proceeded  to  trial  against  the 
other: — HeUj  that  the  bankrupt, 
having  released  bis  interest  in  the 
surplus  of  his  effects,  was  a  compe- 
tent witness  for  the  defendant,  to 
prove  the  circumstances  under  which 
he  (the  witness)  accepted  the  bill. 
/fjlalo  ▼.  Fourdfimerf  74S 


BARGE. 

See  Distress,  2. 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BILLS  OF  EXCHANGE. 

1 . '  The  plaintiff  discounted  bills  of 
exchange  for  /«  S.,  and  gave  him  the 
amount,  partly  in  money  and  partly 
in  gold  (to  be  used  in  the  manufac* 
ture  of  jewellery).  /.  S.  did  not  in- 
dorse some  of  the  bills: — Held,  that 
as  to  those  which  were  not  indorsed 
by  /.  iS*.,  he  took  them  at  his  own 
risk.  Evans  v.  fFhyle,  130 

2.  A  bill  of  exchange  drawn  abroad, 
on  a  house  in  London,  payable  to  or- 
der, was  indorsed  generally  by  the 
payee  to  ^.,  who  indorsed  it  as  fol- 
lows : — "  Pay  to  B.,  or  his  order,  for 
m^  use,**  B.  applied  to  his  bankers 
to  discount  the  bill,  which  they  did, 
and  applied  the  proceeds  to  the  use 


of  B.,  without  making  any  inquiry  or 
looking  at  the  indorsement: — Held, 
that  the  indorsement  was  restrictive; 
that  B.  was  a  trustee  for  A.;  that 
the  property  in  the  bill  remained  in 
the  latter;  and  that  he  was  entided 
to  recover  the  amount  from  the  bank- 
ers, in  an  action  for  money  had  and 
received.  Lloyd  v.  Sigoumey,     229 

3.  In  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  ex- 
change, it  is  no  defence  that  tlie  bill 
was  drawn  and  accepted  upon  an  il- 
legal stock-jobbing  transaction,  if  the 
indorser  received  the  bill  from  a  third 
person,  for  a  valuable  consideration, 
and  without  notice  of  the  circumstan- 
ces under  which  it  was  given.  Day  v. 
Stewart,  334 

4.  The  defendant  having  accepted 
a  bill  of  exchange  drawn  on  him  by 
one  of  two  partners  in  his  own  name, 
for  a  debt  due  to  both : — Held,  that 
the  defendant  was  liable  in  an  action 
at  the  suit  of  an  indorsee,  as  the  de- 
fendant could  not  be  sued  for  the 
debt  due  from  him  to  the  partners, 
until  the  bill  of  exchange  was  due 
and  dishonoured.  Tomlin  v.  Law- 
rence, 555 

5.  The  indorsee  of  a  bill  of  ex- 
change sued  two  defendants  (partners) 
on  an  acceptance  by  one  in  the  name  of 
the  firm.  Previously  to  the  action,  the 
partner  who  accepted  the  bill  became 
bankrupt,  and  pleaded  his  certificate 
in  bar,  on  which  the  plaintiff  entered 
a  nolle  prosequi  as  to  him,  and  pro- 
ceeded to  trial  against  the  other: — 
Held,  that  the  bankrupt  having  re- 
leased his  interest  in  the  surplus  of 
his  effects,  was  a  competent  witness 
for  the  defendant,  to  prove  the  cir- 
cumstances under  whidi  he  (the  wit- 
ness) accepted  the  bill.  A/UUo  v. 
Fourdrinier,  743 

BOND. 

1 .  In  debt  on  a  joint  and  several 
bond,  the  obligees  declared  against 


COSTS. 


DEPOSITIONS. 


771 


ndnable  lands,  supposing  the  plaintiff  : 
to  be  a  wilful  trespasser,  caused  him 
to  be  apprehended  and  taken  before 
a  magistrate,  who  dismissed  the  com- 
plaint* The  plaintiff  then  brought 
trespass  against  the  defendant,  and 
obtained  a  verdict,  which  the  Court 
set  aside,  and  directed  a  nonsuit  to 
be  entered,  on  the  ground  that,  as  the 
defendant  was  acting  under  colour  of 
the  statute  7  &  8  Geo.  4,  c.  SO,  he 
was  entitled  to  notice  of  action  under 
the  41  St  section: — Held  also,  that  he 
was  entitled  to  his  full  costs  as  be- 
tween attorney  and  client,  by  virtue 
of  that  clause.   Wright  v.  Wale$^    96 

2.  A  rule  for  judgment  as  in  case 
of  a  nonsuit  for  not  proceeding  to 
trial  at  the  Sittings,  pursuant  to  no- 
tice, was  discharged  upon  the  plain- 
tiff's giving  a  peremptory  undertak- 
ing to  try  at  the  next  Sittings.  The 
rtue  was  silent  as  to  costs.  After- 
vrards,  another  rule  was  drawn  up  by 
consent  of  the  parties,  by  which  it  was 
ordered  that  the  plaintiff  should  pay 
the  defendant  his  costs  for  no^  pro- 
ceeding to  trial  at  the  former  Sittings, 
unless  the  plaintiff  should  shew  suf- 
ficient cause  to  the  contrary  to  the 
Prothonotary  at  the  time  of  taxation. 
The  Prothonotary  having  refused  to 
allow  the  defendant  such  costs — the 
Court  refused  to  direct  him  to  review 
his   taxation.     Partington  v.  Wyatt^ 

316 

d.  The  plaintiffi  arrested  the  de- 
fendant for  d27(.,  the  alleged  balance 
of  an  account.  The  defendant  had 
previously  tendered  %50l.  which  the 
plaintiffs  refused  to  accept.  The  cause 
and  all  matters  in  difference  were  re- 
ferred to  an  arbitrator,  who  found 
that  250(.  only  was  due  to  the  plain- 
ti£& : — Held^  that  the  defendant  was 
not  entitled  to  costs  under  the  statute 
43  Geo,  3,  c.  46,  s.  3,  as  he  did  not 
shew  that  the  arrest  was  malicious,  or 
that  he  was  held  to  bail  without  rea- 


sonable or  probable  cause.  Sherwood 
V.  Taylor,  641 

COVENANT. 

1.  In  an  indenture  of  leasCy  tbt 
lessee  covenanted  with  the  lesaor,  hia 
heirs  and  assigns,  to  ind^niiy  the 
overseers  for  the  time  being  of  the 
parish  in  which  the  premiaea  demiied 
were  situate,  from  all  eoata  smd 
charges  by  reason  of  the  l^saee's  tak- 
ing an  apprentice  or  servant  .who 
should  thereby  gain  a  aettlement 
within,  or  become  chargeable  to  the 
parish: — Held,  to  be  a  valid  cofve* 
nant,  although  it  was  objected  that  it 
was  unreasonable,  in  restraint  of 
trade,  and  contranr  to  the  policy  of 
the  poor  laws: — Held  alao»  that  Iha 
action  was  well  brought  by  the  exe- 
cutors of  the  lessor,  as  the  covenant 
was  an  express  covenant  with  him 
personally,  and  did  not  nm  with  the 
land.  WaUh  V.  FiuseU,  457 

CROSS-REMAINDERS. 
See  Diviti. 

DAMAGE  FEASANT. 
See  Distress,  1. 

DECEIT. 
See  Action  ok  the  Case,  1. 

DECLARATIONS. 
See  EviDBMCB,  1.  .  • 

DEMURRER. 

See  Pleading. 

DEPOSITIONS. 

1.  A  Justice  of  the  Peace  should 
not  allow  depositions  to  be  framed  in 
the  words  of  a  clause  in  a  statute  un- 
der which  the  party  is  committed* 
MUli  V.  ColUtt,  %%% 


VOL.  Ul. 


BEE 
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defendant,  only  inserted  the  amount 
of  one  of  them  in  the  schedule,  as  he 
said  the  plaintiffs  might  recover  the 
amount  of  the  other  from  the  accept- 
or ;  but  the  latter  having  refused  pay- 
ment, the  plaintiffs  sued  the  defend- 
ant as  drawer: — Held^  that  they  were 
not  entitled  to  recover,  as  the  con- 
cealment of  a  part  of  their  debt  was 
a  fraud  on  the  rest  of  the  creditors ; 
and  that  the  general  words  of  the  re- 
lease were  not  restrained  by  a  pre- 
vious recital  in  the  deed,  that  the  de- 
fendant was  indebted  to  his  creditors 
in  the  several  sums  set  opposite  to 
their  names  in  the  schedule.  BrUten 
V.  Hughes,  77 

S.  The  defendants  entered  into 
an  agreement  with  their  creditors, 
that  trustees  should  be  appointed  for 
the  purpose  of  settling  the  defend- 
ants' affiurs,  by  the  collection,  sale, 
and  division  of  their  estate  and  ef- 
fects equally  among  the  creditors, 
who  agreed  that  the  trustees  should 
take  a  conveyance  and  assigrnment 
of  the  estate  and  effects,  and  ma- 
nage the  defendants'  affairs  until 
each  creditor  should  have  received 
full  payment  of  his  debt;  the  surplus 
to  be  paid  over  to  the  defendants, 
who  agreed  to  make  a  conveyance 
and  assignment  of  all  their  estates  to 
the  trustees,  whenever  thereunto  re- 
quired ;  and  that  all  usual  and  neces- 
sary clauses  should  be  inserted  in  the 
deed  of  conveyance.  The  trustees 
took  possession  of  the  defendants'  ef- 
fects, and  paid  their  creditors  ten 
shillings  in  the  pound.  A  deed  of 
conveyance  was  prepared,  which  the 
trustees  called  on  the  defendants  to 
execute,  but  which  they  refused  to 
do,  as  it  did  not  contain  a  clause  of 
general  release.  At  the  time  the 
deed  was  tendered,  one  of  the  de- 
fendants only  was  present,  and  the 
meeting  at  which  it  was  produced 
was  adjourned,  for  the  purpose  of 
procuring  the  assent  of  the  other  de- 


fendant. The  plaintiflfs  (creditors^ 
although  they  had  signed  the  deed 
and  received  ten  shillings  in  the 
pound,  sued  the  defendants  for  the 
residue  of  their  original  debt : — Held, 
that  the  action  was  premature,  as  the 
parties,  by  entering  into  the  agree- 
ment, contemplated  a  suspension  of 
the  right  of  the  creditors  to  sue: 
and  it  seems  that  a  clause  of  a  gene- 
ral release  from  tlie  creditors  in  such 
a  deed  is  a  usual  and  reasonable 
clause.   Tailochv.  Smith,  676 

CONFIRMATION. 
See  Lease,  1. 

CONTEMPT. 

See  Practice,  8. 

CORPORATION. 

1.  Charles  the  first,  by  letters  pa- 
tent, granted  to  the  mayor  and  bur- 
gesses of  Lyme,  and  their  successors, 
the  borough,  pier,  and  quay  of  Lyme, 
with  all  the  liberties  and  immunities 
to  the  same  belonging ;  and  directed 
that  the  mayor  and  burgesses,  and 
their  successors,  should  at  their  own 
costs  repair  the  pier  and  quay,  and 
aU  banks,  &c.,  within  the  borough : 
— Held,  that  an  individual  who  had 
sustained  an  injury  from  the  banks 
being  out  of  repair,  might  maintain 
an  action  on  the  case  against  the  cor- 
poration, for  the  recovery  of  damages 
in  consequence  of  such  non-repair. 
Henley  v.  Lyme  Regis,  278 

2.  A  burgess  of  a  corporation  may 
justify  as  bail  in  error,  in  an  action 
brought  against  the  corporation,  if  he 
be  not  a  capital  burgess,  or  a  party 
on  the  record.  Henley  v.  Lyme  Regis, 

450 

COSTS. 

1.  The  defendant,  tL /en'reeve,  or 
person  having  the  care  of  certain  com- 


COSTS. 
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ndnable  lands,  supposing  the  plaintiff : 
to  be  a  wilful  trespasser,  caused  him 
to  be  apprehended  and  taken  before 
a  magistrate,  who  dismissed  the  com- 
plaint. The  plaintiff  then  brought 
trespass  against  the  defendant,  and 
obtained  a  verdict,  which  the  Court 
set  aside,  and  directed  a  nonsuit  to 
be  entered,  on  the  ground  that,  as  the 
defendant  was  acting  under  colour  of 
the  statute  7  &  8  Geo.  4,  c.  SO,  he 
was  entitled  to  notice  of  action  under 
the  4 Ist  section: — Held  also,  that  he 
was  entitled  to  his  full  costs  as  be- 
tween attorney  and  client,  by  virtue 
of  that  clause.   Wright  v.  JVale$,    96 

2.  A  rule  for  judgment  as  in  case 
of  a  nonsuit  for  not  proceeding  to 
trial  at  the  Sittings,  pursuant  to  no- 
tice, was  discharged  upon  the  plain- 
tiff's giving  a  peremptory  undertak- 
ing to  try  at  the  next  Sittings.  The 
rtue  was  silent  as  to  costs.  After- 
vrards,  another  rule  was  drawn  up  by 
consent  of  the  parties,  by  which  it  was 
ordered  that  the  plaintiff  should  pay 
the  defendant  his  costs  for  no^  pro- 
ceeding to  trial  at  the  former  Sittings, 
unless  the  pUiintiff  should  shew  suf- 
ficient cause  to  the  contrary  to  the 
Prothonotary  at  the  timi;  of  taxation. 
The  Prothonotary  having  refused  to 
allow  the  defendant  such  costs — the 
Court  refused  to  direct  him  to  review 
his   taxation.     Partington  v.  Wyatt^ 

316 

S.  The  plaintiffi  arrested  the  de- 
fendant for  $27 Lj  the  alleged  balance 
of  an  account.  The  defendant  had 
previously  tendered  250L  which  the 
plaintiffs  refused  to  accept.  The  cause 
and  all  matters  in  difference  were  re- 
ferred to  an  arbitrator,  who  found 
that  250L  only  was  due  to  the  plain- 
tiffi : — Held,  that  the  defendant  was 
not  entitled  to  costs  under  the  statute 
43  Oeo.  3,  c.  46,  s.  3,  as  he  did  not 
shew  that  the  arrest  was  malicious,  or 
that  he  was  held  to  bail  without  rea- 


sonable or  probable  cause.  Sherwood 
V.  Taylor,  641 

COVENANT. 

1.  Id  an  indenture  of  lease,  tbt 
lessee  covenanted  with  the  lessor,  hia 
heirs  and  assigns,  to  indemnify  the 
overseers  for  the  time  beiiig  of  the 
parish  in  which  the  premiaaa  demiied 
were  situate,  from  all  eoata  mod 
charges  by  reason  of  the  Ifsaee*!  tak- 
ing an  apprentice  or  servant  .wbo 
should  thereby  gain  a  aettlemeot 
within,  or  become  chargeable  to  the 
parish: — Held,  to  be  a  valid  cove* 
nant,  although  it  was  objected  that  it 
was  unreasonable,  in  restraint  of 
trade,  and  contranr  to  the  policy  of 
the  poor  laws: — Held  alao»  that  tho 
action  was  well  brought  by  the  exe- 
cutors of  the  lessor,  as  the  covenant 
was  an  express  covenant  with  him 
personally,  and  did  not  nm  with  the 
land.  Walsh  y.  Fuisell,  457 

CROSS-REMAINDERS. 
See  Diviti. 

DAiM AGE  FEASANT. 

See  Distress,  1. 

DECEIT. 
See  Action  ok  the  Case,  1. 

DECLARATIONS. 
See  Evidence,  1.  •  • 

DEMURRER. 

See  Pleading. 

DEPOSITIONS. 

1.  A  Justice  of  the  Peace  should 
not  allow  depositions  to  be  framed  in 
the  words  of  a  clause  in  a  statute  un- 
der which  the  party  is  committed* 
MiUs  V.  ColUtt,  %X% 


VOL.  UI. 


BEE 


DEVISE. 

1.  Devite  "  to  the  teitator'i  ions, 
Thomiu  and  Samuel,  and  their  heirs 
males,    then  to   the   testator's   four 

Sindsom,  ahare  And  share  all  alike, 
en  to  *he  bein  malea  of  dl  hia  said 
gnodKOia,  ud  tben  to  go  to  bis 
mndsoiN'  heirs  isatea  that  part  that 
bdMiged  to  dieir  father,  and  then  to 
thetn,  and  than  to  the  last  liver,  to  Their 
IieiranMrirattfhiBsaidgrtndMiM;  and, 
far  wmMt  cfittue  male*  of  hie  grand- 
tone,  to  tbe  testator's  nephew,  and  hia 
bejiv  xuim,  &o.;  and,  for  want  of 
audi  tMOT  male,  to  ifie  isatator'a  own 
right  havB  fbr  erer:" — /feU,  that  the 
l«atfttor  did  not  intend  that  any  part 
of  hia  pioperty  should  fp>  over,  ontil 
all  the  iaMK  of  his  grandsona  was  ex- 
tinct i  and,  therefore,  that  cross-re- 
m«adera  might  be  implied.  Doe  d. 
SonthMie  v.  Jenkhu,  S9 

DISTRESS. 

1.  The  plaintiff  dialraiaed  the  de- 
fendant's  cattle,  damage  featant,  and 
went  to  apprise  him  of  the  circiun- 
•tancCi  leaving  the  cattle  in  a  close 
of  the  defendant,  where  they  remain- 
ed half  an  hour.  On  the  plaintiff's 
return  he  drove  the  catde  from  the 
defendant's  clote  \a  hia  o^vn  yard, 
whence  the;  were  liberated  by  the 
defendant: — Held,  that  this  was  not 
a  rescue;  aa  the  leaving  tlie  cattle  in 
the  defendant's  close  was  an  abandon- 
ment of  ihq  distress.  Ktumlet  v, 
Blake,  214 

2,  A.,  bj  indenture,  demised  to  B, 
a  certain  wharf  adjoining  the  river 
Tkattut,  described  by  abuttals,  M'ith 
liberty  to  land  and  load  goods,  toge- 
ther with  all  ways,  paths,  passages, 
^aaemenU,  piofita,  commodities,  and 
apmirtenaDCd  whatsoever  to  the  wharf 
belonging  on  appertaining: — it  waa 
found,  by  a  special  verdict,  that,  by 
O'is  indenture,  the  exclutite  vte  of 
the  land  of  the  river  Thamet,  oppo- 


,BJECTMBNT. 

aite  to,  and  in  fivnt  of  tlw  wbarC  be- 
tweca  high  mm!  iow  waMr-mai^  m 
well  when  coverad  witk  wane  aa  diy, 
for  the  accMMtnodtioprflhe  iinanrs  df 
(1m  wtwif,«aa  demi— <laa  mpfKrintil 
to  the  wbarfi  but  thubU  ImaiitiM, 
low  «Ms-tnafk, 


between  b^  and  I 


of  B.,  lying  bacwea  bjgk  rad  low 
water-maric,  wmA  alf  ciiad  to  die  wharf 
by  ropea,  ooald  not  be  diainined  by 

dcraiaed.    Cofti  t.  Bmu^rd  (ia  er- 
ror), 4W 
DIVORCE. 
See  HuaBABS  .ub>  Wivb,  1. 
DOWER. 

1.  Ifa  woman  leave  b^huabandwidi 
her  own  free  will,  and  afterwards  lira 
in  adultery,  ahe  forfeit*  her  daim  U 
dower.  HelhenHglon  w.  Orakam,  399 

2  A  plea  in  bar  to  a  writ  of  dower, 
mde  nihil  kabtt,  ^^ed,  diat  the  wife, 
during  her  coverture,  voluntarily  left 
her  hiuband,  and,  wiibout  bis  coasem, 
lived  away  from  him  in  adultery  with 
W.  C.  -.—Held,  iufficient,  without  al- 
leging that  ahe  left  ivifA  ff.  C.  mli- 
ingljf,  and  that  ahe  had  been  convict- 
ed of  adultefy.  Ibid. 

EJECTMEm'. 

I<  Atthetrialofaoa«iMDofqect- 
ment,  commenced  in  1824,  tbe  de- 
fendant prorad,  that,  in  1802,  the 
Court  of  CAoncary  daerecd  that  mo* 
niea  fhovld  b«  rBia«d  bj  aak  or  mort- 
gage of  taertaia  premiaea,  which  wen 
aaaigned  to  the  mortgagae  lor  die 
r^iiue  of  a  t^rni  of  600  yeara,  creat- 
ed in  1794,  and  that  what  waa  found 
to  be  due  to  him  ahould  ba  paid  a 
him.  No  evidence  wju  addilcwl  by 
the  defendant  of  any  further  proeead- 
ings  in  the  Chancern  auit,  nor  did  bt 
ahew  any  titls  lo  tlw  fnaaaa,  bat 
merely  proved  that  aome  aalga  took 
place  under  the  decree,  and  that  he 
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had  purdiMed  certain  lots^  but  which 
did  not  appear  to  form  any  part  of 
the  prenMiea  sought  to  be  recovered : 
— neid^  that  these  circanntances 
were  Bot  sufficient  to  found  a  pre- 
•umption  that  the  mortgage  term  had 
been  surrendered  to  the  owner  of  the 
inheritance^  as  such  presumption  can 
only  arise  where  atitie  has  been  shewn 
by  the  party  who  calls  for  the  pre- 
sumption,  or  the  possession  is  shewn 
to  have  been  consistent  with  the  exist- 
ence of  the  surrender  required  to  be 
presumed.    Doe  d.  Harrop  y.  Cooke^ 

411 

EVIDENCE. 

1.  P&rol  evidence  of  declarations 
tnade  by  a  testator,  having  a  tenden- 
cy to  dis-affirm  the  disposition  of  his 
real  property  in  a  will  previously  ex- 
ecuted by  him,  is  not  admissible  to 
invalidate  such  will.  /^rovt#,  demand- 
ant; Beed^  tenant,  4 

t.  In  a  suit  by  the  heir-at-law  of 
a  testator,  imputations  being  cast  up- 
on the  character  of  a  deceased  attor- 
ney by  whom  the  will  was  prepared, 
and  who  was  one  of  the  attesting  wit- 
nesses, charging  him  with  fraud  in 
thfe  execution  of  the  will : — Heidt  that 
the  devisee  might  call  witnesses  to 
shew  the  general  good  character  of 
such  attorney.  Ibid. 

2.  A  copy  of  an  Older  of  the  Insol- 
vent Debtors'  Court,  referring  the 
matters  of  an  nisolvent's  petition  to 
the  Justices  at  Sessions  in  Wales,  in 
pursuance  of  the  statute  7  Oeo.  4,  c. 
57,  s.  41,  together  with  an  affidavit 
of  the  service  of  the  order  upon  the 
creditors,  were  tendered  in  evidence 
under  the  76th  section  of  the  act, 
•which  mak^s  copies  of  the  petition, 
achedide,  order,  and  proceedings  in 
the  matters  of  the  prisoner's  petition 
•receiveable  iii  evidence,  on  th&t  being 
-certified  by  the  proper  officer,  and 
'ftealed  with  the  seal  of  the  Court. 


The  copy  of  the  affidavit  was  sealed 
as  required  by  the  act,  but  the  copy 
of  the  order,  which  was  affixed  to 
the  affidavit  with  a  pin,  was  neither 
sealed  nor  certified: — Held,  that  the 
certificate  and  seal  on  the  copy  of  the 
affidavit  was  a  sufficient  verification 
of  both  instruments.  Janes  Y.NickoUt^ 

It 
S.  After  the  execution  of  a  charter- 
party,  the  plaintiff,  who  wis  a  tmrty 
to  it,  entered  into  an  agreement  with 
the  attesting  witness,  by  which  the 
latter  was  to  have  a  share  of  the  pro- 
fits expected  to  be  derived  firom  the 
adventure.  The  witness  having  re- 
fused to  release  his  interest— fii^U^ 
that  he  was  incompetent  to  prove  the 
execution  of  the  charter-party,  and 
that  evidence  of  his  hand-writing  was 
inadmissible.     HotUl  v.  i^ephenson, 

146 

4.  If  a  party  on  being  called  as  a 
witness  in  an  action  ofassmfipsk,  ad- 
mit himself  to  be  a  co-contractor  with 
one  of  the  defendants,  his  testimony 
is  not  admissible,  to  prove  the  terms 
on  which  the  contract  Was  made,  as 
such  witness  is  liable  to  contribute  to 
the  costs  of  the  action,  and  conse- 
quently has  ah  immediate  interest  in 
the  event  of  the  suit.  HattY.Rix,  27S 

5.  A  short-hand  writer  having 
been  allowed  to  refer  to  his  notes,  all 
to  the  testimony  of  witnesses  at  the 
trial  of  the  indictment:— /fe^  that 
such  evidence  was  imprbperiy  receiv- 
ed, as  the  witnesses  themselvte  ought 
to  have  been  called.  fVilktns  v.  7*ay- 

6.  An  ancient  document,  si^ed  by 
the  rector  of  a  parish  for  the  time  be- 
ing, setting  out  the  payifiedt  of  tithes 
by  a  modus,  is  admissible  ih  ^idenc6 
in  support  of  such  modus,  althotigh 
such  document  was  not  prbdtl(^  ftom 
the  registry  of  the  bishop  oir  archdea- 
con, but  was  found  among  the  title 
deeds  of  A  land-oWner  in  the  parish — 
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on  the  ground  that,  aa  it  was  evidence 
against  the  rector  who  signed  it»  it 
was  admissible  against  his  successors. 
Maddison  ▼.  Nuttall^  544 

.  7.  A  paper  purporting  to  be  an 
order  of  adjudication  under  the  sta- 
tute 7  Geo.  4,  c.  57,  for  the  dis- 
charge of  an  insolvent  debtor,  is  suf- 
ficient evidence  of  such  discharge,  if 
it  be  proved  to  have  been  sealed  with 
the  teal  of  tlie  Insolvent  Debtors' 
Court.     Northam  v.  Latouche,    646 

8.  In  an  action  for  work  and  la- 
bour, after  the  plaintiff  had  closed  his 
case,  the  defendant  called  a  witness, 
who  stated  that  there  had  been  a  con- 
tract in  writing  between  the  plaintiff 
and  defendant,  which  the  latter  pro- 
ducedy  but,  it  not  being  stamped,  the 
Judge  refbsed  to  receive  it  in  evi- 
dence:— Held,  that  it  was  properly 
rejected:     Fielder  v.  Ray,  659 

d.  In*  an  action  by  the  assignee  of 
an  insolvent  debtor,  certificated  co« 
pies  of  the  assignment  to  the  provi- 
sional assignee,  and  of  the  assignment 
by  him  to  the  plaintiff  as  ultimate  as- 
signee, are,  by  sect.  1 9  of  the  stat.  7 
Geo,  4,  c.  57,  sufficient  to  shew  the 
title  of  the  latter,  and  his  right  to 
sue,  without  proving  that  the  petition 
of  the  insolvent  had  been  filed  in  the 
Insolvent  Debtors'  Court.  Delafield 
v.  Freeman^  704 

10.  An  insolvent  debtor  is  not  a 
competent  witness  in  an  action 
brought  by  his  assignee,  although  he 
offer  to  release  his  interest  in  the 
surplus  of  his  estate,  because  his  fu- 
ture property  is  liable  to  the  pay- 
ment of  the  debts  in  his  schedule,  and 
he  is  consequently  interested  in  pro- 
curing the  recovery  of  as  much  mo- 
ney as  possible  by  his  assignee.    Ibid. 

11.  The  indorsee  of  a  bill  of  ex- 
change sued  two  defendants  (partners) 
on  an  acceptance  by  one  in  the  name  of 
the  firm.  Previously  to  the  action,  the 
partner  who  accepted  the  bill  became 
bankrupt,  and  pleaded  his  certificate 


in  bar,  on  which  the  plaintiff  entered 
a  nolle  prowequi  as  to  him^  and  pro- 
ceeded to  tnal  againat  the  otber: — 
Held^  that  the  bankrupt^  .haying  re- 
leased his  interest  in  the  surplus  of 
his  effects,  was  a  competent  witness 
for  the  defendant,  to  prove  the  cir- 
cumstances under  which  he  (the  wit- 
ness) accepted  die  bilL  AfiaU>  v. 
Fourdrinier^  745 

EXECUTION. 

See  Practicb,  14. 

FIERI  FACIAS. 
See  Practice,  14. 

FINES  AND  RECOVERIES. 

1.  Where  part  of  the  proceedings 
in  a  recovery  was  taken  on  paper  ia 
France^  and  in  the  French  language, 
and  a  translation  was  written  oa 
parohment,  and  eertified  ^y  a  Notary 
here  to  be  ^  a  faithful  translation.''— r 
The  Court  refuslsd  to  allow,  the  reco- 
very ta  paaa;  h\xt  keld^  that  all  the 
documents  must  be  taken  on  parch- 
ment.  NickoUUy  vouchee,  28 

it.  In  1807,  a  fine  was  duly  pro- 
ceeded with  as  far  as  the  allocatur, 
and  the  clerk  of  the  attorney  for  the 
conusors  having  reoeived  money  to 
compound  the  fine  at  the  alienation 
office,  absconded  with  it,  and  neither 
the  attorney  nor  any  of  the  parties 
to  the  fine  knew  that  the  money  had 
not  been  paid,  till  1829.  The  Court 
permitted  the  fine  to  pass  as  of  Trta- 
ity  Term,  1807,  when  it  ought  to 
have  been  perfected,  on  payment  of 
the  King's  silver  as  compounded  for, 
on  affidavits  stating  that  all  the  par- 
ties interested  consented  to  the  fine 
being  passed  as  of  that  term,  although 
both  the  conusors  were  dead.  Ask, 
conusor;  Gee,  conusee,  602 

S.  Where  more  than  twelve  months 
had  elapsed  after  tha  taking  of  the 
acknowledgment  of  the  conusors,  and 
one  of  them  had  died,  the  Court  would 
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not  allow  the  fine  to  pass,  unless  it 
was  shewn  that  the  hetr-at-law,  or 
person  beneficially  interested,  assent- 
ed to  the  application.  Ball,  conusor ; 
Stephens,  conusee,  7^2 

FOREIGN  DOCUMENTS. 
See  Fines  and  Rbcovbues,  1. 

FRAUDS,  STATUTE  OF. 

See  Stattjte  of  Frauds. 

« 

FRIENDLY  SOCIETY. 

1.  By  the  rules  of  a  Friendly  So- 
ciety, twelve  persons  were  annually 
4;hosen  as  a  committee,  who  were  em- 
powered to  settle  and  determine  all 
grievances,  differences,  and  disputes 
which  might  arise  relative  to  the  af- 
fairs of  the  Society,  subject  to  an  ap- 
peal to  two  magistrates  by  a  party 
igrieved;  and  each  member  was  to 
pay  three  shillings  annually  to  the 
Society's  medical  attendant.  The 
plaintiff*,  who  had  been  duly  appoint- 
ed such  attendant,  was  dismissed  by 
the  committee,  without  any  previous 
notice,  and  another  person  appointed 
in  his  stead,  but  against  his  consent, 
and  without  any  meeting  of  the  mem- 
bers at  large.  Disputes  having  aris- 
en respecting  the  plaintifi^'s  dismissal, 
upon  an  application  by  the  commit- 
tee to  two  magistrates,  they  recom- 
mended a  general  meeting  of  the  So- 
ciety, which  was  convened  accord- 
ingly, and  a  large  majority  of  the 
members  voted  for  the  plaintiff*,  who 
sued  the  stewards  of  the  Society  for 
the  allowance  received  from  the  mem- 
bers for  his  services  subsequently  to 
Ilia  dismissal.  The  Jury  found  that 
.the  committee  did  not  act  bond  fide 
.in  dismissing  the  plaintiff*: — Held, 
.that,  as  such  dismissal  was  not  a 
.'grievance  or  dispute  within  the  juris- 
diction  of  the  committee,  the  plaintiff* 
was  entitled  to  recover  in  an  action 


for  money  had  and  received ;  and  that 
the  stewards  were  not  bound  to  pay 
over  the  allowance  received  from  the 
members  to  the  person  appointed  in 
the  plaintiff*'s  stead,  although  the 
committee  ordered  them  to  do  so. 
Gamer  v.  Shelley,  W 

GUARANTIE. 

1 .  The  defendant  signed  a  guaranr 
tie,  by  which  he  undertook  to  be  an* 
swerable  to  the  plaintiff*  to  the  extent 
of  60 L,  for  any  gold  he  might  supply 
to  «/.  S.t  a  jeweller,  for  the  purpose 
of  carrying  on  his  trade.  The  plain- 
tiff* discounted  bills  of  exchange  for 
•/.  S.f  and  gave  him  the  amount,  partr 
ly  in  money  and  partly  in  gold.  /•  S. 
did  not  indorse  some  of  the  bills,  but 
the  whole  of  the  gold  was  used  by 
him  in  his  trade: — Held,  that  this 
was  not  a  supply  or  sale  of  gold  with- 
in the  meaning  of  the  guarantiee  so 
as  to  render  the  defendant  liable  un- 
der it,  as  the  plaintiff*  became  the  pur- 
chaser of  the  bills;  and  that,  as  to 
those  which  were  not  indorsed  by  J. 
S.,  he  took  them  at  his  own  risk. 
Evans  v.  fVhyU,  130 

it.  The  defendant  guaranteed  t)ie 
payment  of  the  price  o£  certain  tim- 
ber sold  by  the  plaintiff*  to  the  de- 
fendant's son.  The  plaintiff*  received 
part  payment  from  the  son,  and  air 
terwards  made  repeated  applications 
for  the  residue.  More  than  two  y^ara 
having  elapsed  from  the  day  stipulat- 
ed for  payment,  the  son  gave  th^ 
plaintiff*  a  bill  of  exchange^  which  waa 
dishonoured,  and  shortly  afterwards 
became  bankrupt.  The  phiintiff*did 
not  give  the  defendant  notice  of  the 
dishonour  of  the  bill,  nor  did  he  in* 
form  him  of  the  state  of  the  account, 
until  after  the  bankruptcy: — Held, 
that  the  defendant  was  notwithstand* 
ing  liable.    Goring  y.. Edmonds,  259 

S.  The  defendant  addressed  a  let- 
ter to  the  plaintiff*  in  the  following 
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OUARANTIE. 


tenna: — "  I,  the  undersigned,  do 
hereby  agree  to  bind  myaelf  to  be  le- 
enrity  to  yoa  for  J,  C,  Ikte  in  the 
emplfij  of/.  P.,  for  whatever,  while 
in  your  employi  you  (the  plaintiff) 
may  enimit  him  with,  to  the  amount 
of  50l.,and,in  owe  of  any  default,  to 
maVe  the  lame  %i3oA." — Held,  that 
there  waa  a  auffident  consideration 
for  the  defendant's  promise  on  the 
ftee  of  the  letter,  a*  the  employment 
of/.  C.  In  Ae  plaintiff i*ai  prospect- 
ire,  and  UM  guarantie  was  given  in 
coaaideration  of  the  plaintiff's  takii^ 
him  into  fcia  acrvice.  Newbury  v. 
Armttrong,  SOS 

A.  The  defendant  gave  the  plain- 
tiff Ike  fallowing  guarantie,  in  writ- 
il^:— "  I  do  hereby  agree  to  guaran- 
ty the  payment  of  goods,  to  be  deli- 
vered th  mnhrellaa  and  parasols  to  /. 
ud  S.  S.,  according  to  the  custom 
of  their  trading  with  yon,  in  the  sum 
ottOOl."  Hie  custom  of  trading  be- 
imen  the  plaintiflT  and  /.  and  S.  S. 
waa,  to  maike  up  monthly  accounts  of 
mods  ddivered,  and  for  /.  and  E, 
3.  to  pn  acoeptancea  tar  the  anMiunt 
of  eaw  nHMiihly  account: — Held,  to 
be  a  continuing  guarantie.  Hargrme 
T.  SmH,  573 

5.  liie  defiindant  gave  the  plain- 
tiff the  following  guarantie:—*'  I 
hereby  agree  to  he  answerable  to  Mr. 
^jT.  (the^aintiS),  for  the  aroonntof 
fi*e  aacka  of  flour,  to  be  delivered  to 
W.  7.,  payable  in  one  month."  The 
Amj  after  the  guarantie  waa  given, 
the  plaintiff  duivered  five  sacks  of 
flom  to  W.  T.  on  account  of  the  de- 
Whao  part  of  the  flour  had 
Ml,  W,  T.  complained  of 
ita  quality.  Two  days  after  the  first 
delivery,  five  other  sacks  were  sent 
taW.T.aa  acconnt  of  the  plaintiff, 
and  three  sacks  and  a  half  of  the  first 
parcel  ware  afterwards  returned  to 
him  by  W.  T.  It  bemg  left  to  the 
Jnry  to  say,  whether  the  second  de- 
livery was  made  in  substitutiim  of 
the  fire  sacks  first  delivered,  and  (hey 


INSOLVENT  DEBTOIS. 

having  found  that  it  wu  not,  the 

Court  refused  to  disturb  the  verdict, 

or  grant  a  new  trial.  Kay  ▼.  Oraeet, 

6S4 

HUSBAND  AND  WIFE. 

1.  Where  the  wife  obtained  a  di- 
vorce a  MMid  et  tkoro,  by  the  sen- 
tence of  the  Si»ritnal  Conit,  for  adul- 
tery on  the  part  of  the  bnsband,  and 
he  was  ordered,  by  a  decree  of  that 
Court,  to  allow  ber  alioKny,  by  quar- 
terly payments,  but  bo  omitted  to  do 
so: — Held,  that  he  was  liable  to  s 
tradesman  for  ini  laaaiiia  npplied 
to  the  wife: — Held,  alao,  that  furni- 
ture for  a  house  mi^t  be  eonaidered 
as  necessaries,  provided  it  were  suit- 
able to  the  rank  and  incoiQeofthe 
wife.  Hwa  V.  BlaqMere,  lOS 

X.  If  a  woman  Kav«  ber  hnbaad 
with  her  own  free  will,  and  after- 
wards lives  in  aduhery,  die  forfeits 
her  elum  to  dower,  Hetileri^gbm  v. 
Oraham,  39S 

INCLOSURE-ACT. 

1.  Commissioners  under  an  iBek>- 
snre-act  made  an  allotment  to  /.  JL, 
who,  shortly  afterwards,  conveyed  aU 
his  lands  to  trustees  for  the  payment 
of  certain  debts  and  incumbrances: — 
Held,  that  the  allotment  psssed  by 
the  conveyance,  although  the  com- 
missioners did  not  make  thdr  award 
until  three  years  afterwarda.  Doe  d. 
ttuon  V.  fritlit,  U 

INDORSEMENT. 
Set  Bills  oi  Exchakoz, 

INSOLVENT  DEBTORS. 
1 .  A  c9opy  of  an  order  of  the  In- 
sotveat  Debtors*  Court,  rdoring  the 
matters  of  an  inaolvesttfa  pelitioo  to 
the  Juaticea  at  Seaaiona,  in  Walct,  in 
pursuance  of  the  atatote  7  Gee.  4,  e. 
£7,  I.  41,  together  with  no  affidavit 
of  the  servioe  of  the  order  upon  the 
creditoia,  weae  Inodand  in  eaidsoee 
under  the  76th  aeetion  of  the  act, 


INSOLVENT  DEBTORS. 


INSURANCE. 
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which  makes  copies  of  the  petition^ 
schedule,  ordet,  and  proceedings  in 
ihe  matters  of  the  prisoner's  petition, 
receivable  in  evidence,  on  their  being 
certified  by  the  proper  officer,  and 
sealed  with  the  seal  of  the  Court. 
The  copy  of  the  affidavit  was  certifi- 
ed and  sealed  as  required  by  the  act; 
but  the  copy  of  the  order,  which  was 
affixed  to  the  affidavit  with  a  pin, 
was  neither  sealed  nor  certified: — 
Held,  that  the  certificate  and  seal  on 
the  copy  of  the  affidavit  was  a  suffi- 
cient verification  of  both  instrumeDts. 
Jonei  V.  NiohoUs,  12 

2.  A  voluntary  payment  by  a  debt*- 
or  to  his  creditor,  such  debtor  being 
in  insolvent  circumstances  at  the  timet 
and  within  three  months  before  his 
imprisonmenti  although  in  discharge 
of  a  bond  fide  debt,  is  a  fraudulent 
delivery  of  money,  and  void  under 
the  d2nd  section  of  the  statute  7  Geo. 
4,  c.  57,  although  the  word  patpnent 
is  not  introduced  in  that  section. 
Herbert  v.  Wiloox,  515 

S.  A  paper,  purporting  to  be  an 
order  of  adjudication  under  the  stat. 
7  Geo.  4,  c.  57,  for  the  discharge  of 
an  insolvent  debtor,  is  sufficient  evi- 
dence of  such  discharge,  if  it  be  prov- 
ed to  have  been  sealed  with  the  seal 
of  the  Insolvent  Debtors'  Court. 
Northam  v.  Latouche^  646 

4.  In  replevin,  the  plaintiff* signed 
interlocutory  judgment  against  the 
defendant  for  want  of  an  avowry, 
and  the  plaintiff's  attorney  delivered 
his  bill  of  costs.  The  defendant  was 
afterwards  arrested  by  another  cre- 
ditor, and  obtained  his  discharge  un- 
der the  Insolvent  Debtors'  Act,  7 
Geo.  4,  c.  57,  having  inserted  the 
amount  of  the  attorney's  bill  in  his 
schedule.  After  the  defendant's  dis- 
charge, the  plaintiff  executed  a  writ 
of  inquiry,  and  sued  ont  9l  fieri  fadoM 
for  the  amount  of  the  damages  in  the 
replevin  suit: — Held^  that  the  execu- 
tion was  Tegnhur,  as  tfaife  words,  debt 


or  gum  of  money,  in  the  6l8t  sectioir 
of  the  statute,  are  limited  to  debt? 
due  from  the  insolvent  to  his  credit- 
ors at  the  time  of  his  first  imprison- 
ment, and  do  not  apply  to  unascer- 
tained or  unliquidated  damages.  vFtf- 
mer  v.  Wlnte,  671" 

5.  In  an  action  by  the  assigneeof  an 
insolvent  debtor,  certificated  copies  of 
the  assignment  to  the  provisiooal  as- 
signee, and  of  the  assignment  by  him 
to  the  plaintiff  as  ultimate  assignee^' 
are,  by  sect.  19  of  the  stat.  7  Geo. 
4,  c.  57,  sufficient  to  shew  the  title  of 
the  latter,  and  his  right  to  sue,  with- 
out proving  that  the  petition  of  the 
insolvent  had  been  filed  in  the  Insol- 
vent Debtors'  Court.  DeUfield  v. 
Freeman^  704 

6.  An  insolvent  debtor  is  not  a 
competent  witness  in  an  action  brooght 
by  his  assignee,  although  he  offer  to 
release  his  interest  in  the  surplus  of 
his  esute ;  because  his  future  property 
is  liable  to  the  payment  of  the  debts 
in  his  schedule,  and  he  is  oonseq^entr 
ly  interested  in  procuring  the  reco- 
very of  as  much  money  aa  possible  by 
his  assignee.  Ibid. 

7.  Quaere — Whether  the  assignee 
of  an  insolvent  can  maintain  an  action 
on  the  case  against  an  attorney  for 
negligence  in  preparing  a  lease  for 
the  insolvent,  whereby  his  estate  was 
lessened  in  value  and  damnified?  /6id^ 

INSURANCE.     , 
See  Ship  AKD  Smwami- 

1.  The  plaintiff  being  possessed  of 
property  determinable  on  the  death 
of  ^.,  was  appjied  to  by  an  agent  of 
an  insurance  company,  to  eflect  an 
insiU'aBce  with  tliem  on  theiiftiof  ^., 
to  which  the  plaintiff  agreed;  but,  as 
he  had  never  seen  A.,  he  directed  the 
agent  to  make  the  necessary  inquiries 
respecting  him.  One  of  the  conditions 
indorsed  on  the  policy  was,  that  a  re-t 
jferenoe  should  be  given  to  two  per^ 


778  JUSTICE  OF  THE  PEACE. 

tons  respecting  the  state  of  health  of 
the  life  to  be  assured,  one  of  whom 
was  to  be  hiausual  medical  attendant. 
The  agent  of  the  Company  applied  to 
if  .9  woo  refierred  him  to  a  medical 
nan  who  had  never  attended  him  as 
cuch,  he  having  been  visited  by  a 

Iuadc  doctor  on  his  recovery  from 
U  of  iatoxication,  in  which  he  fre- 
quiiltljr  indulged:— //e/(/,  that^.  was 
ina;Dliedly  the  agent  of  the  plaintiff, 
^nd  that  he  was  bound  by  his  mis- 
statement to  the  agent  of  the  office, 
•ndt  therefore,  that  it  avoided  the  po- 
licy as  against  the  plaintiff,  although 
he  was  wholly  unacquainted  with  A>% 
mode  of  life,  but,  on  the  contrary, 
believed  him  to  be  a  man  of  temperate 
habits,  Everett  v.  Deeborough,    190 

INTERESTED  WITNESS. 
See  EviDBMCBi  9, 4. 

JOINT-STOCK  COMPANY. 

!•  In  an  action  of  assumpsit  for 
goods  furnished  to  a  mining  com- 
pany, it  appeared  that  the  defendants 
had  paid  their  deposits  on  shares,  and 
obtamed  scrip  receipts,  which  they 
transferred  previously  to  the  com- 
mencement of  the  action ;  and  they  at- 
tended two  meetings  of  the  company, 
but  did  not  sign  the  partnership  deed. 
The  Jury  found  that  the  company 
originated  in  fraud,  but  that  neither 
the  plaintiff  nor  defendants  were  cog- 
nisant of  it:— J/(pM,  that  the  defend- 
ants were  liable,  by.  having  attended 
ihft  meetinffs  of  tlie  company.  Ellis 
V.  Sckmwckf  220 

JUSTICE  OF  THE  PEACE. 

.  1.  If  a  person  be  charged  on  oath 
before  a  magistrate  with  an  offence 
amounting  to  felony,  and  he  issues  his 
warrant,  and,  on  the  party  being 
brought  before  him,  the  charge  is 
substantiated,  and  the  offender  is 
committed  to  prison,  the  magistrate 


LEASE. 

oommitting  i»  not  liable  in  tieepais 
fer  felse  imprisonment,  ^though  the 
diarge  turns  out  to  be  unfounded. 
Where,  therefore,  a  party  was  charg- 
ed under  the  statute  7  &  d  Geo-  4,  c 
30,  s.  19,  with  having  roalidously  cut 
down  a  tree  adjoining  a  dwelling- 
house,  and  was  cominitted  to  prison 
as  a  felon,  *nd  the  person  who  Isid 
the  information  did  not  prosecute:— 
Held,  that  the  magistrate  was  not  lia- 
ble in  trespass,  although  it  appeared 
on  the  face  of  the  depositiens  under 
which  the  party  was  committed,  that 
he  was  the  occupier  of  the  land  the 
tree  grew  on.  Mills  v.  Coliett^  242 
2.  A  Justice  of  the  Peace  should 
not  allow  depositions  to  be  framed  in 
the  words  of  a  clause  in  a  statute  un- 
der which  the  party   is  committed- 

S.  In  a  notice  of  action  to  a  magis- 
trate, the  residence  of  the  plaintiflTs 
attorney  was  described  as  of  Half' 
Moon  Street,  PiccadiUy,  Ltmdon. 
Qucere,  whether  it  was  suflScient— 
Half 'Moon  Street  being  in  the  county 
oiMiddUsex.  Ihid- 

LANDLORD  AND  TENANT. 

See  Lease. 
Replevik. 

1.  The  defendant,  by  an  agreement 
containing  words  of  present  demise, 
let  to  the  plaintiffs  certain  lands  and 
premises  which  the  party  m  posses- 
sion refused  to  quit.  In  eusumpat 
against  the  defendant  for  a  breach  of 
the  agreement,  in  not  delivering  pos- 
session to  the  plaintiflb : — Held^  that 
the  defendant  was  bound  to  give  pos- 
session, as  a  contract  to  do  so  must 
be  implied;  and  that  the  plaintiffi 
were  not  obliged  to  bring  ejectment 
against  the  wrongful  occupier.  Coe 
V.  ClaVf  57 

LEASE. 

See  COVENAMT. 

1*  Receipts  by  an  heir  in  tafl,  for 


LIBEL. 


LIQUIDATED  DAUAOfiS.  i7§ 


ten  yeftn,  of  rent  reserved  m  a  lease 
for  ninety-nine  years  granted  by  his 
ancestor,  a  former  tenant  in  t«l: — 
Heidf  to  be  a  confirmation  of  the 
lease.  Doe  d.  Sovihouse  v.  Jenkinsy  69 
iS.  By  an  instrument  in  writing,  A. 
B.  agreed  to  grant,  seal,  and  execute 
to  C.  2).  a  \^pl  and  effectual  lease 
of  premises  for  a  term  of  years,  at  a 
certain  annual  rent,  and  subject  to 
ooTenanu  by  C.  D.,  to  pay  the  rent 
and  taxes*  to  keep  the  premises  in  re- 
pair, and  to  paint  them  every  third 
year,  and  leave  them  in  good  repair 
at  the  end  of  the  term:  and  C  Z>. 
agreed  to  accept  the  lease  upon  the 
above  terms,  and,  in  the  mean  time, 
and  until  such  lease  should  be  made 
and  executed,  to  pay  the  rent,  and  to 
hold  the  premises  subject  to  the  cove- 
nants above  mentioned : — Held^  that 
this  was  an  actual  demise,  and  not 
merely  an  agreement  for  a  future 
lease.    Ptaero  v.  JwiBon^  407 

LETTER  OF  CREDIT. 
See  Assumpsit,  1. 

LIBEL. 

1.  In  order  to  justify  the  publica- 
tion of  a  report  of  a  cause  tried  in  a 
Court  of  Justice,  the  report  must  con- 
tain a  fair  and  accurate  statement  of 
what  took  place  at  the  trial.  A  mere 
statement  by  counsel,  in  his  ojpening 
to  the  Jury,  unsupported  by  evidence, 
is  not  a  fair  and  impartial  report. 
Saunders  v.  Mills,  524 

2.  In  an  action  for  a  libel  in  a 
newspaper,  the  defendant  was  permit- 
ted, under  the  general  issue,  to  shew, 
in  mitigation  of  damages,  that  he  had 
copied  the  alleged  libel  from  another 
newspaper,  but  he  was  not  allowed  to 
shew  tluit  it  had  also  previously  ap- 
peared in.  several  other  newspapers. 
The  question  of  damages  in  such  a 
case  is  exclusively  a  question  for  the 
Jury.  WW. 


3.  In  an  action  for  a-libel  publish- 
ed in  a  newspaper,  charging  the  plain- 
tiff, a  proctor,  with  having  been  thriee 
suspended  from  practice  for  extor- 
tion— the  plaintiff  alleged,  by  way  of 
special  damage,  in  the  declaration,  that 
his  neighbours  suspected  and  bdieved 
him  to  be  a  person  guilty  of  extortion, 
and  refused  to  have  any  transactions 
or  acquaintance  with  him,  as  they  were 
accustomed  to  do  previously  to  the 
publication  of  the  libel.  The  defend* 
ant  pleaded  a  justification,  and  alleg- 
ed in  the  plea,  that  the  plaintiff  had 
been  suspended  onoe  for  extortion  :*- 
Heidi  that  the  plea  was  bad  on  de* 
murrer,  as  it  professed  to  justify  the 
whole  of  the  charge  contamed  in  the 
libel,  and  did  in  fact  justify  a  part  on- 
ly.   Clarkson  v.  Lawson^  -  .  605 

LIFE-INSURANCE. 
See  Insurance. 

LIMITATION  OF  ACTION. 

1.  The  time  limited  for  the  com« 
mencement  of  actions  for  any  thing 
done  in  pursuance  of  any  local  pa  vine- 
act,  is  regulated  by  the  Metropolis 
general  paving-act,  57  Cko,  3,  c.  xxix. 
8.  136,  which  in  effect  repeals  the  li- 
mitation clause  in  the  CUkk  Liberty 
paving-act,  52  Geo.  3,  c  xiv.  a.  Uft. 
Burns  v.  Carter,  \ 

LIQUIDATED  DAMAGES. 

See  Cognovit. 
1 .  By  articles  of  agreement  between 
the  plaintiff  and  defendant,  die  latter 
weed  to  act  as  a  comedian  at  Coi^ent 
Garden  Theatre  for  four  seasons,  and 
to  conform  to  the  usual  regulations  of 
the  theatre;  and  the  plaintiff,  as  pro- 
prietor, agreed  to  pay  the  defendant 
3/.  6s,  Sd,  for  every  night  on  which 
the  theatre  should  be  open  for  per- 
formance during  the  four  seasons. 
And  the  agreement,  containedadause, 
"  that,  if  either  of  the  parties  should  in 


NOTICE^OF  ACTION. 


tifftobeawilM 
t»be 


LUNAnC 

I.  It  9ttam.  Aat,  if  dbc  aefindant 

bealmadcy  tlieac- 
Ihiii^ii  agaiBitliini 
hkoNanittte.     7>- 
nUr.Jamtr.  6tf 

MAINTENANCB. 
Sm  Atsumtn^  4. 

MALICIOUS  ARREST. 

1.  h  as  actioo  fiv  BdicBoady  ar- 
plamtifi^  ud  takiiig  hni 
at  the  defeodant's  suit, 
itaaoBa  Aat  ^  latter  k  liable^  al- 
dwiigb  tha.plaBtiff  waa  takeo  in  eze* 
CQtMNi  at  tbe  ^■*«»*"«^  of  tike  deloid- 

witlmit  tike  kBOW- 
of  the  dafeodant. 
JmtnT.Nkkolis,  12 

MAUCIOUS  PROSECUTION. 
Sm  Acnov  oir.THS  Caas,  2. 

MALICIOUS  TRESPASS.ACT. 

1.  The  deleiidaiit,  ay^a-reme,  or 
|KffWMi*lMVnv  %hc  oare  of oartan  ooni* 
monabla  laniiay  aoppoaai^  diO|daiii- 


aadtakeabe- 
Ndtbe 
Tfeplaioliff  then  broi^ 
tiia  defisoiaDty  and 
idbiob  the  Court 
ihtobe 
cniawd,  oa  tkognrand^  tlut,  aa  the 

tliealalMo7lk  S  A*.  4,  c  30,  iMivai 

caiiilad  to  aatiae  of  acaioo  vndar  the 

41at  aadiaB:— ^tf  dbo^  tbat  be  ivai 

io  bia  Ml  coBia  aa  betwtea  at- 

nd  chfiitj  by  vutva  of  tbat 

WrigM  ▼.  Wmlm,  96 

ft.  Wbefloapaf^wBacbai^vB- 

dor  ^  7  A  S  Geo.  4,  e.  M,  1. 19, 

iMuieioiniy  out  doiva  i 

drndHmf^AMnm^  and 

to  pramioiaMoB, 

tbe  paaaoo  irbo  laid  tba  nfimaa- 

tiaa  did  Mi  frntntmui—HM.  fhu 

dke  BUftiiifati  «a»aot  liabfe  in  tret* 

paaa.  ahboogb  k  Jippaarad  oo  the  fine 

of  ^  depoaitiooa  oader  iHiich  the 

party  ^m  •Qonnitted,  that  he  vas  lAf 

cttwfifr  of  tbe  laod  on  which  the  tree 

grew.  MUUv.CoUeU^  tit 

MEMORANDA,  241, 496. 

MODUS. 
ArTiTHxa. 

MONEY  HAD  A  RECEIVED. 
Aee  AaampaiTy  1. 

NOLLE  PROSEQUL 
Set  ETmncs,  11. 

NOTICE  OF  ACTION. 

1.  In  a  notice  of  actian  to  a  aaagk*' 
trate,  tbe  reaideaot  of  die  idaiuiMTi 
attoniey  was  deacnbed  aa  of  H^'^ 
Mmm  Sinet^  FkemdUi^, 
Qmtere  whether  k  waa 
Half-Moon  Street  being  in  the  coanty 
ofMiddksex.  MUisr.CoiUit,    fM 


PARISH  OFFICER. 

OVERSEBR. 
1.  The  Ceart  granted  ■  writ  of 
privilege  to  exempt  the  deputy  to  the 
eierk  of  the  twMury  Acra  MTving 
tbe  office  of  overaeer  of  the  poor  in 
the  parish  in  which  he  reiided,  the  dn- 
lie*  of  ibM  office  being  hwoiDpatible 
with  hii  perBoml  atteDdance  on  the 
Court.    Ex  parte  Jeffirut,  4A0 

>.  An  aaaiitant  overseer,  appointed 
nnder  tbe  itatate  69  Om.  8,  e.  1ft,  ie 
within  tbepTonriom  of  dieatBtute  17 
Geo.  t,  c  S,  and  HaUe  to  ■  penahj 
for  not  prodncmg  a  poor-rate  to  the 
inhabitant  of  a  pariah,  when  duly  re- 
quired ao  to  do.  BihtMTdt  t.  Bat- 
mett,  749 

9,  A  count  in  a  decIantioD  Ibr  pe> 
naltiet  nnder  tbe  atatnte  17  Geo..  2, 
c.  3,  alleged  that  the  plaJntiflTwaa  an 
inhabitant  of  the  panah  of  A.,  and 
that  the  defendant  waa  the  ataittani 
oreneer  of  that  parish ;  that  a  rate 
fbr  the  relief  of  VM  poor  waa  made, 
allowed,  and  puUiahed';  and  tint,  at  a 
aeaaonabte  time,  the  plaintiff  requeit- 
ed  the  defendant,  aa  aoch  amatant 
overseer,  to  permit  him,  die  plaintiff, 
to  inapect  the  rate,  and  tendered  one 
ahSling  for  the  aarae;  and  that,  al- 
though the  defendant,  aa  luch  asiiat- 
ant  overseer,  had  the  rale  in  hii  pos- 
aeasion,  he  would  not  permit  tbe 
plaintiff  to  inipectit: — JIeld{onvn\t 
of  error  brought)  to  be.  aufficient  af- 
ter verdict,  becauae  the  allegation  that 
the  de&ndaot  waa  aaaiatant  overaeer, 
could  only  be  proved  by  the  produc- 
tion of  the  warrant  for  hit  appoint- 
raent,  in  which  hi*  duties  muBt  be 
■pecified ;  and  that,  if  he  had  the  rate 
in  fail  cuatody  aa  such  aaaiatant  over- 
aeer, it  might  be  presumed  that  it  waa 
faia  duty  to  produce  it,  when  ita  in- 
apectian  by  a  paridiioner  waa  duly 
demanded.  Ifnd. 

PARISH  OFFICER. 
AeOvunu. 


PCKADINO. 


t&. 


PARTNERS. 
See  EvnaifOii  11. 
I.  The  defendants,  merdufita  tn 
£oR^,  enteredinto  an  agreei&ehtwiA 
L  S.,  for  the  working  of  iooiaei  in  P^ 
nt,  for  which  he  waa  to  receive  a  oe^ 
tain  atipulaied  salary,  and  also  due 
fifth  share  of  tbe  proflta — ^unv 
whether  the  agreetnent  that  7.  S. 
should  receive  a  ahare  of  Ae  praSta, 
conatitnted  him  ft  partner  with  tbo 
defendants.    H^Ai;^fon  v.  Herrhtg, 

PAVING-ACT. 
1.  The  time  limited  for  tbe  com* 
menoement  of  actions  for  any  thii^ 
done  in  pursuance  of  any  bteal  paviiu- 
act,  is  regulated  by  the  M«trBpaEi 
general' paving-act,  i?  Geo. 8,  c xxix. 
s.  136,  nhich  in  effivt  repeals  the  li- 
mitation clause  in  tbe  CUxk  liberty 
paving-act.  58  Geo.  3.  c,  xiv.  a.  122. 
Blinu  V.  CarttT,  1 

PAYMENT. 

Set  BAMKRDFt,  1. 

PENALTY. 

See  CooNOTiT. 

PLEADING. 

1.  A  plea  in  bar  of  dower,  imdlf 
nAil  habet,  alleged,  (hat  tbe  wife, 
during  her  coverture,  vcduntarily  left 
her  husband,  and,  without  his  oon- 
aent,  lived  away  from  himinadritery 
with  W.  C,:—Httd,  SBfflcivu..witfa- 
out  allegii^  that  she  left  with '  W,  C. 
willingly,  uid  that  she  had-bieai' con- 
victed of  Bdnltery.  HOhirii^gtcit  v.. 
Oraham,  SU 

%.  To  a  declaration  of  atmmpui, 
for  money  lent,  money  p^  ■ttilmo-. 
ney  had  and  received,  thft  <!S»art 
would  not  allow  the  defeodam  to 
plead,  firtt,  neii  MMmpsif,  abd'  m- 
emdlg,  that  tbe  pUioiHT.'Md  divcn 
other  penona  bad  bacwwtritarAoiA. 
ers  and  partoera  in  a  certain  Gonip»> . 


rst: 


pleading: 
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ny,  and  that  the  several  sums  alleged 
to  have  been  lent,  paid,  and  had  and 
received  by  the  defendant,   to   the 
plaintiflTa  uae,  were  lent,  paid,  and 
had  and  received  by  the  defendant 
and  the  other  partners  in  the  com* 
pany,  for  and  towards  the  purposes 
and  concerns  of  the  company;  that 
the  sums  became  and  were  part  of 
the  stock  and  effects  of  the  company, 
and  were  common  to  all  the  partners 
and  shareholders  therein :  as  the  de- 
fendant might  give  in   evidence  all 
such  matters  under  the  general  issue. 
Hawimondv.  Teague^  474 

S.  In  a  declaration  of  astwnpni 
ioit  the  breach  of  a  warranty  of  the 
soundness  of  the  defendant's  mare, 
the  plaintiff*,  in  his  declaration,  alleg- 
^    that,  in  consideration  that  he 
would  deliver  a  horse  of  his  to  the 
defendant,  and  also  pay  him  a  certain 
tixm  in  exchange  for  a  mare  of  the  I 
defendant's,  he  undertook  that  she 
was  sound.     In  order  to  prove  the 
warranty  of  the  defendant's  mare, 
the  plaintiff*  produced  a  receipt  writ- 
ten by  the  defendant,  and  given  on 
the  payment' of  the  money,  in  which 
it  was  stated  that  both  the  horse  and 
mare  were  warranted  sound : — Held, 
tliat  the  declaration  could  not  be  sup- 
ported, as  it  did  not  set  out  the  whole 
of  the  considerauon,  the  plaintiff*  not 
having  alleged  that  he  had  warranted 
his  horse  to  be  sound.    Cross  v. 
Bartletif  537 

-   4*  In  an  action  for  a  libel  publish- 
ed in  a  newspaper,  charging  the  plain- 
tiff, a  proctor,  with  having  been  thrice 
suspended   from  practice  for  extor- 
tion, the  defendant  pleaded  a  justifi- 
cation, and  alleged  in  the  plea,  that 
the  plahitiff*had  been  suspended  onc^ 
for  extortion  :—/^e^,   that  the  plea 
was  bad  on  demurrer,  as  it  professed 
to  justify  the  whole  of  the  charire 
qpiitaiBed  in  the  Ubel,  and  did  in  fi^t 
J^»nqr  t  mn  only.  Clarkson  v.  /.«-. 


5.  A   count  in  a  dedaration  ibr 
penalties  under  the  statute  17:  ^^  2, 
c  S,  alleged  that  the  pUintiff*  was  id 
inhabitant  of  the  parish  of  il^  sod 
that  the  defendant  was  the  assistiot 
overseer  of  that  parish;  that  a  rati 
for  the  relief  of  the  poor  was  made, 
allowed,  and  published,  and  that,  stt 
seasonable  time,  the  plaintiff*  requeit* 
ed  the  defendant,  as    soch  assisttsc 
overseer,  to  permit  him,  the  plsis- 
tiff)  to  inspect  the  rate,  and  tendend 
one  shilling  for  the  same;  and  dial 
although  the  defendant,  as  such  assiit- 
ant  overseer,  had  the  rate  in  his  pot* 
session,  he   would   not  permit  die 
plaintiff*  to  inspect  it : — Heid  (on  writ 
of  error  brought)  to  be  sufiBdeot  af- 
ter verdict,  because  the  allegation  that 
the  defendant  was  aaaiatant  oveneer 
could  only  be  proved  by  the  produc- 
tion of  the  warrant  for  his  sf^ioint- 
ment,    in    which     his     duties   rnoit 
be  specified;    and   that,    if  he  had 
the  rate  in  his  custody  as  such  ssiiit- 
ant  overseer,  it  might  be  presumed 
that  it  was  his  duty  to  produce  if,  wboi 
its  inspection  by  a  parishioner  was 
duly  demanded.  Edmardi  v.  BennetU 

749 

POOR  LAWS. 

See  Covenant. 

POSTEA. 
See  Peactics,  6. 

POWER  OF  ATTORNEY. 

See  Assumpsit,  1. 

PRACTICE. 

See  Rbguljs  Genxbalxs. 
Vaeiakce. 


605 


1.  In  a  notice  of  action  to  a  ma- 
gistrate, the  residenoeof  the  plaintifi^s 
attorney  was  described  as  of  Half- 
Moom  Street^  Piccadilly,  Lamdoiu 
Qiutret  whether  it  was  suflkient— 
Hal/'Moom  Streethemg  in  the  county 
orMMUsex.  Milk  r.  CMeU,    Ut 


PRACTICE. 


PRACTICE. 


763 


.  2.  The  namet  of  the  plaintiff  and 
defendant  in  the  origin^  action  must 
be  continued  in  tlie  case  of  hail  in  er- 
ror, until  the  transcript  of  the  record 
is  carried  over  to  the  Court  of  error. 
Smith's  Bail,  242 

S.  An  affidavit  of  debt,  stating 
that  the  defendant  was  indebted  to 
the  plaintiff  in  a  certam  sum,  for 
goods  sold  and  delivered  to  the  de- 
fendant, and  at  his  request,  is  insuffi- 
cient, as  it  is  necessary  to  allege  that 
the  goods  were  sold  and  delivered  bv 
the  plaintiff  to  the  defendant.  Smell 
y.  Anderton,  269 

>  4.  A  notice  of  application  to  be 
admitted  one  of  the  attornies  of  this 
Court,  having  been  by  mistake  left 
at  the  Chambers  of  one  of  the  Judges 
•of  the  Court  of  King's  Bench,  instagid 
of  the  Lord  Chief  Justice's,  the  Court 
allowed  the  applicant  to  be  admitted 
on  an  aiBdavit  declaring  the  fact. 
Ex  ftarte  Lambert^  269 

5.  Where  the  defendant  became 
bankrupt  afler  action  brought*  the 
Court  enlarged  the  time  for  him  to  sur- 
render in  discharge  of  his  bail,  until 
a  fortnight  afler  he  had  finished  his 
last  examination.  Steady.  Yatesy  272 

6.  In  an  action  on  the  case,  charg- 
ing the  defendants  (a  corporate  bo- 
dy) with  the  non- repair  of  sea-banks, 
the  declaration  contained  five  counts, 
the  two  first  stating  the  defendants' 
liability  to  repair,  by  virtue  of  a  char- 
ter from  the  Crown,  and  the  others  by 
prescription,  and  ratione  tenura.  At 
the  trial,  a  verdict  was  taken  for  the 
plaintiff,  by  consent,  on  the  two  first 
counts,  and  the  Jury  were  discharged 
as  to  the  other  three.  The  Court,  on 
the  api^ication  of  the  plaintiff,  order- 
ed the  po^a  to  be  amended,  .and  the 
verdict  to  be  entered  on  the  first  count 
only,  although  the  Judge  who  tried 
the  cause  declined  to  interfere :— on 
the  grounds  that  the  evidence  was  ap- 
plicable to  both  counts,  and  that  se- 
parate damages  co«dd  not  have  been 


found  or  assessed.  •  Henley  v.  Lyme 
Regis,  310 

7.  A  rule  for  judgment  as  in  case 
of  a  nonsuit  for  not  proceeding  to 
trial  at  the  Sittings  pursuant  to  dot 
tice,  was  discharged^  upon  the  |dain- 
tiff  8  giving  a  peremptory  undertak** 
ing  to  try  at  the  next  Sittings.  The 
riue  was  silent  as'  to  cosu.  .  AfVer-i 
wards,  another  rule  was  drawn  up  by 
consent  of  the  parties,  by  which  it 
was  ordered  that  the  plaintiff  shoukl 
pay  the  defendant  his  oosu  for  not 
proceeding  to  trial  at  the  former  Sit- 
tings, unless  the  plaintiff  should  shew 
sufficient  cause  to  the  contrary  to  the 
Prothonotary  at  the  time  of  taxation. 
The  Prothonotary  having  refused  to 
allow  the  defendant  suchcoets — the 
<^urt  refused  to  direct  him  to  leview 
his  taxation.     Partington  v.  WyaU^ 

dI6 

8.  In  order  to  bring  a  party  intocoo^ 
tempt,  for  not  attending  at  a  trial  as 
a  witness  at  the  Sittings,  in  obedience 
to  a  subpcpna^  the  writ  must  specify 
the  place  at  which  the  cause  is  to  be 
tried,  viz.  fVestrntuHer-JUali^  or  Guild-' 
hall.  Milsom  v.  Day,  333 

9.  A  burgess  of  a  corporadon  may 
justify  as  bail  in  error,  in  an  action 
brought  against  the  corporation,  if  he 
be  not  a  capital  burgessy  or  a  party 
on  the  record.  Henley  y»  Lyme  Regis^ 

450 

10.  •The  Court  gran^  a  writ  of 
privilege  to  exempt  the  deputy  to  the 
clerk  of  tbei  treasury  from^serving  the 
office  of  overseer  of  the  poor  in  the 
parish  in  whidi  he  resided,  the  duties 
of  that  office  being  incompatible  with 
his  personal  attendance  on  the  Court* 
Ex  parte  J^eries,  450 

11.  A  writ  of  testatum  capias  ad 
respondendum  was  directed  to  the 
Chamberlain  of  the  county  palatine 
of  Chester,  and  served  by  the  plain* 
tiff's  attorney  upon  the  defendant^ 
who  resided  within  the  city  of  CAef • 
ter: — Held,  irregular,  as  the  plainiiff'a 


rsi 
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sttonieT  4id  not  procure  the  ChMn- 
hilliiiii'i  maodate  to  the  Sheriff  of 
dwcauDlyofthMcity;  andthcCourt 
Mt  miide  At  wriL  Shrembury  (Earl) 
T.tf«ycr^  471 

■  IS.  IfuiifBdnitbefwonibytwo 
•r  men  depODcnU,  their  names  muM 
be  written  in  the  jurat,  Hotdden  ▼. 
fknm,  SS9 

It,  A  new  rale  to  plesd  is  mocs- 
uxf  to  be  given  br  the  {Jaintiflr  oa 
MHndnwat «  his  oeclaratioa  in  the 
neatkn  necaeding  the  Term  to 
#hich  dn  declaration  was  deliTenMi, 
altboi^  the  plaintiff  paid  the  coeti 
of  the  HMBdiaent.  AdAi  w.  ThoHuu, 
MO 

14.  When  the  defendant  died  af- 
ter die  eMveution  of  a  writ  otJUri/a- 
eimi,  the  Court  would  not  allow  it  to 
be  amended  by  issertiiig  the  tetUtrnm 
eUuse,  aa  the  interests  of  the  person- 
al repreaeBtatiTe  mioht  be  afiected  by 
sodi  inienion.    PmiUju  t.  Tamer, 

Iff.  An  a£Sdaiit  of  debt  made  by 
the  plabliff,  sUted,  that  the  defend- 
ant was  indebted  to  him  in  the  sum 
of  220/.,  nyon  a  bill  of  exchange 
drawn  by  M.  J,  D.  upon,  and  accept- 
ed by  the  defendant,  and  indorsed  by 
M.  J.  D.  to  the  plaintiff,  and  due  at 

■  day  then  past: — Held,  sufficient, 
although  it  did  not  state  that  the  bill 
was  payable  to  M,  J.  D.,  or  his  or- 
dtr,  because,  if  the  plaintiff  bed  no 

It  in  the  bitl^ijury  might  be 
d  on  such  amdarit.  Hughet  v. 
BrtU,  5m 

16.  Where,  after  added  bail  had 
justified,  the  rule  for  allowance  was 
aet  aside  on  the  ground  of  per> 
jiuy  in  one  of  the  bail,  who  was 
rejected;  the  bail  below  are  compe- 
tent to  render  their  principal  at  any 
time  before  the  rule  for  setting  aside 
the  aUowance  is  made  absolute,  if 
their  names  remain  oa  the  rect^i- 
flance  as  sudi  bail.  Aex  v.  The  Sher< 
Ifi  otMiddUttx,  594 


QUARE  I&fPEDIT. 

17,  It  aeema,  that,  if  the  deAid. 
ant  in  fMve  imfedit  be  a  lonatic^ 
the  action  ia  properly  fanx^t  agaimt 
him,  and  not  gainst  hit  ooaomitixi. 
TyttU  ▼.  Aimer,  Ml 

18.  In  an  actitm  for  work  and  la- 
boar,  aft«  tbeplauitiffhad  cloaed  hh 
cae,  thedefendaot  •ailed  a  witaaa, 
who  stated  tet  there  h^  ben  a  cOB- 


and  deAndaoi,  which  cbe  latKr  piD- 
duoed,  bM,  it  aet  bahig  stanped,  thi 
Judge  refuted  to  rectrfe  it  in  eri- 
deaee: — BM,  that  it  waa  praperiy 
tcjacted;  but  the  Court  granted  a 
new  trial,  an  payment  of  cotia,  in  ot^ 
der  that  the  defaadant  might  hart « 
opportunity  of  prodticing  the  iOstta- 
ment  duly  Munped.    pQiir  r,  Rtf, 


PRIVILEGE,  WRIT  OF. 
SM  pRAcncx,  10. 

PROMISSORY  NOTES. 

1 .  '•  RecMTedof  ^.  B.  I  SOL,  lAicb 
I  promise  to  pay  on  demand,  with  in- 
terest," is  a  promissory  note,  and  re> 
quires  to  be  stamped  as  such.  JMjf 
T.  Athhif,  186 

S.  An  instrument  in  these  words— 
"  On  demand,  we  jointly  and  sevetil- 
ly  promise  to  pay  /.  Q.,  or  ortkt, 
100/.,  with  lawful  interest  for  the 
same  from  the  date  hereof" — requira 
only  a  promissory  note  stamp  of  St, 
Sd.,  as  it  is  distingu  is  liable  from  a 
note  payable  to  bearer  mi  demand, 
which  may  be  re-issued  aftes  pay- 
ment. Armitage  r.  Berry,  til 

PROMOTIONS,  841,  4H. 
QUABE  IMPEDIT. 
1.  In  quare  impeiSt,  the  i^aintiS 
sued  out  a  writ  of  aummsat  agamst 
the  defendant,  to  which  the  Sheriff 
returned  nMt.  A  writ  of  attachmsnt 
was  then  issued,  which  recited  thst 
the  defiaidaDt  had  been  sunmonsd  to 
appear  on  the  day  the  writ  of  ssa* 


REPLEVIN. 


SEA.WILLS. 
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1BOII8  was  made  retsrnable*  liie  at- 
taehment  was  also  reUumed  niAt/.  The 
plaintiff  Chen  issued  a  dUtringms  into 
Kent  (where  the  cfaiirdi  was  situate), 
with  a  direction  to  ^e  Sheriff  to  ro- 
tum  nuUm  bmui.  A  tesUUwn  distrm^ 
feu  was  then  issued  into  MiddleMsc 
(where  the  defiendHit  resided),  kj 
which  the  Sheriff  was  directed  to  kn- 
vy  40s,  The  plaintiff  afterwards  en* 
tered  up  judgment  lor  default  of  the 
defendant's  appearance: — Heldf  that 
the  whole  of  the  proceedings  subse- 
quent to  the  writ  of  summons  were  nr- 
regukr,  as  the  attachment  recited  that 
the  defendant  had  been  summoned, 
when  in  feet  he  had  not.  Tyreli  ▼• 
Jenner^  648 

2.  It  seems,  that,  if  the  defendant 
in  quare  imf)edU  be  a  lunatic,  the  ac* 
tion  is  properly  brought  against  him, 
and  not  against  his  committee.    Ibid^ 

RECOVERIES. 
See  Fines  and  Recoveries. 

REGUL^  GENERALES,  761. 

REPLEVIN. 

1 .  Although  a  landlord  may  avow 
generally  for  rent  in  arrear,  under  the 
statute  11  Geo.  2,  c.  19,  s.  22,  yet 
the  terras  of  the  contract  under  which 
the  tenant  holds  must  be  truly  stated 
in  the  avowry.  Where,  therefore, 
the  defendant  made  cognizance  as 
bailiff  of /.  S,f  whose  tenant  he  alleged 
the  plaintiff  to  be,  under  a  demise  be- 
fore then  made  to  the  plaintiff  at  a 
certain  yearly  rent ;  and  the  plaintiff 
pleaded,  non  tenuU^  modo  etformd : — 
Heldy  that  the  cogmzance  was  not 
supported  by  proof  of  a  conveyance 
under  which  •!.  iS*.  claimed,  and  which 
purported '  to  have  been  made  by 
three  trustees,  but  was  executed  by 
two  only;  as  /.  S,  thereby  only  took 
two  thirds  of  the  premises,  as  tenant 
in  common  with  the  trustee  who  had 


omitted  tto  exeeiite  tfa«  doid.  PhdpoH 
v.JMkmuon,  8S0 

HEPORTS. 

1.  In  order  to  justify  the  fwhUca- 
tion  of  a  re|K>rt  of  a  cause  tned  la  a 
Court  of  Justice,  the  repoxt  must  jposr 
tain  a  fair  and  accurate  statement  of 
what  took  plaoe  at  the  trial.  A  mere 
statement  by  counsel,  in  his  opening 
to  the  /ury,  nnsuppmrted  by  «vid«ftce, 
is  not  a  fiiir  and  iinpar4iid  MpQit* 
Smmder§  v.  MiiU»  <6S4 


RESCUE. 
SeeDsmMSB^  1» 

RESTRAINT  OF  TRADE. 

1.  In  an  indenture  of  lease,  the  lea* 
see  covenanted  with  the  lessor,  and 
his  heirs  and  assigns,  to  indemnify  the 
overseers  for  the  time  being  of  the 
parish  in  which  the  dennsed  prenises 
w«re  situate,  from  all  costs  lod 
charges  by  reason  of  the  lessee's  tak- 
ing an  aj^Nrentioe  or  aervfnt  who 
should  thereby  gain  a  settlement  with- 
in or  become  chargeable  to  the  pa* 
rish: — HM  to  be  a  valid  covenant, 
although  it  was  objected  that  it  was 
unreasonable,  m  resirain$  of  trade^ 
and  contrary  to  the  policy  of  the  poor 
laws.  Walsh  v.FutuU,  457 

RULE  TO  PLEAD. 
See  P&ACTicB,  19. 

SALE  BY  AUCTION. 
See  Auonox. 

SEA-WALLS. 

1.  Chmrles  the  first,  by  letters 
patent,  granted  to  the  mayor  and  bur- 
gesses of  Lyw^t  and  their  successors, 
the  borough,  pier,  and  quay  of /.ysw, 
with  all  the  liberties  and  immunities 
to  the  same  belonging;  and  directed 
that  the  mayor  and  burgesses^  and 
their  successors,  should  at  their  own 
costs  repair  the  pier-  and  <quay,  and 
all  banks,  &c.,  vf'ihia  the  borough  »-^ 
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STAMPS. 


Held,  thit  an  individual  who  bsd  aiu- 
toined  an  injury  from  the  banks  beii^ 
out  of  repair,  might  maintain  an  ttc 
tion  on  the  ca»e  ag&itut  the  corpora- 
don,  for  the  recovery  of  dam^es  in 
consequence  of  such  non-repair.  /Ten- 
leyv.  Lyme  Regit,  £78 

SHIP  AND  SHIPPING. 

1,  The  maaler  of  a  ship  in  a  fo- 
Xtifot  port,  by  an  ioatrument  uitder 
■edi  bound  himself,  the  ship,  freight, 
and  cargo,  for  the  re-payment  of  mo- 
ney advanced  for  her  repair*,  with, 
IS/,  per  eeHt.  bottonvg  premium,  in 
eight  dajt  after  his  arrival  in  Lort' 
doa;  and  the  vessel,  freight,  and  car- 
go, were  to  be  liable,  whether  she  ar- 
rived there  or  not.  The  party  who 
advanced  the  money  effected  an  in- 
■tuance  on  the  ship  and  cargo,  and 
fail  interest  was  described  to  be  on 
bottomry,  free  from  average,  and  with- 
out benefit  of  salvage: — HeU,  that 
tbii  was  not  a  bottomry  contract,  as 
the  claim  of  the  lender  did  not  de- 
pend upon  the  risk  or  perils  of  the 
voyage,  as  the  vessel  was  to  be  liable 
wliether  she  arrived  at  London  or  not ; 
and  the  bond  and  interest  being  de- 
scribed as  on  bottomry  in  the  declara- 
tion, it  was  a  misdescription,  and  that 
the  assurer  could  not  recover.  &'i- 
mondt  V.  Hodgton,  385 

SHORT-HAND  NOTES. 
1 .  A  shoFt-hand  writer  having  been 
allowed  to  refer  to  his  notes,  as  to  the 
testimony  of  witnesses  at  the  trial  of 
an  indictment : — Held,  that  such  evi- 
dence was  improperly  received,  as  the 
witnesses  themselves  ought  to  have 
been  called.  Willan*  v.  Taylor,     350 

STAMPS. 

1.   "  Received  of  A.  B.     \SOl, 

vbich  I  promise  to  pay  on  demand, 

ivitb  interest,"  is  a  promissory  .note, 


STATUTES. 

and  requires  to  be  stamped  as  sodw 
Aikhy  V.  Atiby,  186 

i.  An  instrument  in  these  wtnds — 
"  On  demand,  we  jointly  aqd  severslly 
promise  to  pay  /.  G.,  ororder,  tOOl., 
with  lawful  intereat  for  the  aame  from 
the  date  hereof" — requires  only  ■ 
promissorynobestampof 3s.  6d.ta*tt 
is  distinguishable  from  a  note  psyahk 
to  bearer  on  demand,  which  msy  be 
re-issued  after  payment.  Armitage 
V.  Berry,  211 

3.  In  an  action  for  work  and  Is. 
hour,  after  the  plaintiff  had  closed 
his  case,  the  defendant  called  a  wit- 
ness, who  stated  that  there  had  been 
a  cmtract  in  writing  between  the 
plaintiS'  and  defendant,  which  the 
latter  produced,  but,  it  not  beii^ 
stamped,  the  Judge  refused  to  receivt 
it: — Held,  that  it  was  properly  ie> 
jected.    Fielder  v.  Ray,  6$) 

STATUTES. 

Edn>.l. 
13.  0.  84,  (Westminster  2nd.)  Adul- 
tery. 400 
Hen.  8. 
23.  c.  5.     Sewers.  305 

Jac.  I. 
SI.  c.  16.  Limitatimis,  Sutute  of.  619 

Car.  t. 

29.  c.  3,  t.  S.  Attestation    of  Wills. 

691 

Geo.\. 

6.  c.  16.     Bottomry.  393 

Oco.  I. 

11.  c.  19,  f.  8.  Distress.  487 

«  1*. 502 

17.  c.  3,  ».  3.     Overseers.  7*9 

Ceo.  3. 
33.  c.  £4.     Friendly  Societies.     105 
43.  c.  46,  t.  3.     Costs.  64t 


STOCKJOBBING. 

52.  c.  xiv.     Local  Paviiig*Act.        1 
55.  r.  184,  Sched.  part  1.    Stamps. 

186,211 
57,  c.  xxix.  Metropolis  Paving- Act. 

1 

59.  c.  12,  f.  7.  Overaeers.  459,  749 

c.  128.     Frioadly  Societies.  105 

G^eo.  4. 

1  &  2.  c.  23.     Insolvent-Act.      24 

6.  c.  16,  «.  75.    Bankrupt.         715 

g.  82.    .         187 

7.  0.  57,  s.  19.     Insolvent.        704 

*.  82.     515 

,.  41. 12 

s.  61.     671 

s.  76.     646 

7  &  8.  c.  80,  f.  19.  Malicious  Tres- 
pass-Act. 242 

f.  41.  96 

9.  c.  14.   Parol  Promise.  619 

STATUTE  OF  FRAUDS. 

See  Will,  2. 

1.  The  first  section  of  the  statute 
9  Geo.  4,  c.  14,  enacts,  that,  in  actions 
grounded  on  contract,  no  acknow- 
ledgment shall  be  deemed  sufficient 
evidence  of  a  new  or  continuing  con- 
tract, unless  such  acknowledgment  be 
in  writiiM^,  and  signed  by  Uie  party 
chargeable: — Heidi  that  that  clause 
has  a  retrospective  operation,  and  ap- 
plies to  a  parol  acknowledgment 
made  before  the  provisions  of  the 
statute  came  into  efiect,  although  the 
acknowledgment  was  made  befoite  the 
passing  of  the  act.  TowUr  v.  Chat' 
terton,  619 

STOCK-JOBBING. 

1.  In  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  ex- 
change, it  is  no  defence  that  the  bill 
was' drawn  and  accepted  upon  an  il- 
legal stock-jobbinff  transaction,  if  the 
indorsee  received  Uie  bill  from  a  third 
person  for  a  valuable  consideration, 

VOU  XII.  JFF 


TITHES. 
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circum- 


and  without  notice  of  the 
stances  under  which  it  was  given. 
Day  V.  Stewart,  884 

8.  Diflferences  in  consols  do  not 
necessarily  apply  to  time  bargains, 
but  may  refer  to  a  bondJUe  sale  and 
ddivery  of  stock.  Ilnd. 

SUBPCENA. 

1.  In  order  to  bring  a  party  into 
contempt  for  not  attending  at  a  trial 
as  a  witness  at  the  Sittings,  in  obe- 
dience to  a  subpcena^  the  writ  must 
specify  the  place  at  which  the  cause 
is  to  be  tried,  viz.  Westrnmster^HaU 
or  GvUdkalL  Miltom  v.  Day,     SSS 

SURETY. 

1 .  The  defendant  joined  in  a  lease 
as  surety  for  the  performance  of  co- 
venants by  the  lessee,  the  latter  hav« 
ing  be^me  bankrupt: — HeU  that 
the  surety  was  liable  in  respect  of 
breaches  of  covenant  accruing  after 
the  date  of  the  commission,  and  be- 
fore the  delivery  up  of  the  lease  by 
the  bankrupt  to  the  lessor,  under  the 
provisions  of  the  statute  6  Geo.  4,  c. 
16,  s.  75.  Tuck  V.  Fyton,  715 

SURRENDER. 

See  Ejectment. 

TAXATION  OF  COSTS, 

See  Costs. 

Practice,  7* 

TIME  BARGAINS. 

See  Stock-Jobbing,  2. 

TIME  TO  RENDER. 
See  Bail,  1 . 

TITHES. 
1.  An  antient  document,  signed  by 
tlie  rector  of  a  parish  for  the  time  be- 
ing, setting  out  the  payment  of  tithes 
by  a  fnodus,  is  admissible  in  evidence 
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USURY. 


VARIANCE. 


in  support  of  such  modu$^  although 
such  document  was  not  produced  from 
the  registry  of  the  hishop  or  arch* 
deacon,  but  was  found  among  the  ti- 
tle-deeds of  a  land-owner  in  the  pa- 
rish—on  the  ground  that,  as  it  was 
evidence  against  the  rector  who  signed 
it,  it  was  admissible  against  his  suc- 
cessovs.  Madditon  ▼.  Nuttallf      544 

'  TRANSLATION. 
See  Fines  akd  Recoveries,  1  • 

TRESPASS. 

See  Malicious  Trespass  Act. 

1.  If  a  person  be  charged  on  oath 
before  a  magistrate  with  an  offence 
amounting  to  a  felony,  and  he  issues 
his  warrant,  and,  on  the  party  being 
before  him,  the  charge  is  substantiat- 
ed and  the  offender  is  committed  to 
prison,  the  magistrate  committing  is 
not  liable  in  trespass  for  false  impri- 
sonment, although  the  charge  turns 
out  to  be  unfounded,  Mills  v.  Col^ 
tett,  242 

USE  AND  OCCUPATION. 

1.  An  action  may  be  maintained 
for  use  and  occupation,  if  a  party  hold 
premises  under  a  contract  or  agree- 
ment; and  actual  occupation  is  not 
necessary.  Pinero  v.  Judson,        497 

USURY. 

1 .  On  the  discount  of  bills  of  ex- 
change, one  half  of  the  amount  was 
paid  in  cash,  and  goods  were  supplied 
for  the  other  half*  The  goods  were 
charged  an  extra  price  per  month, 
according  to  the  length  of  time  the 
bills  had  to  run,  and  interest  was 
charged  on  the  money  advanced,  at 
the  rate  of  51.  per  cent.  But  the  dis- 
counts being  oandjjidey  and  if  bills 
had  not  been  given  the  same  charge 
would  have  been  made  for  credit  on 


tbe  goods: — Held^  that  the  trapsac* 

tion  was  not  usurioua.     Evans  v. 

Whyle,  150 

VARIANCE. 

1.  In  debt  on  a  joint  and  several 
bond,  the  obligees  dedared  against 
one  of  three  obligora,  and  set  out  the 
condition  in  tite  declaration  to  be  for 

Kyment  by  the  defendant,  C,  and 
.,  any  or  either  of  them — Plea,  won 
est  factum.  On  the  jproduction  of 
the  bond,  it  was  conditioned  for  pay- 
ment by  the  defendant,  C,  and  E,; 
and  it  appeared  that,  after  its  execu- 
tion by  the  defendant,  the  name  o£E, 
was  substituted  for  that  of  D.,  at  the 
request  of  the  party  to  whom  the  mo- 
ney for  whidi  the  bond  was  given  was 
advanced,  and  with  the  assent  of  the 
plaintiffs  (the  obligees),  but  without 
the  knowledge  or  absent  of  the  de- 
fendant : — HeU  that  this  was  a  fatal 
variance,  and  avoided  the  bond  as 
against  ^e  defendant,  although  he  af- 
terwards assented  to  the  alteration, 
and  paid  some  instalments  due  on  tbe 
bond.    Adams  v.  Bateson,  339 

2.  In  a  declaration  of  assumpsii 
for  the  breach  of  a  warranty  of  the 
soundness  of  the  defendant's  mare, 
the  plaintiff  in  his  declaration  alleged, 
that,  in  consideration  that  he  would 
deliver  a  horse  of  his  to  the  defend- 
ant, and  also  pay  him  a  certain  sum, 
in  exchange  for  a  mare  of  the  defend- 
ant's, he  undertook  that  she  was 
sound.  In  order  to  prove  the  war- 
ranty of  the  defendant's  mare,  the 
plaintiff  produced  a  receipt  written  by 
the  defendant,  and  given  on  payment 
of  the  money,  in  which  it  was  stated 
that  both  the  horse  and  mare  were 
warranted  sound: — Held^  that  the 
declaration  could  not  be  supported, 
as  it  did  not  set  out  the  whole  of  tbe 
consideration,  the  plaintiff  not  havii^ 
alleged  that  he  had  warranted  his 
horse  to  be  sound.  Cross  v.  Bar* 
tlett,  537 
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VOLUNTARY  PAYMENT. 
See  InsolvbntDebtoes,  2. 

WARRANTY. 

See  Plbadino,  9. 

1.  Where  a  person  manufactures 
an  article,  and  sells  it  for  a  particular 
purpose,  the  law  implies  a  warranty 
that  it  is  fit  and  proper  for  that  pur- 
pose. Therefore,  where  the  defend- 
ant supplied  copper  sheathing  for  the 
plaintifPs  vessd,  which  turned  out  to 
be  defective  in  a  short  time  afler  it 
was  used,  and  the  Jury  found  that 
the  decay  was  occasioned  by  some 
intrinsic  defect  in  the  quality: — Held^ 
that  the  plaintifFwas  entitled  to  recover 
damages  in  an  action  on  the  case  in 
the  nature  of  deceit,  although  no  fraud 
was  imputed  to  the  defendant;  for 
that,  as  he  manufactured  the  copper 
and  knew  the  purpose  to  whidi  it  was 
to  be  applied,  and  said,  "  he  would 
supply  the  plaintiff  well,"  it  amount- 
ed to  a  warranty  that  it  should  be  fit 
for  that  purpose.    Jones  ▼.  Bright^ 

155 
WILL. 

1 .  Parol  evidence  of  declarations 
made  by  a  testator,  having  a  tenden- 
cy to  disaffirm  the  disposition  of  his 
real  property  in  a  will  previously  exe- 
cuted by  him,  is  not  admissible  to  in- 
validate such  will.  Provis,  demand- 
ant; Reed,  tenant,  4 


2.  A  testator  wrote  and  signed  his 
will,  by  which  he  deviaed  his  real  es- 
tates. He  aflerwards  requested  two 
presons  to  sign  their  names  to  it* 
which  they  did  in  his  presence,  but 
they  did  not  see  the  signature  of  the 
testator,  nor  did  he  ever  inform  them 
of  the  nature  of  the  instrument  they 
had  signed.  Some  time  afterwards, 
the  testator  requested  a  third  person 
to  sign  his  name,  which  be  did  in  the 
presence  of  the  testator,  who  told 
him  that  the  paper  in  question  was 
his  will.  Immediately  above  the 
names  of  the  witnesses,  there  was 
written  by  the  devisor,  **  in  the  pre- 
sence of  us  as  witnesses  thereto:"-^ 
HeU  that  this  was  a  sufficient  attes- 
tation and  subscription  of  the  w31  by 
the  three  witnesses,  within  the  statute 
of  firauds.   Bri^h  Museum  ▼.  H^Aile, 

669 

WITNESS. 

See  Evidence. 

1.  In  order  to  bring  a  party  into 
contempt  for  not  attending  at  a  trial 
as  a  witness  at  the  Sittings,  in  obe- 
dience to  a  subpceruif  the  writ  must 
specify  the  place  at  which  the  cause 
is  to  be  tried,  viz.  Wesimintter^HaU 
or  Guildhallf   Miltam  ▼•  Day^    833 

WRIT  OF  PRIVILEGE. 

See  Practice,  10. 
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LUNOUN: 

V.  u'dowall,  pniNTiB,  rBHiBRtaN-itow, 

COUGH  NUt'ARK. 
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